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REQUESTED ACTION

Authorize the Department of Transportation (DOT) to make payments to The Conservation Fund,
Arlington, VA (Vendor #202521), for in-lieu mitigation fees pursuant to the Federal Endangered
Species Act, 16 U.S.C. 1531 et seq. (ESA), for Department of Transportation (DOT) construction
projects and maintenance activities requiring unavoidable impacts to northern long-eared bats
and/or their habitats, effective upon Governor and Council approval through June 30, 2027.

Funding for this request is available for FY 2026 and FY 2027 based upon the source of funds for
each particular project or activity.

EXPLANATION

The US Fish and Wildlife Service (USFWS) promotes the conservation of species under its
jurisdiction and the habitats upon which they depend under the ESA. In 2022, the USFWS entered
into an agreement with The Conservation Fund to implement a ''Range-Wide Indiana Bat and
Northern Long-Eared Bat In-Lieu Fee Program" ("ILF Program") for actions, in part, under the
jurisdiction of the Federal Highway Administration (funding or authorization). On behalf of the
USFWS, The Conservation Fund is authorized to implement compensatory mitigation for
transportation agencies to exercise their responsibilities under Section 7(a)(1), and comply with
Section 7(a)(2), of the ESA for unavoidable impacts to Indiana bats, northern long-eared bats
and/or their habitats caused by DOT projects.

The northern long-eared bat was listed as federally endangered under the ESA on November 29,
2022, due to declines caused by white-nose syndrome and continued spread of the disease. Section
7(a)(1) of the ESA directs Federal agencies to "utilize their authorities in furtherance of the
purposes of [the ESA] by carrying out programs for the conservation of endangered species and
threatened species." Section 7(a)(2) of the ESA directs each Federal agency to "ensure that any
action authorized, funded, or carried out by such agency... is not likely to jeopardize the continued
existence of any endangered species or threatened species..."

The ILF Program provides an option for DOT to provide compensatory mitigation for unavoidable
impacts to northern long-eared bats and their habitats (tree clearing) in New Hampshire. The DOT
would pay mitigation fees into the ILF Program account, which is used to undertake in-lieu fee
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mitigation projects by The Conservation Fund that offset the impacts caused by DOT actions. The
Conservation Fund will then pool DOT mitigation fees paid into the IFF Program with mitigation
payments made by other transportation agencies to implement larger, landscape-scale mitigation
projects. - • - •

In using this mitigation approach, DOT will quantify impacts in terms of acres of suitable northern
long-eared bat habitat adversely affected by a project. Using approved mitigation ratios, and
"Estimated Cost Per Acre Land Values" in New Hampshire, DOT will work with the USFWS to
calculate the in-lieu fee payment necessary. Once confirmed, The Conservation Fund will issue
an invoice to DOT. Once payment is made, The Conservation Fund will generate a receipt, and
the mitigation obligation is determined complete. Only once this process is complete is DOT
deemed in compliance with the ESA and approved to construct a project.

Similar to the Governor and Executive Council approved process for payments to the Department
of Environmental Services for permit fees and in-lieu fee mitigation (G&C Item #28, November
18, 2016), at the conclusion of each fiscal year, an informational item will be presented to the
Governor and Executive Council identifying the in-lieu fee payments made to The Conservation
Fund during the prior fiscal year.

Having flexibility for these payments is crucial to the nature of the work performed and completed
by DOT.

Your approval of this resolution is respectfully requested.

Sincerely,

William J. Cass, P.E.

Commissioner

Attachments
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RANGE-WIDE INDIANA BAT AND NORTHERN LONG-EARED

BAT IN-LIEU FEE PROGRAM

AMENDED AND RESTATED PROGRAM INSTRUMENT

U.S. FISH AND WILDLIFE SERVICE

This Amended and Restated In-Lieu Fee Program Instrument ("Instrument") for the Range-Wide
Indiana Bat and Northern Long-Eared Bat In-Lieu Fee Program ("ILF Program" or "Program")
is established by the United States Fish and Wildlife Service ("USFWS") in agreement with the
Program Sponsor, The Conservation Fund (individually a "Party" and collectively, the
"Parties"), regarding the establishment, use, operation, and maintenance of the Program. The
original In-Lieu Fee Program Instrument ("Original Instrument") was effective on July 25, 2017.

RECITALS:

A. The USFWS promotes the conservation of species under its jurisdiction and the habitats
upon which they depend under the Endangered Species Act, 16 U.S.C. §1531 et seq.
(ESA).

B. The original purpose of the ILF Program was to provide an in-lieu fee option to
compensate for unavoidable impacts to Indiana bats and their habitats from Actions under
the jurisdiction (funding or authorization) of the Federal Highway Administration
("FHWA"), Federal Railroad Administration ("FRA"), and Federal Transit
Administration ("FTA") (collectively referred to as the "Transportation Agencies"), and
other entities if authorized by the USFWS.

C. Pursuant to this Amended and Restated In-Lieu Fee Program Instrument for the Range-
Wide Indiana Bat and Northern Long-Eared Bat In-Lieu Fee Program, the ILF Program
has been expanded to serve as an in-lieu fee option to compensate for unavoidable
impacts to northern long-eared bats and their habitats.

D. The ILF Program serves the "Revised Programmatic Biological Opinion for
Transportation Projects in the Range of the Indiana Bat and Northern Long-Eared Bat,"
dated February 5, 2018 ("Programmatic BO," attached as Exhibit A), developed in
consultation with FHWA, FRA and FTA.

E. The ILF Program also may be used if there is a mechanism for incidental take
authorization and the local USFWS Field Office approves use of the Program for an
Authorized User. The USFWS is responsible for ensuring that the use of this ILF
Program is consistent with the Compensatory Mitigation component of the Programmatic
BO, or other applicable Biological Opinion ("BO") or USFWS-approved Habitat
Conservation Plan ("HCP"). Ensuring such consistency includes, but is not limited to,
providing oversight to USFWS Field Offices ("FOs") in the implementation of this
Instrument. The USFWS Assistant Regional Director for Ecological Services ("ARD-
ES") serves as the decision-maker for the Service Area(s) within his or her jurisdiction.



The ARD-ES for the Midwest Region (USFWS Region 3) serves as the decision-maker
for the USFWS for the Program as a whole.

F. The USFWS FO located within each Service Area has jurisdiction and authority over the
Actions and ILF Mitigation Project decisions within its Service Area ("Applicable
USFWS FO"). The Applicable USFWS FO is responsible for answering requests from
Transportation Agencies or other Authorized Users for confirmation that a Transportation

Project or other Action is consistent with the Programmatic BO, other applicable BO, or
USFWS-approved Habitat Conservation Plan. If the Transportation Agency or other

Authorized User elects to use this ILF Program to satisfy the Compensatory Mitigation
component of the Programmatic BO, other applicable BO, or USFWS-approved Habitat

Conservation Plan, the Applicable USFWS FO is responsible for notifying the Program
Sponsor of such election.

G. Each Applicable USFWS FO may establish a Mitigation Review Team ("MRT") for its

Service Area, for which the FO representative will serve as Chair. The Applicable
USFWS FO is responsible for approving ILF Mitigation Projects in accordance with this
Instrument.

H. The USFWS National Transportation Liaison, a USFWS Headquarters Office position,

serves as liaison between the USFWS and the Program Sponsor, and provides technical
assistance to USFWS FOs in the execution of their responsibilities under this Instrument.

I. The Program Sponsor is responsible for operating the ILF Program.

AGREEMENT:

I. PURPOSE

The purpose of this Instrument is to establish guidelines, responsibilities, and standards for the
establishment, use, operation, and maintenance of the Program. The Program provides an
option for Transportation Agencies to exercise their responsibilities under Section 7(a)(1), and
comply with Section 7(a)(2), of the ESA by implementing Compensatory Mitigation for
unavoidable impacts to Indiana bats, northern long-eared bats and/or their habitats caused by
Transportation Projects or other Actions, provided that such projects are consistent with the
Programmatic BO or other actions covered in an USFWS-approved BO or HCP. The Program
may also serve the Compensatory Mitigation needs of other Actions that similarly affect
Indiana bats and/or northern long-eared bats and their habitats, subject to USFWS review and
approval.

II. BACKGROUND

A. Indiana Bat

The Indiana bat was listed as federally endangered under the Endangered Species
Preservation Act, on March II, 1967, due to the dramatic decline of populations
throughout their range. Reasons for the bat's decline include disturbance of colonies by



human beings, pesticide use and loss of summer habitat resulting from the clearing of
forest cover. As of 1973, the Indiana bat had been listed as endangered under the
' Endangered Species Act (ESA, as arhended), and additionally protected by the Federal
Cave Resources Protection Act of 1988, to protect hibemacula on Federal lands.

This ILF Program is one of several options described in the Programmatic BO for the
Transportation Agencies to compensate for adverse impacts to Indiana bats. This ILF
Program is also available for other Authorized Users. Before an Authorized User may
use this ILF Program as the Compensatory Mitigation component of its proposed Action,
the Applicable USFWS FO must provide the Program Sponsor with Conservation Focus
Areas (CFAs) in accordance with the criteria set forth in the Compensation Planning
Framework (Exhibit C) for the state in which it operates. The Mitigation Fees collected
through this Program from state government funding sources will be designated for ILF
Mitigation Projects within the state where the funds originated, unless the applicable
USFWS FOs and Authorized User(s) agree to use the funds for an out-of-state ILF
Mitigation Project(s).

Through funding associated with Transportation Projects that rely upon the Programmatic
BO to exercise federal ageney responsibilities under section 7(a)(1) and comply with
section 7(a)(2) of the ESA, this ILF Program will supplement and complement the
ongoing work of the USFWS, other resource management agencies, and non
governmental organizations to recover the Indiana bat.

B. Northern Long-Eared Bat

The northern long-eared bat was listed as federally threatened (under the ESA 4(d) Rule)
under the Endangered Species Act on April 2, 2015, due to declines caused by white-nose
syndrome and continued spread of the disease. Section 4(d) of the ESA provides the
Secretaries of the Interior and Commerce with the ability to issue regulations determined
to be necessary for the conservation of threatened species. Incidental take of northern
long-eared bat is not prohibited under the ESA 4(d) Rule, except in specific cases as
outlined in the ESA 4(d) Rule for the northern long-eared bat (50 C.F.R. §I7.40(o)). As
a result. Compensatory Mitigation for development impacts to northem long-eared bats
often is not required.

Although Compensatory Mitigation from development projects often is not required for
northern long-eared bats, project proponents often seek consultation with the USFWS
under Section 7(a)(2) or seek incidental take permits under Section 10(b)(1) of the ESA
to reduce liability for potential impacts that development projects could have to northem
long-eared bat, should the species status change or changes to the ESA 4(d) Rule be
made. This ILF Program is one of several options to compensate for impacts to northem
long-eared bat.

III. AUTHORITY

This Instrument is hereby entered into under the authorities of the Endangered Species Act
("ESA," 16 U.S.C. §§ 1531 et seq.). Section 7(a)(1) of the ESA directs Federal agencies to



"utilize their authorities in furtherance of the purposes of [the ESA] by carrying out programs
for the conservation of endangered species and threatened species." Section 7(a)(2) of the
ESA directs each Federal agency to "insure that any action authorized, funded, or carried but
by such agency...is not likely to jeopardize the continued existence of any endangered
species or threatened species...." This Instrument was initially developed to provide a
mitigation option for Transportation Agencies associated with the USFWS Programmatic
BO. Transportation Agencies may elect to use an in-lieu fee program as the means of
implementing the Compensatory Mitigation component of their program. In addition, other
Authorized Users are eligible to use this ILF Program so long as there is a mechanism for
incidental take authorization (e.g., Section 7 or Section 10 of the ESA) and the local USFWS
Field Office has approved use of the Program for such Authorized User.

Under Section 10 of the ESA, the Secretary of the Interior has the authority, where
appropriate, to authorize the taking of federally-listed species, if such taking occurs
incidentally to otherwise legal activities. The USFWS is charged with regulating the
incidental taking of listed species under its jurisdiction. The submission of an ESA Section
10(a)(1)(B) permit application requires the development of an HCP designed to ensure the
continued existence, while allowing for incidental take of the species that is anticipated to
occur from project activities. This ILF Program can be an option for mitigation associated
with HCPs that have the Indiana bat and/or northern long-eared has as covered species.

Although most forms of incidental take of northern long-eared bat are not prohibited by the
ESA 4(d) Rule, many project proponents include this species in their HCPs to provide
regulatory certainty.

By entering and faithfully executing this Instrument, the USFWS is; (1) ensuring that this
ILF Program fulfills the Compensatory Mitigation component of the Transportation
Agencies' program in a manner that is consistent with the USFWS decision in the
Programmatic BO; and (2) providing an option for Compensatory Mitigation for other users
completing Section 7 consultations or HCPs as approved by the USFWS.

IV. OBJECTIVES

The objectives of the Program are to:

1. Provide a mechanism for range-wide Compensatory Mitigation and conservation for
Indiana bats and northem long-eared bats. The Program may also serve as a
comprehensive natural resource program that addresses ecosystem needs for Indiana bat
and northem long-eared bat habitat.

2. Provide high-quality Compensatory Mitigation for unavoidable impacts to Indiana bats
and northem long-eared bats and their habitats.

3. Utilize scale efficiencies by combining the compensation from individual smaller projects
within a Service Area into mitigation at larger sites.

4. Implement an ILF Mitigation Project selection process that rigorously considers best
available data and input from professional resource managers and experts.



5. Select the best compensatory ILF Mitigation Projects for the Program.

6. Provide an effective and transparent accounting structure for collecting in-lieu fees,
disbursing ILF Mitigation Project funds, and reporting conservation outcomes.

7. Work in an efficient and transparent manner with each USFWS FO to implement ILF
Mitigation Projects and enact amendments to this Program Instrument when appropriate to
ensure the success of the ILF Program.

DEFINITIONS

Capitalized terms used and not defined elsewhere in this Instrument are defined, for this
Program, as set forth below.

1. "Action(s)" means proposed development or maintenance action(s) carried out by one or
more Authorized Users that will cause unavoidable impacts to Indiana bats, northern long-
eared bats and their habitats.

2. "Adaptive Management" means actions to address unforeseen changes in ILF Mitigation
Project site conditions or other components of the ILF Mitigation Project. An "Adaptive
Management Plan" is a management strategy to address unforeseen changes in ILF
Mitigation Project site conditions or other components of the ILF Mitigation Project,
including the party or parties responsible for implementing adaptive management
measures. The Adaptive Management Plan will, as necessary, be a component of the
Project Development Plan and guide decisions for revising Project Development Plans
and implementing measures to address both foreseeable and unforeseeable circumstances
that adversely affect the ILF Mitigation Project's success.

3. "Authorized Users" means Transportation Agencies, State Departments of Transportation
(DOTs), local transportation agencies, and/or other USFWS-approved entities.

4. "Compensatory Mitigation" means the restoration or preservation of natural resources for
the purposes of offsetting unavoidable impacts that remain after applying all appropriate
and practical impact avoidance and minimization measures. Although Compensatory
Mitigation sometimes is not required for Actions that impact northern long-eared bats or
their habitat, the term is used in this Instrument to describe the activities and projects
implemented to offset impacts to both Indiana bats and northern long-eared bats and their
habitats.

5. "Compensation Planning Framework" or "CPF" means the procedures used to select,
secure, and implement Indiana bat and northern long-eared bat habitat preservation and
restoration projects, attached as Exhibit C to this Instrument.

6. "Conservation Focus Areas" or "CFAs" means priority locations for Indiana bat and/or
northern long-eared bat Compensatory Mitigation developed by each USFWS FO within
each Service Area.



7. "ESA 4(d) Rule" means protective regulations issued under Section 4(d) of the ESA for
the northern long-eared bat, set forth in 50 C.F.R. §17.40(o).

8. "Habitat Resource" means any land that is biologically or physically necessary to sustain
the lifecycle of the Indiana bat and/or northern long-eared bat. Specific habitat types
addressed in this Instrument include Summer Habitat, Winter Habitat (hibemacula), and
Staging and Swarming Forested Habitat.

9. "ILF Mitigation Project" means a Compensatory Mitigation project submitted to the ILF
Program, including the real property where such project will be constructed, monitored,
maintained, managed, and permanently protected.

10. "lEF Mitigation Project Provider" means the Program Sponsor or other entity that is
approved by the Applicable USFWS FO and develops and implements an approved ILF
Mitigation Project for Indiana and/or northern long-eared bats and/or their habitats and
may be, but is not required to be, the ILF Mitigation Project's Long-term Steward.

11. "Long-term Management Period" means the period commencing at the conclusion of the
Performance Period of an ILF Mitigation Project when monitoring and maintenance
continue according to the long-term management plan contained in the approved Project
Development Plan for an ILF Mitigation Project.

12. "Long-term Steward" means the entity that is responsible for an ILF Mitigation Project
during the Long-term Management Period, ineluding the implementation of the long-term
management plan (note that the Long-term Steward and owner of the ILF Mitigation
Project may or may not be the same entity).

13. "Mitigation Fees" means all fees paid to the ILF Program by Authorized Users that carry
out actions causing unavoidable impacts to Indiana bats, northern long-eared bats, and/or
their habitats to compensate for such impacts. Mitigation Fees to the ILF Program are
accrued and used to pay for all aspects of implementing ILF Mitigation Projects,
including land fees, monitoring, maintenance, long-term management, and administrative
duties. Mitigation Fees represent "full cost accounting," meaning that the Authorized
Users causing unavoidable impacts pay all the costs to fully and successfully compensate
for those impacts.

14. "Mitigation Review Team" or "MRT" means the group of individuals that may be
established by the appropriate USFWS FO in each Service Area to assist in review or
selection of ILF Mitigation Projects. The USFWS FO representative serves as the Chair of
the MRT, if established. Participation in the MRT is voluntary, and any costs of
participation are borne by the participating entities. At the Chair's discretion, MRT
members may include DOTs, FHWA, State agencies and individuals representing non
governmental organizations involved in bat conservation, bat experts, and others deemed
appropriate. The MRT will play a technical advisory role only and whether or not an MRT
is established in a Service Area, the USFWS FO is ultimately responsible for rendering
and communicating decisions under this Instrument to the Program Sponsor.



15. "Performance Period" means the period of time from initiation of an ILF Mitigation
Projeet until all Performance Standards associated with the ILF Mitigation Project have
been met. The end of the Performance Period marks the beginning of the Long-term'
Management Period.

16. "Performance Standards" means the observable or measurable ecological functions and
physical and/or biological attributes that are used to determine whether an ILF Mitigation
Projeet meets its objeetives to adequately compensate for impaets to Indiana bats, northern
long-eared bats and/or their habitats.

17. "Preservation" means removing threats to, or preventing the decline of, a Compensatory
Mitigation site by means of provisions that permanently protect the site as habitat for
Indiana bats and/or northern long-eared bats. This term includes activities commonly
associated with the proteetion and maintenanee of habitat resources through the
implementation of appropriate legal and physieal meehanisms. Preservation does not
result in a gain of habitat resource area or functions. However, all habitats that are not
currently protected in a manner that provides for the long-term conservation of Indiana
bats or northern long-eared bats are considered vulnerable to one or more threats of loss or
degradation. Therefore, preservation is one of the most biologically significant types of
mitigation for Indiana bats and northern long-eared bats.

18. "Program Account" means an aeeount established by the Program Sponsor at a financial
institution that is a member of the Federal Deposit Insuranee Corporation ("FDIC") or any
successor organization to the FDIC, and that the Program Sponsor uses to receive,
manage, and disburse Mitigation Fees pursuant to this Program.

19. "Program Area" means the geographie limits of the Program, which is the range of the
Indiana bat and northern long-eared bat as identified in Exhibit B.

20. "Program Establishment Date" is July 25, 2017, the date when the Program was
eonsidered established and the receipt of Mitigation Fees to the Program Account were
authorized to begin, which was the latest signature date of the Parties' representatives in
Section Xll, "Execution" of the Original Instrument.

21. "Project Development Plan" means the descriptive document for each proposed ILF
Mitigation Projeet developed in accordance with Exhibit D.

22. "Project Establishment Date" means the date that an ILF Mitigation Project is approved by

the USFWS FO.

23. "Restoration" means the manipulation of the eeologieal function of a site, including
physical and biological characteristics, with the goal of establishing conditions that
support the habitat needs for the target speeies (Indiana bat and/or northern long-eared
bat). Restoration results in a gain in habitat resource area and eeologieal functions for the
target speeies.

24. "Service Area" means the geographic area within which Authorized Users may
compensate for unavoidable impacts to Indiana bats, northern long-eared bats and/or their



habitats using this Program. Program Service Areas are identified in Section VI.C of this
Instrument and Exhibit B.

25. "Transportation Project" means proposed development or maintenance action(s) by one
or more Transportation Agencies that will incur unavoidable impacts to Indiana bats,
northern long-eared bats, and/or their habitat as a result of implementation.

26. "USFWS National Transportation Liaison" is a USFWS employee designated by the
USFWS Headquarters Office to serve as the liaison to the FHWA.

VI. PROGRAM STRUCTURE AND OPERATION

A. Overview

This Program provides an option for Authorized Users to provide Compensatory
Mitigation for unavoidable impacts to Indiana bats, northern long-eared bats, and their
habitats within the Program Area. Authorized Users pay Mitigation Fees into the Program
Account, which is used to undertake ILF Mitigation Projects that offset the impacts caused
by their actions in accordance with the Programmatic BO, or in accordance with another
applicable USFWS BO, or USFWS-approved Habitat Conservation Plan (HCP). The
amount of the Mitigation Fees is determined based on "full cost accounting," meaning that
Authorized Users pay the costs to fully and successfully compensate for the impacts to the
Indiana bats, northern long-eared bats and their habitat functions.

The Program Sponsor will use Mitigation Fees paid into the Program Account to
implement ILF Mitigation Projects, to pay eligible costs incurred by other ILF Mitigation
Project Providers to implement ILF Mitigation Projects, and to pay eligible costs of
approved Long-term Stewards, in each case in accordance with this Instrument. The ILF
Mitigation Projects will occur within USFWS FO-developed CFAs. Subject to USFWS
FO approval, the Program Sponsor will select ILF Mitigation Projects according to
priorities established in the Programmatic BO and based on an analysis of their ability to
provide significant ecological benefits to Indiana bats, northern long-eared bats and their
habitats.

Use of this Program does not eliminate or otherwise affect current or future federal, state,
and local commitments by, or regulatory requirements upon. Authorized Users to avoid
and minimize impacts to Indiana bats, northern long-eared bats, and their habitats.

B. Program Effective Date

The Program was effective on July 25, 2017, which is the date of the latest Party
signature in Section XII, Execution of the Original Instrument. The Program Sponsor
established the Program Account and began accepting Mitigation Fees associated with
impacts to the Indiana bat and its habitat after such effective date. The Program Sponsor
may begin accepting Mitigation Fees associated with impacts to the northern long-eared
bat and its habitat only after all Parties sign this Amended and Restated Instrument.



C. Program and Service Areas

The Prograrri Area for this Instrument includes the range of the Indiana bat and the
northern long-eared bat and is identified in Exhibit B. This Instrument establishes thirty-
seven (37) Service Areas that correspond to the political boundaries for the states that fall
completely or partially within the range for each species as set forth in Exhibit B.

D. Program Account

The Program Sponsor established a Program Account upon execution of the Original
Instrument by all Parties. The Program Sponsor will deposit all Mitigation Fees received
from Authorized Users into the Program Account, and use it only for the comprehensive

costs associated with ILF Mitigation Project site selection, design, acquisition,
monitoring, and management, including Program administrative costs, in accordance with
this Instrument. The Program Sponsor will establish a Sub-Account for each Service
Area, and transfer Mitigation Fees to the Sub-Account corresponding to the Service Area
in which the Transportation Project or other Action occurred for which the Authorized
User paid to accomplish Compensatory Mitigation. For each Sub-Account, the Program
Sponsor will maintain a ledger and will record each Mitigation Fee allocated to the Sub-
Account and indicate whether the Mitigation Fee was paid for impacts to Indiana bats,
northern long-eared bats or both species.

All interest and earnings on the Program Account and each Sub-Account will remain in
the Program Account or Sub-Account until used in the same manner as Mitigation Fees.
The Program Sponsor will apply generally accepted accounting principles to the Program
Account and each Sub-Account.

Pending disbursement of the funds in the Program Account and each Sub-Account, the
Program Sponsor will invest the funds in investments designed to limit the risk of loss of
Program Account principal. For investment purposes, the Program Sponsor is authorized
to commingle any or all of the assets existing in the Program Account and each Sub-
Account with other funds held or managed by the Program Sponsor that are subject to
identical investment purposes and restrictions. The intent of this authorization is to allow
the Program Sponsor to pool funds subject to identical investment purposes and
restrictions for collective management, such that all participating funds may benefit from
efficiencies of scale. Any funds from the Program Account or any Sub-Account
commingled in this manner will at all times be distinguishable within the Program
Sponsor's internal accounting system from the balances of all other accounts maintained
or managed by the Program Sponsor.

E. Mitigation Fees and Acreage Obligations

Transportation Agencies using this Program will assess the unavoidable impacts of a
Transportation Project and request the Applicable USFWS FO to verify that the Project
may rely upon the Programmatic BO for compliance with Section 7(a)(2) of the ESA.
This assessment involves quantifying impacts in terms of acres of suitable Indiana and/or
northern long-eared bat habitat adversely affected. The Programmatic BO specifies



mitigation ratios to determine the amount of Compensatory Mitigation, also in acres, that
is necessary and appropriate to offset the impact. The mitigation ratio selected is
deterrhined based upon the spatial and temporal context of the impact, which influences
its severity and ecological significance.

For other Actions not covered by the Programmatic BO, the Applicable USFWS FO will
assess and quantify unavoidable impacts in terms of acres of suitable Indiana and/or
northern long-eared bat habitat, determine the mitigation ratio and the amount of
Compensatory Mitigation, also in acres, and will include this information in a USFWS-
approved consultation. Biological Opinion, or HCP.

When the Applicable USFWS FO confirms that a Transportation Project or other Action
is consistent with the Programmatic BO or other USFWS-approved consultation or HCP,
and the Authorized User elects to use this Program for Compensatory Mitigation, the
Applicable USFWS FO will notify the Program Sponsor by transmitting the USFWS
FO's confirmation letter to the Authorized User or other confirmation document

("USFWS FO Confirmation Document") to the Program Sponsor.

The process for determining the mitigation ratio and calculating the mitigation acreage is
outlined in the Programmatic BO (Exhibit A) and in the Compensation Planning
Framework (Exhibit C). Due to the potential for Indiana bats and northern long-eared
bats to occur within overlapping habitats, stacking of mitigation acreage within an IFF
Mitigation Project is allowed, but each stacked acre may be used to satisfy the acreage
obligation associated with an Action by only one Authorized User, even if the stacked
aere is used to mitigate for impacts to only one species, as illustrated by the examples set
forth in the Compensation Planning Framework (Exhibit C).

The USFWS FO Confirmation Document will, at a minimum, set forth the information

identified on Exhibit I, including (but not limited to) species and acres impacted by the
Action, the acres needed for mitigation allocated to each species, and the Mitigation Fee
calculated in aceordance with the Mitigation Fee Schedule provided in Exhibit E. If an
Authorized User intends to use the ILF Program to provide Compensatory Mitigation for
impacts to both Indiana and northern long-eared bats, the USFWS FO shall determine the
appropriate stacking ratio, if applicable. The Program Sponsor shall have no
responsibility for determining or confirming the acres impacted by the Transportation
Project or other Action, the acres needed for mitigation, or the stacking ratio.

The Program Sponsor will apply best practices for ILF programs in developing the
Mitigation Fees for this Program based on full-cost accounting, including, as appropriate,
expenses such as land acquisition (including, without limitation, options to purchase),
project planning and design, construction, plant materials, labor, legal fees, monitoring,
and remediation or adaptive management activities, as well as administration of the
Program. This list is not exhaustive and may include other categories, as appropriate, as
determined by the Program Sponsor on a case-by-case basis. Mitigation Fees will also
take into account contingency costs, such as uncertainties in real estate expenses, and
costs associated with long-term management of ILF Mitigation Projects and financial
assurance. The Parties will review the Mitigation Fees at least annually. The Program
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Sponsor will notify the USFWS of any changes to the Mitigation Fees at least 30 days in
advance of such changes, and provide the Program's current Mitigation Fees upon
request to the USFWS or Authorized Users.

The Applicable USFWS FO and each Authorized User will make its own respective
decisions about the most appropriate Compensatory Mitigation on a case-by-case basis,
during the assessment of a proposed Transportation Project or other Action under the
Programmatic BO or another applicable consultation or HCP. This Instrument does not
guarantee that the Program can be used for Compensatory Mitigation for any
Transportation Project or other Action. If the appropriate USFWS FO confirms that an
Authorized User's election of the Program as Compensatory Mitigation for a
Transportation Project or other Action is consistent with the Programmatic BO (or other

applicable BO or USFWS-approved HCP), the Authorized User should contact the
Program Sponsor to determine whether the Program Sponsor will accept the Mitigation
Fees and assume the obligation to complete Compensatory Mitigation for the Project.
The Program Sponsor will notify the Applicable USFWS FO within 15 days of informing
an Authorized User that it declines to assume the obligation.

F. ILF Mitigation Projects

The Program Sponsor will identify potential ILF Mitigation Projects consistent with this
Instrument. The Program Sponsor or other ILF Mitigation Project Providers may develop
and complete ILF Mitigation Projects. For each proposed ILF Mitigation Project, the
Program Sponsor will submit a Project Development Plan to the Applicable USFWS FO
for consideration. The Project Development Plan will include a project budget, long-term
management plan, and a written request for approval. The Applicable USFWS FO will
evaluate ILF Mitigation Projects for approval in accordance with Section VII. The
Program Sponsor or other ILF Mitigation Project Provider will implement ILF Mitigation
Projects in accordance with Section VII upon Applicable USFWS FO approval.

G. Transfer of Responsibility for Compensatory Mitigation

I. The responsibility to provide Compensatory Mitigation remains with the Authorized
User of the ILF Program unless and until: (a) the Applicable USFWS FO confirms to
the Authorized User the proposed Project is consistent with the Programmatic BO,
other applicable BO, or USFWS-approved Habitat Conservation Plan and is
therefore eligible to fulfill its Compensatory Mitigation obligation through the
payment of Mitigation Fees under the Program, and issues to the Authorized User and
the Program Sponsor the USFWS FO Confirmation Document; and (b) the Program
Sponsor accepts the Mitigation Fees paid by the Authorized User and issues to the
Applicable USFWS FO and the Authorized User a transaction receipt in the form
attached as Exhibit F that indicates the number of acres to be mitigated and the
Mitigation Fees paid. Upon the occurrence of both (a) and (b), the legal responsibility
for providing Compensatory Mitigation with respect to the impacts for which the
Mitigation Fees were paid in accordance with this Instrument transfers to the Program
Sponsor, subject to the limitations set forth in this Section VI.G.
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2. The Program Sponsor will retain responsibility to implement Compensatory
Mitigation for which Mitigation Fees were accepted until:

a. One or more ILF Mitigation Projects are completed that satisfy the acreage
obligations associated with the Mitigation Fees paid, and the long-term
management obligations associated with such ILF Mitigation Projects are
transferred to a USFWS FO-approved Long-term Steward in accordance with
Section VILC.4.a (Preservation Projects) or Section VILC.4.b (Restoration
Projects); or

b. An ILF Mitigation Project Provider assumes the Compensatory Mitigation
obligation, including the long-term management obligation, and the Applicable
USFWS FO approves such assumption, in accordance with Section VILC.5; or

c. The Program is closed in accordance with Section IX of this Instrument.

3. Notwithstanding any other provision of this Instrument, to the maximum extent
permitted by law, the Program Sponsor's maximum financial obligation and liability
for the Program, including providing Compensatory Mitigation thereunder, is at all
times limited to the funds in the Program Account.

H. Reporting

On or before February 28 of each year following the Program Establishment Date, the
Program Sponsor will submit an Annual Report to the USFWS and to the USFWS
National Transportation Liaison for appropriate distribution. The Annual Report will:
•  detail activity within each Service Area during the previous calendar year;

•  summarize the progress of each ILF Mitigation Project, including the degree to
which each ILF Mitigation Project is meeting its Performance Standards; and

•  provide a financial activity report for the Program Account, which includes:
o  all income received from Mitigation Fees and investment earnings

accrued by the Program Account; and
o  all ILF Program disbursements and expenditures from the Program

Account, such as the costs of land acquisition, planning, construction,
monitoring, maintenance, contingencies, adaptive management, and
administration.

The Program Sponsor also will provide to the USFWS such other information as is
reasonably requested from time to time.

VII. PROJECT SELECTION AND OPERATION

This Section sets forth the general framework for the selection, establishment, and operation
of ILF Mitigation Projects in this Program.

A. USFWS FO Roles and Responsibilities

1. Establish an MRT (see Definitions) at its discretion;
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2. Coordinate meetings when appropriate for review and approval of ILF Mitigation
Projects, ILF Mitigation Project Development Plans, and Performance Standards;

3. Review and approve ILF Mitigation Project Providers and, upon request from the
Program Sponsor, review and consider approval of the assumption of the
Compensatory Mitigation obligation by ILF Mitigation Project Providers pursuant to
Section VILC.5;

4. Provide a determination on requirements for the Long-term Monitoring Period and
approval of the Long-term Steward and the long-term management plan;

5. Review and approve annual monitoring reports for ILF Mitigation Projects;

6. Coordinate cross-state ILF Mitigation Projects with the USFWS FO(s) for other
Service Areas;

7. Coordinate with the USFWS and the USFWS National Transportation Liaison on
technical reporting and review, including periodic review of goals, objectives. Service
Areas, changing conditions for the species, program adaptive management, and overall
effects on recovery of the species by the ILF Program and other efforts;

8. Coordinate with the USFWS and the USFWS National Transportation Liaison on the
approval and addition of other Authorized Users; and

9. Review and approve contingency plans, as needed.

10. The USFWS National Transportation Liaison is responsible for coordinating with
USFWS for the Service Area and the Program Sponsor, and for dispute resolution
under Section IX.C, including disputes arising from USFWS FO decisions or from
other aspects of the ILF Program.

B. ILF Mitigation Project Development and Selection

I. Project Development Plans

As funds become available in each Service Area, the Program Sponsor will identify
potential ILF Mitigation Project(s) within that Service Area for proposal to the
Applicable USFWS FO. The Program Sponsor will prepare, or assist other ILF
Mitigation Project Providers with the preparation of. Project Development Plans that
meet the Compensatory Mitigation requirements in the Programmatic BO (Exhibit A).
The Project Development Plan will include a description of the goals and objectives
for the ILF Mitigation Project, baseline site information, a work plan that details
specifications and descriptions to meet desired habitat function, adaptive and long-
term management plans, along with other information outlined in Exhibit D.
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2. ILF Mitigation Project Selection

The USFWS FO for the Service Area in which a potential ILF Mitigation Project is
located will evaluate the Project using the criteria set forth in the Compensation
Planning Framework (Exhibit C). The Applicable USFWS FO review for approval
will consider the ILF Mitigation Project budget, the ILF Mitigation Project Provider
(the Program Sponsor is a pre-approved Provider), and the Long-term Steward ("Full
ILF Mitigation Project Approval"). The Applicable USFWS FO will provide an ILF
Mitigation Project approval decision within thirty (30) days after the complete Project
Development Pan is received. The Applicable USFWS FO may provide Full ILF
Mitigation Project Approval contingent on the receipt of sufficient Mitigation Fees in
the Service Area to cover the funding for the ILF Mitigation Project, but
implementation of the ILF Mitigation Project may not proceed until there is funding in
the Service Area Sub-Account to cover the full cost of the ILF Mitigation Project.

C. ILF Mitigation Project Implementation and Operation

1. Implementation

Once Full ILF Mitigation Project Approval is received from the Applicable USFWS
FO and the Service Area Sub-Account contains sufficient funds to fully fund the ILF
Mitigation Project, the Program Sponsor (or other ILF Mitigation Project Provider)
will proceed to implement the ILF Mitigation Project in accordance with the Project
Development Plan. If the ILF Mitigation Project will be implemented by an ILF
Mitigation Project Provider other than the Program Sponsor, the Program Sponsor and
the ILF Mitigation Project Provider will enter into an ILF Mitigation Project Provider
Agreement ("ILF Mitigation Project Provider Agreement") in substantially the form
attached as Exhibit G.

The Program Sponsor or other ILF Mitigation Project Providers must implement one
or more ILF Mitigation Projects to satisfy the Compensatory Mitigation obligation
associated with Actions for which Mitigation Fees were paid into the Program
Account within three (3) years after the receipt of aggregate Mitigation Fees sufficient
to implement an ILF Mitigation Project of fifty (50) acres or more within the
applicable Service Area. The Program Sponsor (or other approved ILF Mitigation
Project Providers) may, but is not obligated to, propose for approval and implement
ILF Mitigation Projects of less than fifty (50) acres. The Program Sponsor must
propose for approval and implement at least one ILF Mitigation Project when the
Project Sponsor has accepted and accrued funds in a Service Area Sub-Account for
seven (7) years after the most recent Service Area Project Establishment Date.

2. Performance Period

a. Preservation Projects

Preservation Projects are ILF Mitigation Projects that remove threats or prevent
the decline or loss of habitat resources through the use of a permanent site
protection instrument. The Performance Period for Preservation Projects ends upon
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the establishment of the permanent protection of the ILF Mitigation Project site,
Applicable USFWS FO confirmation that the habitat meets the requirements for
preservation outlined in the Programmatic BO (Exhibit A), and the transfer of
funding to the Long-term Steward.

b. Restoration Projects

Restoration Projects are ILF Mitigation Projects that manipulate the ecological
function of a site to return or establish habitat conditions conducive to Indiana

and/or northern long-eared bats. Restoration Projects are subject to a seven (7) to
ten (10) year Performance Period.

3. Adaptive Management

Adaptive Management is required at Restoration Sites between year three (3) and year
seven (7), if monitoring shows that the site is not meeting Performance Standards for
species composition, and after year seven (7), if monitoring shows invasive species
threaten the function of the Restoration Site. If monitoring indicates Adaptive
Management is required in either time frame, the Program Sponsor will notify the
Applicable USFWS FO within thirty (30) days of such determination, and will begin
working (or will direct the ILF Mitigation Project Provider, if different from the
Program Sponsor) to develop an Adaptive Management Plan. Remediation in
accordance with the Adaptive Management Plan must begin within one (1) year of
notifying the Applicable USFWS FO.

4. Long-term Management Period and Protection Strategy

The Program Sponsor and other ILF Mitigation Project Providers will design ILF
Mitigation Projects, to the maximum extent practicable, to sustain habitat value for
Indiana bats and/or northern long-eared bats with little or no management once all
Performance Standards are achieved. Where active long-term management and
maintenance is required, the ILF Mitigation Project Provider will include a long-term
maintenance and monitoring plan with the Project Development Plan, in accordance
with the requirements outlined in the Compensation Planning Framework (Exhibit C)
and the Project Development Plan Outline (Exhibit D).

a. Preservation Projects

The Program Sponsor and, as applicable, other ILF Mitigation Project Provider
shall be released from responsibility and liability for all monitoring and other
responsibilities associated with a Preservation Project when (1) the permanent site
protection instrument for the Preservation Project site has been recorded in the
appropriate land records, and (2) the Program Sponsor submits to USFWS the
Annual Report that describes the Preservation Project, unless in the case of (2), the
Applicable USFWS FO confirms the Performance Standards for the Preservation
Project have been met prior to receipt of the Annual report. Upon the occurrence
of (I) and (2), the responsibility and liability for long-term management and site
protection shall be transferred to and assumed by the Long-term Steward for the
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ILF Mitigation Project, in accordance with the ILF Mitigation Project Provider
Agreement. Upon such transfer and assumption, the Program Sponsor and, as
applicable other ILF Mitigation Project Provider, are released from all
management, monitoring, maintenance and other responsibilities and liabilities
associated with the Preservation Project.

b. Restoration Projects

The Program Sponsor or other ILF Mitigation Project Provider will monitor
Restoration Projects relative to the Performance Standards within thirty (30) days
following the completion of restoration activities, and repeat this monitoring three
(3) years after completion, and seven (7) years after completion. If Performance
Standards are met at the end of the first seven (7) years and no Adaptive
Management is required, at such time, responsibility and liability for long-term
management and site protection for the Restoration Project shall be transferred
from the Program Sponsor and, as applicable, other ILF Mitigation Project
Provider, to the Long-term Steward, and assumed by the Long-term Steward, in
accordance with the ILF Mitigation Project Provider Agreement. Upon such
transfer and assumption, the Program Sponsor and, as applicable other ILF
Mitigation Project Provider, are released from all management, monitoring,
maintenance and other responsibilities and liabilities associated with the
Restoration Project.

If Performance Standards are not met at the end of seven (7) years and Adaptive
Management is required, the Program Sponsor or other ILF Mitigation Project
Provider will develop an Adaptive Management Plan. The Program Sponsor or
other ILF Mitigation Project Provider will implement, and revise as necessary, the
Adaptive Management Plan for three (3) additional years. At the end of such three
(3) additional years of Adaptive Management, responsibility for continued
Adaptive Management and/or long-term management and site protection for the
Restoration Project shall be transferred from the Program Sponsor and, as
applicable, other ILF Mitigation Project Provider, to the Long-term Steward, and
assumed by the Long-term Steward, in accordance with the ILF Mitigation Project
Provider Agreement. Upon such transfer and assumption, the Program Sponsor
and, as applicable other ILF Mitigation Project Provider, are released from all
management, monitoring, maintenance and other responsibilities and liabilities
associated with the Restoration Project. The Long-term Steward will have
responsibility and liability for continued Adaptive Management until Performance
Standards are met, or until the Applicable USFWS FO approves terminating the
Adaptive Management Plan, and will have responsibility and liability for long-
term management and site protection.

5. Assumption by ILF Mitigation Project Provider

In some circumstances, the Program Sponsor may propose to the Applicable USFWS
FO that a specific Compensatory Mitigation obligation be assigned to and assumed by
an ILF Mitigation Project Provider, and the Program Sponsor be released from
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responsibility and liability for such specific Compensatory Mitigation obligation. If
the Program Sponsor proposes such a transfer, assumption and release, the Program
Sponsor shall provide to the Applicable USFWS FO an explanation of and basis for'
the proposal, relevant information about the ILF Mitigation Project Provider, and the
proposed agreement to accomplish the transfer, assumption and release ("Assumption
Agreement"). The Program Sponsor also will respond to requests for additional
information from the Applicable USFWS FO with regard to any such proposal. If the
proposal is approved by the Applicable USFWS FO, the Program Sponsor will deliver
to the Applicable USFWS FO the Assumption Agreement executed by the Program
Sponsor and the ILF Mitigation Project Provider. Upon execution of the Assumption
Agreement by the Applicable USFWS FO, the Program Sponsor shall be released
from responsibility and liability for the specific Compensatory Mitigation obligation
covered by the Assumption Agreement.

D. Enforcement

All ILF Mitigation Projects will require a Notice of Award Agreement in the form
attached as Exhibit H, which will be recorded as part of the closing of real estate
transactions associated with the Project, including conservation easements. The Notice of
Award Agreement is the primary vehicle through which the Parties ensure that the
Compensatory Mitigation objectives of an ILF Mitigation Project are preserved. The
Notice of Award Agreement will name the USFWS as a third-party beneficiary that is
authorized and empowered to monitor and enforce the terms of the Notice of Award
Agreement at its sole and complete discretion. The grantor under the Notice of Award
Agreement in most cases will be the Program Sponsor, Long-term Steward or other ILF
Mitigation Project Provider. In some cases the grantor will be the owner of the real
property on which the ILF Mitigation Project is located or holder of a conservation
easement over such real property, in which case the Program Sponsor, ILF Mitigation
Project Provider and/or Long-term Steward also will sign the Notice of Award Agreement.
If the Program Sponsor is the grantor under the Notice of Award Agreement, the Program
Sponsor's obligations under the Notice of Award Agreement shall be assigned to and
assumed by the Long-term Steward at the time responsibility and liability for the ILF
Mitigation Project is transfeiTed to the Long-term Steward in accordance with Section
VILC.4 and the ILF Mitigation Project Provider Agreement. Upon such transfer and
assumption, the Long-term Steward assumes all remaining responsibilities associated with
an ILF Mitigation Project, and the Program Sponsor is released from all such
responsibilities and liabilities, as set forth in Sections VLG.2 and VILC.4 of this
Instrument. The Applicable USFWS FO may approve the use of a method besides a
Notice of Award Agreement, provided that it accomplishes the same purpose as a Notice
of Award Agreement.

VIII. FINANCIAL ADMINISTRATION

A. Program Account

Upon establishment of the ILF Program, the Program Sponsor will establish a Program
Account to receive Mitigation Fees from Authorized Users in accordance with the
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provisions of Section VI.E. and the Fee Schedule in Exhibit E. The Mitigation Fee
calculation includes an administrative fee of 15% for each Mitigation Fee paid. The
Program Sponsor will withdraw the administrative fee from the Program Account to
manage the Program at the time each Mitigation Fee is paid.

The Program Sponsor will establish Service Area Sub-Accounts to receive Mitigation
Fees from Projects undertaken within a Service Area. The Mitigation Fees held in a
Service Area Sub-Account will fund IFF Mitigation Projects in that Service Area only,
unless the Applicable USFWS FOs approve the use of such funds in another Service
Area. For each Sub-Account, the Program Sponsor will maintain a ledger and will record
each Mitigation Fee allocated to the Sub-Account and indicate whether the Mitigation
Fee was paid for impacts to Indiana bats, northern long-eared bats or both species.

B. Disbursements for IFF Mitigation Projects

The Program Sponsor or other IFF Mitigation Project Providers will develop and
implement each IFF Mitigation Project in accordance with an USFWS FO-approved
Project Development Plan, which will include a detailed budget. The Program Sponsor or
other IFF Mitigation Project Providers will not implement an IFF Mitigation Project until
sufficient Mitigation Fees are in the Service Area Sub-Account to fully complete the IFF
Mitigation Project.

The Program Sponsor will enter agreements with other IFF Mitigation Project Providers
and Fong-term Stewards, and may enter agreements with other third parties, for the
development, implementation, and/or long-term stewardship of individual IFF Mitigation
Projects. The Program Sponsor will pay IFF Mitigation Project Providers (including the
Program Sponsor), Long-term Stewards, and other third parties performing work to
implement IFF Mitigation Projects with funds from the applicable Service Area Sub-
Accounts in accordance with approved Project Development Plans, associated budgets,
and the terms of the contract or other agreements governing such performance. Any
proposed increase in the total USFWS FO-approved budget for an IFF Mitigation Project
of more than 2% requires USFWS FO approval before such an increase becomes
effective.

The Program Sponsor will obligate and disburse funds held in the applicable Service
Area Sub-Account for an approved IFF Mitigation Project, as set forth in the IFF
Mitigation Project budget, as work is accomplished to implement the IFF Mitigation
Project.

C. Financial Assurances for IFF Mitigation Projects

The Program Sponsor will require an IFF Mitigation Project Provider to provide financial
assurance for an IFF Mitigation Project if, and to the extent, the Applicable USFWS FO
project approval requires such assurances.



IX. AMENDMENT, TERMINATION, AND DISPUTE RESOLUTION

■ A. Amendment

The Parties may amend or modify this Instrument (amendment), including its Exhibits,
by mutual written approval.

B. Termination

Either Party to this Instrument may terminate its participation by giving sixty (60) days'
written notice to the other Party. In the event the Program is terminated (i.e., closed), the
Program Sponsor is responsible for fulfdling the remaining ILF Mitigation Project
obligations applicable to the Program Sponsor, including the successful completion of
new and ongoing ILF Mitigation Projects to satisfy the Compensatory Mitigation
obligations assumed pursuant to Section VI.G.l, relevant maintenance (Adaptive
Management), monitoring, and reporting, in each case to the extent and subject to the
limitations set forth in this Instrument. The Program Sponsor is responsible for fulfdling
these obligations until such time as a Long-term Steward for each ILF Mitigation Project
assumes responsibility for the remaining obligations, and if applicable, long-term
ownership of the ILF Mitigation Project site is transferred to another entity. Funds
remaining in the Program Account after these obligations are satisfied remain dedicated
to Compensatory Mitigation activities that benefit the Indiana bat and/or northern long-
eared bat within the Program Area. The USFWS will direct the Program Sponsor to
transfer remaining funds to other Compensatory Mitigation providers. Such providers
may include another in-lieu fee program or a conservation bank, or other entities, such as
a government agency or non-profit natural resources management organization, who
commit to use the funds, to the maximum extent practicable, to provide mitigation in
accordance with the Compensation Planning Framework (Exhibit C).

C. Dispute Resolution

The Parties will first attempt to resolve all disputes that arise under or with respect to this
Instrument through informal negotiations with the assistance of the USFWS National
Transportation Liaison. The period for informal negotiations will not exceed thirty (30)
days from the time the dispute arises, unless the Parties agree to extend this time period,
which begins when one Party sends a written notice of dispute to the other Party. A Party
may request independent review from government agencies or other recognized experts
regarding disputes related to the satisfaction of Performance Standards. If independent
review is requested, to the extent possible, the process will follow the same process and
timeframes as are set forth below for formal dispute resolution.

In the event that the Parties fail to resolve the dispute informally, the position of the
USFWS is binding, unless, within fourteen (14) days after the conclusion of the informal
negotiation period, the Program Sponsor invokes formal dispute resolution by serving on
the USFWS and the Applicable USFWS FO a written statement of position on the matter
in dispute. The written statement of position will include, but is not limited to, any factual
data, analysis, or opinion supporting the position. Within fourteen (14) days after receipt
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of the Program Sponsor's statement of position, the Applicable USFWS FO(s) will
provide its written statement of position on the matter in dispute, which will include, but
is not liniited to, any factual data, analysis, or opinion supporting the position.

Within ten (10) days after receipt from the Applicable USFWS FO's statement of
position, the USFWS (the Assistant Regional Director, Ecological Services, with
jurisdiction for the relevant Service Area(s)) will resolve the dispute. The USFWS's
decision is binding.

X. STIPULATIONS

A. Disclaimer

This Instrument is not intended to limit the authority of any Party to fulfill its statutory or
regulatory responsibilities or to otherwise limit the powers afforded to any Party by
applicable law.

B. Exhibits

The following Exhibits are attached to and incorporated by this reference into this
Instrument:

Exhibit A: Programmatic Biological Opinion
Exhibit B: Program Area and Service Areas
Exhibit C: Compensation Planning Framework
Exhibit D: ILF Mitigation Project Development Plan Outline
Exhibit E: Fee Schedule

Exhibit F: Transaction Receipt
Exhibit G: ILF Mitigation Project Provider Agreement
Exhibit H: Notice of Award Agreement
Exhibit I: Information Required in USFWS FO Confirmation Document
Exhibit J: USFWS Field Offices in the Program Area

XL MISCELLANEOUS

A. Entire Agreement

This Instrument, including all Exhibits, appendices, schedules, and agreements referred to
in this Instrument, constitute the final, complete, and exclusive statement of the terms of
the agreement between and among the Parties pertaining to the Program, and supersede all
prior and contemporaneous discussions, negotiations, understandings or agreements of the
Parties. No other agreement, statement, or promise made by the Parties, or to any
employee, officer, or agent of the Parties, which is not contained in this Instrument, is
binding or valid. No alteration or variation of this Instrument is valid or binding unless
adjusted in writing in accordance with the Instrument. Each Party acknowledges that
neither it, nor anyone acting on its behalf, has made any representation, inducement,
promise, or agreement, oral or otherwise, that is not embodied herein.
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B. Reasonableness and Good Faith

Except as specifically limited elsewhere in this Instrument," whenever this Instrument
requires a Party to give its consent or approval to any action by the other Party, such
consent or approval will not be unreasonably withheld or delayed. If a Party disagrees
with any determination covered by this provision and requests the reasons for that
determination, the determining Party will furnish its reasons in writing and in reasonable
detail within thirty (30) days of receipt the request.

C. Successors and Assigns

This Instrument and each of its covenants and conditions are binding on, and are for the

benefit of, the Parties and their respective successors and assigns, subject to the limitations
on transfer set forth herein. The Program Sponsor will have the right to assign or
otherwise transfer the Program for one or more Service Areas at any time, provided that
the Program Sponsor is in full compliance with all requirements of this Instrument and
receives the prior written approval of the Applicable USFWS FOs. Prior to assignment,
transfer, sale, or conveyance, the Program Sponsor will provide to the Applicable USFWS
FO written assurance from the proposed replacement sponsor confirming the replacement
sponsor's intent to assume and perform all of the responsibilities and obligations of the
Program Sponsor under this Instrument for that Service Area. Any such assignment, sale,
transfer or conveyance made without the prior written approval of the Applicable USFWS
FO may, at the discretion of the Applicable USFWS FO, result in the termination of this
Instrument within that Service Area according to the provisions in Section IX.B of this
Instrument.

D. Partial Invalidity

If a court of competent jurisdiction finds that any term or provision of this Instrument is
invalid or unenforceable, in whole or in part, the validity and enforceability of the
remaining terms and provisions, or portions of them, are not affected unless an essential
purpose of this Instrument is defeated by loss of the invalid or unenforceable provision.

E. Notices

The Parties will provide in writing any notice, demand, approval, request, or other
communication that is required by this Instrument. Such communications are deemed
given when delivered personally or:

•  sent by receipt-confirmed facsimile;

•  sent by recognized overnight delivery service; or

•  five (5) days after deposit in the U.S. mail, postage prepaid; and

•  addressed as set forth below.
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Any Party may change its notice address by giving notice of change of address to the
other Party in the manner specified in this Section XI.E.

USFWS:

Assistant Regional Director. Ecological Services. Southwest Region

500 Gold Avenue SW

Albuquerque, New Mexico 87102
505-246-6671

Assistant Regional Director. Ecological Services. Midwest Region

5600 American Boulevard West

Bloomington, Minnesota 55437
612-713-5345

Assistant Regional Director. Ecological Services. Southeast Region

1875 Century Boulevard
Atlanta, Georgia 30345
404 679-7085

Assistant Regional Director. Ecological Services. Northeast Region

300 Westgate Center Drive
Hadley, Massachusetts 01035
413-253-8698

Assistant Regional Director. Ecological Services. Mountain-Prairie Region

134 Union Blvd.

Lakewood, Colorado 80228

303-236-7905

USFWS Field Offices (see Exhibit J)

USFWS National Transportation Liaison
Ecological Services, HQ
5275 Leesburg Pike
Falls Church, VA 22041-3803

303-236-4318

Program Sponsor:

The Conservation Fund

1655 N. Fort Myer Drive, Suite 1300
Arlington, VA 22209
Attention: General Counsel

and
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The Conservation Fund

1655 N. Fort Myer Drive, Suite 1300
Arlington, VA 22209
Attention: Director, Mitigation Solutions

F. Counterparts

This Instrument may be executed in multiple counterparts, each of which will be deemed
an original and all of which together will constitute a single executed agreement.

G. No Third Party Beneficiaries

This Instrument does not create any third-party beneficiaries, and does not authorize any
third-party actions, including, without limitation, suits for personal injuries, property
damage, or enforcement. The duties, obligations, and responsibilities of the Parties to this
Instrument with respect to third parties are as otherwise provided by law, as though this
Instrument does not exist.

H. Availability of Funds

Implementation of this Instrument by the USFWS is subject to the requirements of the
Anti- Deficiency Act, 31 U.S.C. § 1341, and the availability of appropriated funds. The
USFWS is not required under this Instrument to expend any appropriated funds unless and
until an authorized official affirmatively acts to commit to such expenditures as evidenced
in writing.

I. No Partnerships

This Instrument does not make either Party an agent for, or the partner in a joint venture
of, the other Party.

J. Goveming Law

This Instrument is governed by, and construed in accordance with, the Endangered
Species Act and other applicable federal and state laws and regulations. However, nothing
in this Instrument is intended, or is construed as, a waiver of sovereign immunity beyond
that which has been granted by the United States legislature in applicable federal laws.

K. Headings and Captions

Any paragraph heading or caption contained in this Instrument is for convenience of
reference only and does not affect the construction or interpretation of any provisions of
this Instrument.

L. Right to Refuse Service

USFWS FO confirmation that a proposed Transportation Project or other Action, which
includes proposed use of this ILF Program for the Project's or Action's Compensatory
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Mitigation component, may rely on the Programmatic BO to comply with Section 7(a)(2)
of the ESA does not signify the Program Sponsor's acceptance of the Projeet for the ILF
' Program. The Program Sponsor reserves the right to refuse to accept Mitigation Fees from

any Transportation Project or other Action for any reason.

M. No Contract

Any federal agency participation in and approval of the Instrument is in furtherance of its
regulatory obligations under applicable federal laws and regulations. As such, the
Instrument is not a "contract" between or among the Parties. Rather, the Instrument is the
legal document for the establishment, operation, and use of the Program pursuant to the
authorities set forth in Seetion III. Any dispute arising under this Instrument is resolved
pursuant to the dispute resolution provisions herein, and does not give rise to any claim by
any Party for monetary damages or other relief for alleged "breach of contract."

XII. EXECUTION

Each of the undersigned certifies that he or she has full authority to bind the Party that he
or she represents for purposes of entering into this Instrument. This Instrument is deemed
executed on the date of the last signature by the Parties.
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IN WITNESS WHEREOF, the Parties have executed this Amended and Restated Instrument
as follows:

U. S. FISH AND WILDLIFE SERVICE

( Digitally signed by Jonna

Jonna Poll^ tote: 2022.07,13
By; 07:01:36-os'oo' Datet

Joanna Polk, Assistant Regional Director
Ecological Services, Region 2

\ Digitally signed by

I ODi Moor^exD/^ikiiLORI NORDSTROI\^ 2022.O6.l6
By: ,/ 15:11;38-05-00* Date:

Lori Nordstrora, Assistant Regional Director
Ecological Services, Region 3

PATUPPIMP Digitally signed byI nCrMINCi CATHERINE PHILLIPS

1-fc DUM I IDQ / Date:2022.05.26
By: r niLuiro / 15:47:19-04oo* Date:

Dr. Catherine Phillips Assistant Regional Director
Ecological Services, Region 4

Q W A R n M ! Digilally signed byonMr\V.»IN / SHARON MARINO
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state of New Hampshire

Department of State

CERTIFICATE

I, David M. Scanlan, Secretary of State of the State of New Hampshire, do hereby certify that THE CONSERVATION FUND, A

NONPROFIT CORPORATION is a Maryland Nonprofit Corporation registered to transact business in New Hampshire on

February 16, 2018. I further certify that all fees and documents required by the Secretary of State's office have been received and

is in good standing as far as this office is concemed.

Business ID: 788442

Certificate Number: 0007349676
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IN TESTIMONY WHEREOF,

I hereto set my hand and cause to be affixed

the Seal of the State of New Hampshire,

this 22nd day of December A.D. 2025.

David M. Scanlan

Secretary of State
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United States Department of the Interior

FISH AND WILDLIFE SERVICE

New England Field Office
70 Commercial Street, Suite 300

Concord, NH 03301-5087

https://www.fws.gov/office/new-england-ecological-services

'  i:.s.
FISII&WIUOLIFE

SLltV'HIfi

December 10, 2025

Rebecca Martin

NH DOT Bureau of the Environment

7 Hazen Drive

Concord, NH 03301

RE: NHDOT Durham 42523 - Intersection Replacement
In reply refer to Project Code 2023-0I0408I

Dear Rebecca Martin:

The U.S. Fish and Wildlife Service (Service) has received your request to verify that the New
Hampshire Department of Transportation's (NHDOT) proposed Durham 42523 Intersection
Replacement Project (Project) may rely on the December 13, 2024, Programmatic Biological
Opinion/Conference Opinion for Transportation Projects within the Range of the Indiana Bat,
Northern Eong-eared Bat, and Tricolored Bat (PBO) to satisfy requirements under section
7(a)(2) of the Endangered Species Act of 1973 (ESA) (16 USC 1536), as amended. We received
your request and the associated EAA Technical Assistance Letter on September 19, 2025, and
this letter serves as our response. We understand that NHDOT is acting as a non-Federal
representative of the Federal Highway Administration (FHWA) for the purpose of consultation
under section 7.

Additionally, this letter addresses the determinations NHDOT has made regarding the Project's
effects to the federally endangered northern long-eared bat (NLEB) (Myotis septentrionalis), and
the proposed federally endangered tricolored bat (TCB) {Perimyotis subflavus).

NHDOT has determined that the Project is likely to adversely affect the NLEB and TCB.

Conclusion

The Service has reviewed the effects of the proposed Project, which includes the FHWA's
commitment to implement any applicable mitigation measures as indicated on the EAA
Technical Assistance Letter. We confirm that the proposed Project's effects are consistent with
those analyzed in the PBO. The Service has determined that projects consistent with the



conservation measures and scope of the program analyzed in the PBO are not likely to jeopardize
the continued existence of the NLEB or TCB. In coordination with your agency and the other
sponsoring Federal Transportation Agencies,"the Service will reevaluate this conclusion annually
in light of any new pertinent information under the adaptive management provisions of the PBO.

Federal agencies must consult with the Service under section 7(a)(2) of the ESA when an action
may affect a listed species. The TCB is proposed for listing as endangered under the ESA but not
yet listed. For actions that may affect a proposed species, agencies cannot consult, but they can
confer under the authority of section 7(a)(4) of the ESA. Such conferences can follow the
procedures for a consultation and be adopted as such if and when the proposed species is listed.

Incidental Take

Bridge, Culvert, and/or Structure Activities

The Service anticipates that certain types of bridge, culvert, or structure work will cause
incidental take when evidence of bats is observed at the bridge, culvert, or structure. This take
may be covered under the Incidental Take Statement (ITS) in this PBO if < 5 of the covered bat
species are adversely affected per bridge, culvert, or structure. As described in the ITS of the
PBO, quantifying the specific number of individuals affected is not practicable. Therefore, the
Service uses a surrogate (number of bridges, culverts, and structures affected) to provide a means
of expressing and monitoring take of the NLEB and TCB. Accordingly, the Project is anticipated
to result in adverse effects to bats at one culvert.

Post Assessment Bat Discovery

Some take may occur when an initial bridge, culvert, or structure bat assessment fails to detect
Indiana bat, NEEB, or TCB use or occupancy, yet bats are later detected prior to or during
construction. If bats are detected post-assessment on the Project, promptly notify the local
Service Field Office within 2 working days of the discovery.

Through coordination with this Service Office, if it is determined that these roosting bats have
not or will not be disturbed, or < 5 covered bats have been or may be adversely affected, take
may be covered under the ITS in this PBO. If not, separate consultation is required. Submit the
Post Assessment Discovery of Bats at Bridge/Culvert or Structure Form (User Guide Appendix
E) to this Service Office within 5 working days from the completion of the bridge, culvert, or
structure construction activities.

Tree Removal/Trimming

The Service anticipates that tree removal associated with the proposed Project will cause
incidental take of the NLEB and TCB. As with bridges, culverts, or structures, the Service uses a
surrogate (acreage of tree removal/trimming) to provide a means of expressing and monitoring
take of the NLEB and TCB.



The Project will remove/trim 1.75 acres of trees from habitat suitable for NLEB and TCB. Based
on the PBO, all 1.75 acres of tree removal/trimming are anticipated to result in adverse effects to
NLEB and TCB. ■

The FHWA used the mitigation ratios of 1.25:1 for tree removal/trimming within 100 feet of an
existing road during the active season but outside of documented habitat, and 2:1 for tree
removal/trimming either outside or within documented habitat between 100-300 feet of the road.
The FHWA referenced Table 3 of the PBO' to calculate the compensatory mitigation required to
offset these adverse impacts. As a result, the project requires a total of 2.375 acres^ of tree
mitigation for NEEB.

To comply with the mitigation requirements of the PBO, the FHWA or NHDOT will
contribute $24,134.75 to The Conservation Fund (TCF), the Program Sponsor, within 1 year of
this letter or prior to the start of construction, whichever is earliest. These calculations are based
on the mitigation identified above^ and the 2025 Land Use Values in Table 2 of Exhibit E in
TCP's In Lieu Fee Instrument^ If payment is made later than 1 year from the date of this letter,
the mitigation cost may change as a result of updated land use values in Table 2 of Exhibit
E. The FHWA or NHDOT must notify TCF at least five days prior to payment so that TCF can
verify that the appropriate land value has been used. At the time of payment, the FHWA or
NHDOT shall notify the Service of compliance with the compensatory mitigation requirements
as described above.

The purchase of species conservation credits and/or in-lieu fee contributions shall occur prior to
construction of a transportation project covered under this PBO. Exceptions to this program
stipulation include emergency projects that do not require a letter prior to construction. In these
cases, purchase of credits and/or in-lieu fee contributions shall occur within three months of
completion of the project. This timeframe allows for measuring the acres of habitat affected by
the emergency project and for financial processing.

Reasonable and Prudent Measures

The Service will add the number of culverts and the acreage of Project-related tree removal to
the annual total attributed to the PBO as a surrogate measure of Indiana bat, and/or NEEB,
and/or TCB incidental take and exempted from the prohibitions of section 9 of the ESA. Such
exemption is effective as long as your agency implements the reasonable and prudent measure
(RPM) and accompanying terms and conditions of the PBO's ITS.

The sole RPM of the PBO's ITS requires the Federal Transportation Agencies to ensure that
State/Local transportation agencies, who choose to include eligible projects under the
programmatic action, incorporate all applicable conservation measures in the project proposals
submitted to the Service for ESA section 7 compliance using the PBO. The implementing terms
and conditions for this RPM require the Federal Transportation Agencies to offer training to

' https://www.fws.gov/media/compensatory-mitigation-ratios-indiana-bat-table-3-biological-opinion
^ XX acres * XX ratio
^https://www.fws.gov/sites/default/files/documents/2024-12/2025-ibat-nleb-ilf-exhibit-e-fee-schedule.pdf



appropriate personnel about using the PBO, and promptly report sick, injured, or dead bats
(regardless of species) or any other federally listed species located at the project site.

Reporting Dead or Injured Bats

The FHWA, its State/Local cooperators, and any contractors must take care when handling dead
or injured NLEBs or TCBs, or any other federally listed species that are found at the project site
to preserve biological material in the best possible condition and to protect the handler from
exposure to diseases, such as rabies. Project personnel are responsible for ensuring that any
evidence about determining the cause of death or injury is not unnecessarily disturbed. Reporting
the discovery of dead or injured listed species is required in all cases to enable the Service to
determine whether the level of incidental take exempted by this PBO has been exceeded, and to
ensure that the terms and conditions are appropriate and effective. Parties finding a dead, injured,
or sick specimen of any endangered or threatened species must promptly notify this Service
Office.

Reinitiation Notice

If the TCB is subsequently listed prior to completion of the action, the Transportation Agencies
shall send a request to the Service to convert the Programmatic Conference Opinion (PCO) for
TCB to a PBO, and request individual projects, such as this, that are completed as Conference
Opinions under the PCO be converted to Biological Opinions under the PBO for the TCB. If the
Service reviews the proposed action and finds that there have been no significant changes in the
action as planned or in the information used during this programmatic conference, the Service
will confirm the PCO as a PBO and no further ESA section 7 consultation will be necessary.
Following an adoption of the PCO as a PBO, the Transportation Agencies shall request
reinitiation of consultation as defined in the reinitiation notice below.

This letter concludes consultation for the Project, which qualifies for inclusion in the PBO issued
to the Federal Transportation Agencies. To maintain this inclusion, a reinitiation of this project-
level consultation is required where the FWHA's discretionary involvement or control over the
Project has been retained (or is authorized by law) and if:

1. The amount or extent of incidental take of NLEBs or TCBs is exceeded;

2. new information reveals that the Project may affect listed species or critical habitat in a
manner or to an extent not considered in the PBO;

3. the Project is subsequently modified in a manner that causes an effect to listed species or
designated critical habitat not considered in the PBO; or

4. a new species is listed, or critical habitat designated that may be affected by the Project.

Per criterion #1 above, the anticipated incidental take is exceeded when:
•  the Project removes more than 1.75 acres of habitat suitable for the NLEB or TCB,

and/or

•  the individual Project takes more than 5 NLEBs or 5 TCBs resulting from a bridge,
culvert, or structure activity.



In instances where the amount or extent of incidental take is exceeded, the FHWA is required to
immediately request a reinitiation of this project-level consultation.

We appreciate your continued efforts to ensure that this Project is fully consistent with all
applicable provisions of the PBO. If you have any questions regarding our response or if you
need additional information, please contact Tessa Corsetti at tessa_corsetti@fws.gov.

Sincerely,

Audrey Mayer
Supervisor
New England Field Office

cc: rebecca.a.martin@dot.nh.gov
david_simmons@fws.gov



EXHIBIT E

RANGE-WIDE INDIANA BAT AND NORTHERN LONG-EARED BAT IN-LIEU FEE PROGRAM

FEE SCHEDULE FOR CALCULATING COMPENSATORY MITIGATION FEES

January 2025 - December 2025

Table 2: Estimated Cost Per Acre Land Values by Service Area

1 Estimated Per Acre Compensatory Estimated Per Acre Compensatory

1  ILF Service Area Mitigation Fee By Service Area/Single Mitigation Fee By Service

1 Species (Ibat or NLEB) Area/lbat+NLEB

Alabama $7,348 $7,468

Arkansas $7,486 $7,609

Connecticut $20,228 $20,657

Delaware $14,601 N/A

Georgia $7,973 $8,108

Illinois $12,137 $12,372

Indiana $11,924 $12,153

Iowa $12,948 $13,202

Kansas $6,060 N/A

Kentucky $8,974 $9,133

Louisiana $6,998 N/A

Maine $6,423 N/A

Maryland $14,188 $14,472

Massachusetts $20,228 N/A

Michigan $10,237 $10,426

Minnesota $10,412 N/A

Mississippi $6,710 $6,815

Missouri $8,348 $8,492

Montana $3,847 N/A

Nebraska $7,448 N/A

New Hampshire $10,162 N/A

New Jersey $22,604 $23,090

New York $7,536 N/A

North Carolina $8,836 $8,992

North Dakota $5,172 N/A

Ohio $13,300 $13,563

Oklahoma $5,347 $5,419

Pennsylvania $12,550 $12,795

South Carolina $7,973 N/A

South Dakota $5,822 N/A

Tennessee $9,486 $9,658

Vermont $7,786 $7,916

Virginia $9,661 $9,837

West Virginia $6,623 $6,725

Wisconsin $9,999 N/A

Wyoming $3,565 N/A



3.2 Compensatory Mitigation Calculation Method

The Indiana bat and NLEB mitigation ratios and rationale are described below and shown in Table 3.

Table 3. Compensatory Mitigation Ratios for Indiana Bat or NLEB.

Project Location <30% Forest Cover (within

County)

>30% Forest Cover

(within County)

Active

Season*

(pup season)

Inactive

Season*

Active

Season*

(pup season)

Inactive

Season*

<100 ft (0-30.5 m) edge of

road/rail ballast-outside

documented habitat

1.5

(2.0)

NLAA 1.25

(1.75)

NLAA

<100 ft (0-30.5 m) edge of
road/rail ballast-within

documented habitat

2.25 1.75 2 1.5

100-300 ft (30.5-91.4 m) edge of

road/rail ballast - outside

documented habitat

2.25 1.75" 2 1.5"

100-300 ft (30.5-91.4 m) edge of

road/rail ballast- within

documented habitat

2.25 1.75 2 1.5

Beyond 300 ft (30.5-91.4 m) edge

of road/rail ballast - outside

documented habitat

3.0 2.5=^ 2.75 2.25"

Beyond 300 ft (30.5-91.4 m) edge

of road/rail ballast -within

documented habitat

3.0 2.5 2.75 2.25

*Consult with your local Service Field Office to determine appropriate timeframes.

The Service developed compensatory mitigation ratios to offset the adverse effects of actions on the

Indiana bat and NLEB, and to guide conservation for the species. Several factors were considered when

developing the mitigation ratios.

Compensatory mitigation is not required for the NLEB when the action area includes tree removal/trimming in
undocumented habitat 100-300 ft (0-30.5 m) of the road/rail ballast during the inactive season.

Compensatory mitigation is not required for the NLEB when the action area includes tree removal/trimming in
undocumented habitat 100-300 ft (0-30.5 m) of the road/rail ballast during the inactive season.

Compensatory mitigation is not required for the NLEB when the action area includes tree removal/trimming in

undocumented habitat beyond 100 ft (30.5 m) of the road/rail ballast during the inactive season.

" Compensatory mitigation is not required for the NLEB when the action area includes tree removal/trimming in
undocumented habitat beyond 100 ft (30.5 m) of the road/rail ballast during the inactive season.
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THE
CONSERVATION
FUND

INVOICE

f 855 N. Fort Myer Dr., Suite 1300
Arlington, VA 22209
Phone: 703-525-6300

Fax: 703-525-4610

DATE: 12/30/2025

INV0ICE#2N

Address:

Kevin Nyhan

Bureau of Environment

NH Department of Transportation
Tel. 603.271.3226

Email: kevin.t.nytian@dot.nti.gov

For: Payment to TCP Bat In-Lieu Fee NH NLEB Account # 16250
PIease make all checks payable to: The Conservation Fund

DESCRIPTION AMOUNT

Durham 42523 - Intersection Replacement

USFWS Project Code #:2023-0104081

$24,134.75

TOTAL 24,134.75



EXHIBIT F Sample
TRANSACTION RECEIPT

RANGE-WIDE INDIANA BAT AND NORTHERN LONG-EARED BAT IN-LIEU FEE PROGRAM

TRANSACTION RECEIPT

RANGE-WIDE INDIANA BAT (IBAT) AND NORTHERN LONG-EARED BAT (NLEB) IN-LIEU
FEE PROGRAM

Compensatory Mitigation Provider: , Program Sponsor

Authorized User:

Transportation Project or Other Action Name:

Transportation Project or Other Action Location:

Service Area:

Has Conservation Focus Area (CFA) for Service Area been provided? □ Yes □ No*
*If USFWS FO has not provided CFA for Service Area, Mitigation Fees cannot be accepted.

USFWS FO Point of Contact:

Acres Impacted by Transportation Project or Other Action:
IBAT: NLEB: IBAT+NLEB:

Acres Needed for Mitigation (document on addendum if other than acres):
IBAT: NLEB: IBAT+NLEB:

Mitigation Fees Received by Program Sponsor:
IBAT: NLEB: IBAT+NLEB:

Transfer of Responsibility for Compensatory Mitigation:

, as Program Sponsor, hereby accepts the Mitigation Fees set forth above and
assumes responsibility for compensatory mitigation of impacts to Indiana bats and/or northern long-
eared bats and/or their habitat quantified as "Acres Needed for Mitigation" as set forth in this
Transaction Receipt, in accordance with the terms and conditions of the Amended and Restated Range-
Wide Indiana Bat and Northern Long-Eared Bat In-Lieu Fee Program Instrument dated ,
2021.

USFWS FO Confirmation Document must be attached to this Transaction Receipt for it to be
valid.

AUTHORIZED USER

Name and Title Date

, PROGRAM SPONSOR

Name and Title Date


