State of New Hampshire
DEPARTMENT OF NATURAL & CULTURAL RESOURCES
DIVISION OF PARKS & RECREATION

BUREAU OF TRAILS BUREAU OF
172 Pembroke Road  Concord, New Hampshire 03301 TQAI I.S
Phone: 603-271-3254 Fax: 603-271-3553 NEW HAMPSHIRE
TDD Access: Relay NH 1-800-7 35-2964
nhtrails.org
January 07, 2025
Her Excellency, Governor Kelly A. Ayotte
and the Honorable Council
State House
Concord, New Hampshire 03301
REQUESTED ACTION

Authorize the Department of Natural and Cuitural Resources, Division of Parks and Recreation, Bureau of Trails to enter
into Retroactive Trail Use Agreement with Barry J. Kelley (VC#151079), Berlin, New Hampshire in the amount of $4,800
for continued snowmobile access across their land for a 3-year period, effective upon Governor and Executive Council
approval for the period November 1, 2024 through June 30, 2027. 100% Other Funds

Funds are available in the following account for Fiscal Year 2025, and are anticipated to be available in Fiscal Years 2026,
and 2027, upon the continued appropriation of funds in the future operating budget with the authority to adjust
encumbrances between fiscal years with the price limitation through the Budget Office, if needed and justified.

03-035-035-351510-35620000, Trails Acquisition

FY 2025 FY 2026 FY 2027
022-500248 — Rents-Leases Other than State $1,600 $1,600 $1,600

Total $4,800
EXPLANATION
This agreement is Retroactive because ongoing communications with the landowner regarding appropriate supporting
documentation took longer than anticipated. The Bureau of Trails {Bureau) has worked with the Barry J. Kelley for several
years to secure continued access for snowmobile use over and across their land in the Dummer and West Milan, NH.
During the negotiation period, trail access was permitted to the public.
The Attorney General's Office has reviewed and approved this agreement as to form, substance, and execution.
Respectfully submitted, Concurred,
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Brian J. [lsﬁn £ (/ T— Sarah L. Stewart

Director” Commissioner




Department of Natural and Cultural Resourcea
Division of Parks and Recrenlion
Bureau of Trails

: TRALL USE AGREEMENT

h
THIS AGREEMENT made as of the idny of _j‘;_n&, 2024 pursuant f authorily vontained under
New Hamphire RSA 215-A (Supp.) and by and between Baary J, Kelley, 220 Church Street, Berlin, New
Hunpshire, 03570. ita succcssors and nasigns, (hereinafler "Lessor”) and the State of New Hampshire, by ils
Comnyssioner. Depariment of Natural and Culturnl Resources, through the Supervisor of {he Trmils Burcau
(hereinaller "Lessee™). =

. Teow

“The: term of Lhis Agrecment will be [ot three (3) yeara and shall commence on the dale of npproval of
the Qovemor and Excoulive Council.

2. Description of Property:

In consideration of the remtal and covenants herein coniained, the Lessor hereby leases and reils to the
Lessce the right to construct and mainlain & public trail for use of Snowmobites aver and across properly of

{he Lessor described as follows:

Lot #284 in Dummer, New Hampshire. (5 wiles of tenils) and all lands owned by the Lessor in the Town
of West Millnn, New Hampshire on Primary Treil 109. 2

3. Bavauenk.

The Lessee shall pay a fee of $4800.00 [or the public usc of the trail. A paymenl shall be made in
(hree (3) ranual installments of $1600.00 (for each of 2024-2025, 2025-2026, 2026-2027) on or before
November ] of cach year.

Notwithstanding auything o the contrary conlained herciy, it is understood and agreed that all
payments of afl sums by the Lessce hereunder are confingent upon availabiiity and continued approprintion of
state funds, and if [or any reason whalsoever, such (unds shall be terminaled or reduced or othenwvise become
unavailable, The Lossee may tenininate this leaso in whole or in part immediatoly. However, upon lease
termination wmider this provision, the Lessee will be obligaled (o close the Trail to pubtio access immediniely,
and complete close-out of the Trail in a timely manney, to leave the Trail in o secure nnd slable condition

consistent with Best Management Praclices.

4. Leasors Obligations:

4.1 The Lessor hereby permils Ihe Lessee lo cul and remove trees, brush and other obstacles from the
trail 1o & width of 12 feet afler oonsultation with Lessor’s agent. All hazardous trecs, brush lcaning into the
trail may be cut. The Lessee ngrees to pay standard compensation for clearing. :

4.2 'The Lessor hereby permits (he Lessce Lo install gates and construot passways through lences aixd
stonc walls.' The Lessce agrees to construct gatea and replace fences and not 1o open snid gates and fonces
before Noveinber 1st of each year and shall replace all fenoes and close all gates on or before April 30
following.
4.3 'The Lessor agrees to allow the Léssee to cut and remove standing trees Lor bridge consiruction
where nceded. The Leasee 1o pay for said limber at the current rates per standnrd board fecl.

4.4 The Lessor agrees nol {o obstruct this trail between November | and April 30 of each yoar. Minor
relocations jny be made by mutual ngreement, and 4 reasonable effort will be made to accommante the

Lesasor in this regard.
5. Lessee's Obligations:
5.1 The Lessee shall maintain the tmil in good and usabie condition and shall be responsible for

plrcing and maintaining noceasary signs.
5.2 The Lessee agrees regularly to patral the entire il during the tern: of this Lease, and Lo pick up

and dispose ol all Lrash and debris resulting fron: the use of the trail.

6.1 In the cvenl that the Lessee shal} fail to perform any of its obligations hereunder in a timely or
satisfactory imanner. the Leasor may sorve upon the Leases written notice specifying the nature of the defaull or
breach. 17 upon the expiration of fieen (15) daya from giving of such notice, Lhe defhult shall nat have been
remedied, the Lessor may terminate Lhe teaso in whole or in part upon two (2) days’ nolice of auch terminalion,
and upon the cxpiration of such lwo (2) days. the leass shall terminate.

6.2 1f a1 any time during the term of this Lease, the Lessor or Lessco chooses 1o terminale the Lense,
{hen that party shall notfy the other party of znid lermination in writing at lenst 90-days prior to {he effeclive

date of tertination. )
6.3 Upon termination of this Lease for any reason, Lesses agrees to relum the Property in a securc and

stable condition cousistent with Besl Management Practices.
6.4 Upon tenmination of this Lease Agreement for any reason, Lessor shafl pravide writlen

acknowiedgment that the Property has been proporly returned to Lessor in n secure and stable comdition
t



consislent wills Best Manngemenl Practices and in accordance wilh Ihe Agreoment.

7. Linbility Provisions: Soversigu Louunily.

7.1 It iz expressly undesstood that the partics inlend fhis conveyance (o be subject to the limitations ol
linbility provisions sel forth in New Hampshite RSA 212:34 (Supp.), RSA 215-A:34, and RSA 508: 14,

72 Lessee shall have no Liability for any clainis, damages, demnnds, judgiments, fines liabilitics,
losses and ollier expenses, including altorneys’ fees arising out of or relaling to this Agreement directly or
indircelly arising froni death, personal injury, property daniage or othor claims arising after the completion of
closing aut the properly in accordance with provisions 6.3 and 6.4.

8. Indemuification

8.1 The Contractor shall indemnify, defend, and hold harmless the Staic, its oflicers, and employees
from s [against ail actions, vlaimg, demnages, demands, judgmenis, fincs, liabilitics, losses, and ollier expenses,
including, without limitation, reasonable altorneys’ fees, arising out of o¢ relating to this Agrecment directly or
indircetly arising from death, personal injury, property damage, o other claiins asseried against the Sinle, ils
officers, or employees cansed by the acts or omissions of negligence, reckless or willful miscoiduet, or fraud
by (he Ccinlrac(or, its employees, ngents, or subcontiactors, The State shall not be liable for any costs incurred
by Ue Contractor arising under this paragraph.

8.2 Notwithstanding the foregoing, nothing hercin conaived shall be degmed to coustitute o waiver of
{he sovercign immunity of the State. This covenant shall survive {he terminalion of this agreemont.

9. Choige of Layw and Ferum

9.1 This Agreement ghall Le governed, interpreted and consirued in accordance with the
laws of the State of New Hompshire except where the Federal supremnoy clause requires ofhierwise. ©
The wording used in this Agreement is the wording chosen by 1he parties lo express their mutual
intent, and no rute of construction shall be applied against or in faver of any parly.

, 9.2 Any aclions arising oul of this Agreement, including the breach or alleged breach thereot, may not
be submilted to binding arbitration, but must, instead, be brought and taintained in the Mereimack County-
Superior Courl of New Hampshire which shall have exolusive jurigdiclion thereof.

10. Assigunenis and Sublease ,

The Lessor agrees nol {o assigu, sublet or otherwise (ransfor any interest in (his lense without the
wiitlen consent of ihe Lessee. '

1% Y |
This lease niny be modilied, waived or discharged only by a writted insirument signed by the parties

herelo.,

12. Speginl Proyisios:

The State of New Hampahire shall provide the Lessor with n certifieate of  $2,000,000.00 liability
ingurance coverage annnally by November | of each year.
LIIN WITNESS WHEREOT, the parties hereto have caused the Agrecment lo be exceuted on the date and year

shave wrillen.

LESSEL'

State of New Hampshire
Dopariment of Natural and Cullural Resources

1/10/2025

Serah L. Stownri : Date
- Conunissipner (signature)

1/15/25

Dale




Certificate of Authority #5 (Sole Proprietor)

Sgle Proprietor Certification of Authority

I, ﬁm\/ K&”QY , hereby certify that I am the Sole Proprietor i
" (Name of person anissting) . '
of which is a tradename registered with the Secretary of State
(Name of Business) ’

under RSA 349. [ certify that I am the sole owner of my business and tradename.

I further certify that it is understood that the State of New Hampshire will rely on this
certificate as evidence the person listed above currently occupies the position indicated and they
have full authority to bind the business. This authority shall remain valid for thirty (30) days
from the date of this Certificate of Authority.

7~

DATED: b (37200 ATTEST:

TITLE:

(Title of person aresring)



