
State of New Hampshire
DEPARTMENT OF NATURAL & CULTURAL RESOURCES

DIVISION OF PARKS & RECREATION

BUREAU OF TRAILS

172 Pembroke Road Concord, New Hampshire 03301
Phone: 603-271-3254 Fax; 603-271-3553

TDD Access; Relay NH 1 -800-735-2964
nhtrails.org (^0 m

January 07, 2025

Her Excellency, Governor Kelly A. Ayotte

and the Honorable Council

State House

Concord, New Hampshire 03301

REQUESTED ACTION

Authorize the Department of Natural and Cultural Resources, Division of Parks and Recreation, Bureau of Trails to enter

into Retroactive Trail Use Agreement with Barry J. Kelley (VC#151079), Berlin, New Hampshire in the amount of $4,800
for continued snowmobile access across their land for a 3-year period, effective upon Governor and Executive Council

approval for the period November 1, 2024 through June 30, 2027. 100% Other Funds

Funds are available in the following account for Fiscal Year 2025, and are anticipated to be available in Fiscal Years 2026,

and 2027, upon the continued appropriation of funds in the future operating budget with the authority to adjust

encumbrances between fiscal years with the price limitation through the Budget Office, if needed and justified.

03-035-035-351510-35620000, Trails Acquisition

022-500248 - Rents-Leases Other than State

FY 2025

$1,600
FY 2026

$1,600
FY 2027

$1,600

Total $4,800

EXPLANATION

This agreement is Retroactive because ongoing communications with the landowner regarding appropriate supporting

documentation took longer than anticipated. The Bureau of Trails (Bureau) has worked with the Barry J. Kelley for several
years to secure continued access for snowmobile use over and across their land in the Dummer and West Milan, NH.

During the negotiation period, trail access was permitted to the public.

The Attorney General's Office has reviewed and approved this agreement as to form, substance, and execution.

Respectfully submitted. Concurred,

Brian J.

Directc

Sarah L. Stewart

Commissioner



Dc]iar(men( orNnliirel oiid CuiUirnl Resources

Division ofPorks nttU Rccrcnilon

Buitnii ufTrnils

TlMlLUSEAGRlIliMliNT

THIS AGREHMliNT rnnde ns of liic dsv 2024 puniuaiil to aulhorily coiUniiKil tmdej
Hew Hflinpsliire RSA 215-A (Supp.) and by and betwedi Ban-v J. Kctlev. 220 Chuich Street. Bai tln. New
j-lmnpshh-e. 03S70. i»a successors nod assigns, (liereiitaner "Lessor")and t))C State ofNewHampsliirc, by its
Comniisaloner. Dcparlmenl of Natural and CuKuml Resources, through (he Su^tervisor of (Im Trails Durcau
(hereinarici' "Lessee").

I. leiiiL

Tlie term of Ibis Agreeineut will be for (liree (3) yenra nnd stiall commeirce on the dole of approval of
tJic Oovcnibr and Executive Council.

Ill consideration of the rental and uuvenniits lieiein contoiiicd, tlie Lessor hereby leases nnd rents to the
Lessee the right to coiislnwt and mninlain a public trail for use of Snowmobiles over and across properly of
the Lessor described as follows:

Lot #284 in 12ummcr, New Hamiwhire. (5 miles of trails) and all lands owned by (he Lessor in (he Town
of West Milan, New Hampshire on Prirnniy Trail 109.

3. Pavinent:

The Lessee shall pay a fee of $4800.00 for the publiciuc of the trail. A payment shall be made in
three (3) annual installments of $1600.00 (for each of 2024-2025,2025-2026,2026-2027) on or Iwforc
November I of each year.

Notwithstanding anything to the contrary oontnined herein. It is understood and agreed that all
pflymcnts of all sums by the Lessee hcrcimder arc contingent uiwn availability and continued approprintion of
stale funds, and If for any reason whatsoever, such (Unds sImII be Icnninalcd or reduced or otheruisc become
unavaiiable, the Lessee I'nay tcnninale this lease in whole or In part Immediately. However, upon lease
termination under this provision, the Lessee will be obligated to close tlie Trail to public access imincdialely,
and complete close-out of the Trail in a timely manner, to leave the Trail in a secure nnd stable condition
consistent with Best Management Practices.

4.1 The Lessor hereby permils the Lessee to cut and remove trees, bmsh and other obslncica from llic
trail to a width of 12 feet afler oonsnllolion with Lessor's agent. AH lioxardous trees, brush leaning into tlic
trail may be cut. Tlie Lessee agrees to pay standard compensation for clearing.

4.2 The Lessor hereby permits the Lessee to install gates nnd conslruof passwnys through fences and
stone walls.' Tlie Lessee agrees to construct gates and replace fences and not to open said gates and fences
before November I si of each year and slinll replace all fences and close all gales on or before April 30
following.

4.3 The Lessor agrees to allow the Lessee to cut and remove standing trees lor bndge coiistruclion
where iioed^. The Lessee to pay for said limber at the cuircnl rales jwr standard board feel,

4.4 The Lessor ogrees not to obstruct this trail between November I and April 30 of cacli year. Minor
relocations may be made by mutual ngrecmcnt, and a icasonablc cfTort will be made to acconimodntc Hie
Lessor in this regard.

5.1 The Lessee shall maintain tlw trail in good and usable condition and shall be responsible for
placing and maiiitaiiiing necessary signs.

5.2 Tlie Lessee agrees regularly to patrol the entire trail during tlic term of tills Lease, nnd to pick up
mid dispose laf all Irasli and debris resulting from the use of the (rail.

6. Termination
6.1 In the cvciil Hint the Lessee shall fail to perform any of its obligntlons Iicreunder in n timely or

satisfactory inanncr. the Lessor may serve upon Hk Lessee written notice specifying the nature of the default or
breach If upon the expiration of fiBcen (15) days from giving of such notice, the dcftiult shall not have been
remedied, the Lessor may terminate the lease in whole or in port upon two (2) days', notice of such Icrminnlioii,
and upon'the expiration of such two (2) days, the lease slioll tcrmiuale.

6.2 If at any time during the Icmi of this Lease, Hie Lessor or Lessee chooses to terminate the Lease,
then Uiat par^ sliall noliiy Uie other party of said termination in writing at least 90-day8 prior to Hie effeclivc
datcoftcniiination. , . „ , ,

6.3 Upon termination of this Lease for any reawii, Lessee agrees to return Hie Property in a secure and
stable condition consistent wlh Best Management Practices.

6.4 iUpon termination of this Lease Agreement for any reason, Lessor shall provide wntlcii
Hcknoxxledgliient that the Properly has been property relumed to Lessor in a secure nnd stable condition



coiisisleiil will) Best MBiuigcmenl PiAcIiccs And in ncuordance will) (Ik AgrooiiKnl.

7.1II is expressly iiiiderslood (luil (he pnrlics inleiid Ihis convcynnce to be subject to (lie liinilnlioiis uf
liAbiiity provisions set forth in New Hnmpshire R5A 212:34 (Supp.)t USA 215-A;34, nnd USA 508:14.

7.2 Lesseeslinll linvenoiinbilily forniiy clniins,dainQgcs, dcniniidsjiidgnicnls,fineslinbilitics,
losses end oilier expenses, iiKluding AlloiiKys' fees nrising out of or relflling lo this Agreement directly or
Indircclly arising from deoth, personal injury, properly damage or other claims Rrising after the completion of
closing olil the properly in accordance with provisions 6.3 nnd 6.4.

8. IiKlemiiification

8.1 The Contractor shall indemnify, defend, and liold harmless (he Slate, its ofticers, and employees
from nmllngainsl ail actions, claims, damages, demands, judgments, Hiks, liabilities, losses, and other expenses,
including, witliont limitation, reasonable altorneys' fees, arising out of or relating to this Agiecmenl directly or
indirectly nrising from death, personal iiynry, property damage, or other claims assoricd against the State, its
ofttccrs, or employees caused by the acts or omissions of negligeiKe, reckless or willful misconduct, or fraud
by the Contractor, its employees, agents, or sulKontractors. The Stale shall not Ik liable for any costs inclined
by (he Contractor nrising under this paragraph.

8.2 Notwithstanding the foregoing, nothing herein oonlained sliall be deemed to oonsHlute n waiver of
the sovereign immunity of the State. This covenant shall survive Ihe tcnninnlion of this agreement.

9. Choice of 1 aw and Forum
9.1 This Agreement sliall be goveriKd, interpreted and conslmed in accordance with (Ik

lovw of the Stale of New Hampshire except where (he Federal supremacy clause requires olherwise.
TIk wording used in this Agreement is (he wordhig chosen by the parties to express their mutual
intent, and no rule of construction shall be applied against or in favor of any party.

9.2 Any actions arising out of this Agreciuent, including (he breach or alleged breach thereof, may not
be submiltcd lo binding arbitration, but must, instead, be liroughl and iiiaintHincd in the Mcrrimnck Comity
Superior Court ofNew Hampshire which shall have exclusive jiinsdiclion thereof.

10. Sublease
The Lessor agrees not to assign, sublet or otherwise transfer any interest in this lease without the

written consent olThe Lessee.

11. AmendiiKiil: ■ ^
This lease may be modillcd, waived or discharged only by a written instrument signed by 'he pai ties

hereto.. ,

The Stale of New Hampshire shall provide the Lessor with n certificate of $2,000,000.00 liability
inBuraiKecoverege annually by November 1 of each year.
UIN WITNESS WHEREOF, the parties hereto Iiavc caused the Agiccincnt to be executed on the date and year
above wTittcn.

LESSiOR

C'I3

Daterize

Kellei lalu(8«arry

lessee!

State of New Hampshire
Department ofNnlural nnd Cultural Resources

1/10/2025

Sarah L. Stewart

Commissioner (signature)

Date

1/15/25

Sr. Asst. AtloriKy General Date



Certificate of Authority #5 (Sole Proprietor)

Sole Proprietor Certification of Authority

I. UUi , hereby certify that I am the Sole Proprietor
ofp4rton atttsting}

of which is a tradename registered with the Secretary of State
(Nune of Busineu)

under RSA 349.1 certify that I am the sole owner of my business and tradename.

I further certify that it is understood that the State of New Hampshire will rely on this

certificate as evidence the person listed above currently occupies the position indicated and they

have full authority to bind the business. This authority shall remain valid for thirty (30) days

from the date of this Certificate of Authority.

r

DATED: ATTEST:

^ignanire o/pcrj^ caj/atngl

TITLE:
(Dil* perscn cmsrl/^


