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STATE OF NEW HAMPSHIRE

DEPARTMENT OF HEALTH AND HUMAN SERVICES

DIVISION OF PUBLIC HEAL TH SERVICES

29 HAZEN DRIVE, CONCORD, NH 03301
603-271-4501 1-800-852-3345 Ext. 4501

Fax: 603-271-4827 TDD Access: 1-800-735-2964

www.dhhs.nh.gov

September 4, 2024

His Excellency, Governor Christopher T. Sununu
and the Honorable Council

State House

Concord, New Hampshire 03301
REQUESTED ACTION

Authorize the Department of Health and Human Services, Division of Public Health
Services, to amend an existing contract with Abbott Laboratories, Inc. (VC 268653), Columbus,
OH, to receive rebates on select formulas purchased with food instruments issued by the Special
Supplemental Nutrition Program for Women, Infants and Children, at no cost to the Department,
by exercising a contract renewal option, with an increase to projected rebate revenue of
$5,852,414 from $8,778,621 to $14,631,035 and extending the completion date from September
30, 2024 to September 30, 2026, effective October 1, 2024, upon Governor and Council approval.
100% Other Revenue received from Abbott Laboratories, Inc.

The original contract was approved by Governor and Council on June 30, 2021, item #50.

Funds received to support this request will be deposited into the following account for
State Fiscal Years 2025 and 2026.

05-95-90-902010-22070000 HEALTH AND SOCIAL SERVICES, DEPT OF HEALTH AND
HUMAN SVS, HHS: DIVISION OF PUBLIC HEALTH, BUREAU OF FAMILY HEALTH AND
NUTRITION, WIC FOOD REBATES

State

Fiscal

Year

Class /

Account
Class Title

Job

Number

Current

Projected
Revenue

Increased

(Decreased)
Amount

Revised

Projected
Revenue

2022 005-402823
Private and

Local Funds
90006011

$2,926,207 $0 $2,926,207

2023 005-402823
Private and

Local Funds
90006011

$2,926,207 $0 $2,926,207

2024 005-402823
Private and

Local Funds
90006011

$2,926,207 $0 $2,926,207

2025 005-402823
Private and

Local Funds
90006011

$0 $2,926,207 $2,926,207

2026 005-402823
Private and

Local Funds
90006011

$0 $2,926,207 $2,926,207

The Department of Health and Human Services' Mission is to join communities and families
in providing opportunities for citizens to achieve health and independence.



His Excellency, Governor Christopher T. Sununu
and the Honorable Council
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Projected $8,778,621 $5,852,414 $14,631,035
Revenue

EXPLANATION

The purpose of this request Is to extend the infant formula contract with Abbott
Laboratories as part of the New England and Tribal Organizations, which includes Connecticut,
Maine, Massachusetts, Rhode Island, Vermont, and the Cherokee Nation to support the Special
Supplemental Nutrition Program for Women, Infants and Children (WIC) through rebate revenue.
The WIC Program provides supplemental nutritious food, nutrition education and referral services
to pregnant women, new mothers, infants and preschool children who are at risk due to nutrition
related medical conditions or poor diets. The WIC Infant Formula Rebate Program complies with
federal rule 7 CFR 246.16(a) and controls the cost of infant formula in order to increase the
number of women. Infants and children served by the NH WIC Program.

The Contractor provides rebates on select infant formulas purchased through the WIC
program. This agreement allows the Department to receive revenue from the Contractor through
rebates on all standard milk and soy infant formula. The Contractor reimburses the Department a
percentage of the wholesale price as determined through the original competitive bid process.

Approximately 17,172 unique participants will be served by the NH WIC Program each
Federal Fiscal Year through September 30, 2026.

As referenced in Exhibit A of the contract; the parties have the option to extend the
agreement for up to two (2) additional years, contingent upon satisfactory delivery of services,
available funding, agreement of the parties, and Governor and Council approval. The Departmeni
is exercising its option to renew services for two (2) years of the two (2) years available.

Should the Governor and Council not authorize this request, the Department would be out
of compliance with federal regulations for the WIC program and rebate revenue would not be
available to offset expenditures for the program's infant formula purchased by WIC participants.

Area served: Statewide.

Source of Other Funds: 100% Other Revenue received from Abbott Laboratories, Inc.

RespectfuUyLiSLilEntiitted, '

Lori A. Weaver

Commissioner

The Deparinienl of Health and Human Services' Mission is to Join communities and families
in providing opportunities for cUuens to achieve health and independence.
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NEATO INFANT FORMULA REBATE AGREEMENT
AMENDMENT & MODIFICATION

To the Agreement ("Agreement") made the 1st day of October. 2021, and amended the 1st day of May.
2024 by and between the Cherokee Nation, Connecticut. Maine. Massachusetts. New Hampshire!
Rhode Island, and Vermont {hereinafter NEATO} and Abbott Laboratories Inc. (hereinafter
MANUFACTURER};

WHEREAS, NEATO Implemented a WIC Infant Formula Rebate System Intended to decrease the cost
of infant formula and improve program operations and services through increased participation in the
Special Supplemental Nutrition Program for Women. Infants, and Children {hereinafter WIC};

WHEREAS, the MANUFACTURER agreed to provide to NEATO a rebate on infant formula
manufactured by the MANUFACTURER and issued to WIC participants;

WHEREAS, pursuant to section 12(a) of the Agreement, all amendments must be In writing;

WHEREAS. NEATO wishes to exercise their option to extend the Agreement In accordance with
section 8(b): and

NOW. THEREFORE, for and In consideration of mutual promises and covenants herein set forth, the
parties agree to amend the original contract as follows:

1- Amendment and Modification of Agreement: Extension of Term

This Agreement shall be extended for two (2) years. Section 8(a) of the Agreement is hereby
modified to reflect the change in the Agreement's term end date from September 30. 2024 .to
September 30, 2026. under the same terms, conditions, and rebate structure.

2. Effective Date of Amendment

This amendment shall be effective on October 1, 2024 and shall remain In effect until
September 30. 2026.

3. Continuance of Agreement

Except as. specifically arnended herein, all other terms, conditions, and provisions of the
Agreement shall remain in full force and effect.

4. Execution and Counterparts.

Section 24 of Agreement, titled "Execution of the'Agreement in Parts," shall be deleted and
replaced by the following:

24. Counterparts. This Agreement, and any amendment, may be executed in counterparts, each
of which shall be deemed an original, but all of which together shall be deemed to be one and
the same agreement. For the purposes of execution, a signed copy. Including a PDF scan of an
electronic or wet signature, of this Agreement delivered by e-mail or US Mail to the
Massachusetts contact listed below and shall be deemed to have the same legal effect as
delivery of an original signed copy of.this Agreement.

NEATO Infant Formula Rebate Agreement with Abbott Laboratories, Inc
Amendment and Modification, May 2024

Page 1 of 10
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Beth Wilson-Lampro
Massachusetts WIC Program
Department of Public Health
250 Washington St. 6'^ fl.
Boston, MA 02108
Email: Beth.Wilson@mass.QOv

IN WITNESS WHEREOF, the parties have caused this AGREEMENT to be duly executed
intending to be bound thereby (signature pages follow with a single party on each respective
page):

[The remainder of this page is intentionally left blank]

NEATO Infant Formula Rebate Agreement with Abbott Lat)oratories, Inc
Amendment and ModiTtcation, May 2024

Page 2 of 10
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CHEROKEE NATION BY: Cherokee Nation

Chuck Hoskin Jr, Principal Chief

(The remainder of this page is intentionally left blank)

NEATO Infant Formula Rebate Agreement with Abbot! Laboratories. Inc
Amendment and Modification, May 2024
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CONNECTICUT BY: Connecticut Department of Public Health

Michelle 0. Schott, Chief of Operations and Support Services

[The remainder of this page Is Intentionally left blank)

NEATO Infant Formula Rebate Agreement with Abbott Laboratories. Inc
Amendment and Modification, May 2024

Page 4 of 10
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MAINE BY: Maine Department of Health and Human Services

Benjamin Mann, Deputy Commissioner of Finance

[The remainder of this page is intentionally left blank)

NBA TO Infant Formula Rebeta Agreement with Abt>ot1 Laboratories, Inc
Amendment and Modification, May 2024
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MASSACHUSETTS BY: Massachusetts Department of Public Health

Eileen Sullivan, Chief Operating Officer
V

(The remainder of this page Is intentionally left blank]

NEATO Infant Formula Rebate Agreement with Abbott Laboratories, Inc
Amendment and Modiricalipn, May 2024

Page Oof 10
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RHODE ISLAND BY: Rhode Island Department of Health

/

Utpala Bandy MD, MPH, Interim Director of Health

[The remainder of this page is intentionally left blank]

NEATO infant Formula Rebate Agreement with Abbott Laboratories. Inc
Amendment and Modification. May 2024
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Docusign Envelope ID: 6B460210-9042-4EF8-AB53-43E489846B57

VERMONT BY: Vermont Department of Buildings and General
Services

Jennifer Fitch, Commissioner

fThe remainder of this page Is intentionally left blank]

NEATO Infant Formula Rebate Agreement with Abbop Laboratories. Inc
Amendment and Modification, May 2024

Page 6 of 10
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NEW HAMPSHIRE BY: New Hampshire Department of Health & Human
Services

DocoSifltud by:

j XiktA
linrfWa^'If^eWm Director, New Hampshire Division of Public
Health Services

Approved as to form, execution and substance:

OFFICE OF THE ATTORNEY GENERAL

DoeuSigntd by:

*  TuflTjMiMNyiiiiiao..—:—-
Assistant Attorney General

Date:

I hereby certify that the foregoing contract was approved by the Governor and Council of the State of

New Hampshire at the Meeting on: .

OFFICE OF THE SECRETARY OF STATE

By:

Title:

NEATO Infant Formula Rebate Agreement with Abbott Laboratories, Inc
Amendment and Modirication, May 2024

Page 9 of 10
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MANUFACTURER BY; Abbott Laboratories Inc

Kori Stenzel, Manager, WIC5fJ^actsVAbbott Nutrition

STATE OF /) h i D

COUNTY OF ■ ?^'rant.\\n

The foregoing instrument was acknowledged before me this ^ day of
by Cjx^nerin^ Lorcn-^

. 2024

CATHERINE LORENTZ
Notary Public, 8titt of Ohio

Commluion ff; 20244tE47Me2

My Commltilon Explrn 0242-2029

Notary Public/Justice^f the Peace
My Commission Expires:

NEATO Infant Formula Rebate Agreement with Abbott Laboratories. Inc
Amendment and ModiOcatlon, May 2024

Page 10 of 10
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State of New Hampshire

Department of State

CERTIFICATE

1, David M. Scanlan. Secretarj'of Stale of the Slate ofNew Hampshire, do hereby cenify that ABBOTT LABORATORIES INC is

a Delaware Profit Corporation registered to transact business in New Hampshire on April I L 2016. 1 further certify that all fees

and documents required by the Secretary of State's office have been received and is in good standing as far as this office is

concerned.

Business ID: 741958

Certificate Number: 0006751720

u.

O

%

IN TESTIMONY WHEREOF,

I hereto set my hand and cause to be affixed

the Seal of the State of New Hampshire,

this 14th day of August A.D. 2024.

David M. Scanlan

Sccretaiy- of State
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CERTIFICATE

I, Jessica H. Paik, do hereby certify (hat I am a duly elected and qualified Assistant Secretary of Abbott Laboratories
Inc. and acting as such; that Abbott Laboratories Inc. is a corporation duly organized and validly existing under the laws of
the State of Delaware with its principal office at 100 Abbott Park Road, Abbott Park, Lake County. Illinois; that I am a
keeper of its books and records and its corporate seal; that the following resolution is a true, complete and correct copy of an
action taken by written consent of its sole Director on June 25, 2007; that such resolution Is still in force; and that the
following persons have been duly appointed to the offices set forth aRer their names and are present incumbents of such
offices:

RESOLVED: That any one of the Chairman of the-Board and Chief Executive Officer; any President and Chief
Operating Officer: the Chief Financial OflTicer; any Executive Vice President; any Group Vice President; any Senior Vice
President; any Vice President; thenSecretary; the Controller; the Treasurer; any Assistant Treasurer; any Divisional Vice
President; any Divisional Director, any Director, any Business Unit Controller; any Manager or any Administratorpf any one
of Contracts, Pricing, Marketing, Sales or Commercial Operations; or any Divisional Government Sales Manager of this
Corporation, be. and hereby are. authorized (o quote prices and tender bids, and to mter into contracts for the ule of any
pro^cts or services of this Corporation to, and with, any and all customers of this Corporation, including specifically the
United States and any of its offices, agencies or departments, and any state of the United States or political subdivision
thereof, and any of their offices, agencies or departments, having full authority in their discretion as to prices, terms,
conditions, warranties or any other provisions necessarily relating to said bids and contracts.

MICHAELA PARDUBICKA-JENKINS

Vice President, Pediatric Nutrition
US Pediatric Nutrition

Abbott Nutrition, a division of Abbott Laboratories

BRENT AMES

Senior Manager, Commercial Operations
Abbott Nutrition, a division of
Abbott Laboratories Inc.

NATALIA M. HARROD

Divisional Vice President & Controller
Abbott Nutrition, a division of
Abbott Laboratories Inc.

LOR] HONNER

Sr. Director, Commercial Operations
Abbott Nutrition, a division of
Abbott Laboratories Inc

KORl STENZEL

Sr. Manager, WIC Contracts
Abbott Nutrition, a division of
Abbott Laboratories Inc.

RYAN HULSE

Senior Manager, Acute Care Contracting
Abbott Nutrition, a division of
Abbott Laboratories Inc.

MINDI MYSER

Divisional Vice President, Mariceting
Abbott Nutrition, a division of
Abbott Laboratories Inc.

MANDY PRIME

Senior Manager, Distributor Relations/Operations
Abbott Nutrition, a division of
Abbott Laboratories Inc.

JASON M. SMITH

Divisional Vice President Consumer Sales
Abbott Nutrition, a division of
Abbott Laboratories Inc.

11.
IN'WITNESS WHEREOF, I have affixed my name as Assistant Secretary of Abbott Laboratories Inc. as of this

day of August, 2024.

Jcssicj H. Paik, Assistant Secretary

02O735OO7V1
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ACORCf r*CDTicir»ATc t DATE (MM/DO/YYVY)

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES

CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. '

additional insured, the pDllcy{tes} must have ADDITIONAL INSURED provlsiorts or be endorsed
f SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsemont(s)

PRODUCER Locklon Companies

Three City Place Drive. Suite 900
St. Louis MO 63141-7081

(314)432-0500
midwcstcci1iricatcs@locktoii,cotn

CONTACT •"
NAME;

PHONE FAX
(A/C. No. Extl: lA/C. NnV
E-MAIL
AOORFSS-

tNSURERtSI AFFORDING COVERAGE NAicir

INSURER A Old RcDublic liLSurancc Conipnnv 24147
INSURED AUU .. t u

)4318S3 Abbott Laboratories, inc.1  , QQ

Abbott Park IL 60064

INSURER B

INSURERC

INSURER 0

INSURER E

INSURER F

tNSR
JJR

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS

CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CI^IMS TO ALL THE TERMS,

AOD
TYPE OF INSURANCE

X COMMERCIAL GENERAL LIABILITY

X I CLAIMS-MADE □ OCCUR
RclioPalc: l/l/H

GEN'L AGGREGATE LIMIT APPLIES PERi

POLICY □ . [Zl LOG
OTHER:

X

AUTOMOBILE LIABIUTY

ANY AUTO

OWNED
AUTOS ONLY
HIRED
AUTOS ONLY

UMBRELLA LIAB

EXCESS LIAB

DEO

SCHEDULED
AUTOS
NON-OWNED
AUTOS ONLY

L
JHSC

OCCUR

CLAIMS-MADE

RETENTIONS
WORKERS COMPENSATION
AND EMPLOYERS' UABILITY „ .
ANY PROPRlETOR/PARTNER/EXECimve
OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)
llyas, describe under
DESCRIPTION OF OPERATIONS below

T / N

s

SUBR
POLICY NUMBER

M\VZZ.1]59I3 24

MWTB 314334 24

NOTAPIM.ICABLE

MWC 314333 24

POLICY EFF
(MM/DD^YYl

1/1/2024

1/1/2024

POLICY EXP
IMM/DD/YYYYI

1/1/2025

1/1/2024

1/1/2025

LIMITS

EACH OCCURRENCE
"DAMAGE TO" RENTED"""
PREMISES lEa ooajnencel

MED EXP (Any one person)

PERSONAL & ADV INJURY

i KOOO.OOO
$ 100,000
s 5.000

GENERAL AGGREGATE

PRODUCTS - COMP/OP AGG

COMBINED &IN<^L^ LIMIT
(Ea acddenit

1/1/2025

BODILY INJURY (Per perion)

BODILY INJURY (Per accident)
PROPERTY DAMAGE
(Per eccldenll

EACH OCCURRENCE

AGGREGATE

X PER
STATUTE

OTH
ER

E,L EACH ACCIDENT

E,L, DISEASE • EA EMPLOYEE

E.L, DISEASE • POLICY LIMIT

s 1.000.000
s 2.000.000

s 2.000.000

.000.000
»xxxxxxx
ixxxxxxx
S xxxxxxx
$ xxxxxxx

$ xxxxxxx

$ xxxxxxx
> xxxxxxx

i  1.000.000
i  1.000.000
% 1.000.000

iJ^CRIPTION OF OPERATIONS / LOCATIONS I VEHICLES (ACORO 101. Additional Remark* Schedule, may be attacbod 11 more apace i* required] ^
or c ) SUPCRSnOKS AM. PREVIOUSLY ISSUED CERTIFICATE.S FOR THIS HOLDER. APPLirAllLETOTHE CARRIERS LISTED AND THE POLICY TERMiS) RFFFRFNCRDRE: 3300 Stclzcr Rd. Columbus. OH. 43129. ♦^cponmcnl of Health and Muman Scn'iccs is included as additional insured if required by written contract with rcsixjct to General Liability per the terms and conditions of the

16010033
DEPARTMENT OF HEALTH AND HUMAN SERVICES
129 PLEASANT STREET
CONCORD NH 03301-38.57

1

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED RPPPPSPntatiw—

© 1988-iinb'7^CORD CORPORATION. All rights reserved.ACORO 25 (2016/03) The ACORD name and logo are registered marks of ACORD
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52)

Lorl A. Shibinette

Commissioner

Palricia M. Tillcy
- Director

STATE OF NEW HAMPSHIRE

DEPARTMENT OF HEALTH AND HUMAN SERVICES

DIVISION OF PVBLIC HEAL TH SER VICES

29 HAZEN DRIVE, CONCORD, NH 03301
603-271-4501 1-800-852-3345 Ext. 4501

Fax: 603-271-4827 TDD Access: 1-800-735-2964

www.dhhs.nh.gov

June 9. 2021

His Excellency, Governor Christopher T. Sununu
and the Honorable Council'

State House

Concord, New Hampshire 03301

REQUESTED ACTION

Authorize the Department of Health and Human Services, Division of Public Health
Services, to enter into a contract with Abbott Laboratories, Inc. (VC 268653), Columbus, OH, at
no cost to the Department, to receive rebates on select formulas purchased with food instruments
issued by the Special Supplemental Nutrition Program for Women. Infants and Children with a
rebate revenue of $8,778,621 with the option to renew for up to two (2) additional years, effective
upon Governor and Council approval or October 1, 2021. whichever is later, through September
30, 2024. 100% Other Revenue received from Abbott Laboratories, Inc.

Funds received to support this request will be deposited into the following account for
State Fiscal Years 2022, 2023 and 2024.

05-95-90-902010-22070000 HEALTH AND SOCIAL SERVICES, DEPT OF HEALTH AND
HUMAN SVS, HHS: DIVISION OF PUBLIC HEALTH, BUREAU OF POPULATION HEALTH
AND COMMUNITY SERVICES, WIC FOOD REBATES

State

Fiscal Year
Title Revenue Code

Projected
Revenue

2022 Private and Local Funds 005-402823 $2,926,207

2023 Private and Local Funds 005-402823 $2,926,207

2024 Private and Local Funds 005-402823 $2,926,207

Total Projected Revenue $8,778,621

EXPLANATION

The purpose of this request is to support the Special Supplemental Nutrition Program for
Women, Infants and Children (WIC) through rebate revenue. The WIC Program provides
supplemental nutritious food, nutrition education and related assessment and referral services to
pregnant women, new mothers, infants and preschool children who are at risk due to nutrition
related medical conditions or poor diets. The WIC Infant Formula Rebate Program complies with
federal rule 7CFR 246.16(a) and controls the cost of infant formula in order to increase the number
of women, infants and children served by the NH WIC Program. Unless medically contraindicated.
the selected manufacturers' products are issued to WIC Program participants.

This agreement will allow the Department to receive revenue from the Contractor through
rebates on all standard milk and soy infant formula. Eligible individuals of the WIC Program
purchase infant formula at participating retailers. The State reimburses the Electronic Benefits

The rh^/Hirliiiciil of llcallh and IIihikiii Serricefi' Mission is to join l onimiiiiilics mid families
III /iroridiiifi opjsniiinilies foe citizens to iicliiere lieidtli (iinl inde.jy.ndence..
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His Excellency, Governor Chrislopher T. Sununu
and the Honorable Council

Page 2 of 2

Transfer (EBT) Contractor, Conduent State & Local Solutions. Inc., through a daily Automated
Clearing House (ACH) draw for food/formula redeemed at authorized NH retailers. The infant

. formula manufacturer, Abbott Laboratories. Inc. will reimburse the State at 132.6% for liquid
concentrate, 114.7% for powder, and 15% of the wholesale price for ready-to-feed formula. This
revenue combined with federal food dollars is used to provide food/formula benefits to eligible
participants enrolled in the NH WIC Program.

Approximately 21,155 unique^ participants will be served by the NH WIC Program each
Federal Fiscal Year through September 30, 2024.

The NH Department of Health and Human Services is a member of the New England and
Tribal Organizations (NEATO) Consortium, which also includes the States of Connecticut, Maine,
the Commonwealth of Massachusetts, Rhode Island and Vermont, as well as the Cherokee
Nation. The Commonwealth of Massachusetts acted as the lead State for the NEATO
Consortium.

NEATO selected the Vendor through a competitive bid process. NEATO published a
competitive Invitation to Bid (ITB) on the Commonwealth of Massachusetts' official procurement
website, COMMBUYS, from January 20. 2021 to March 17, 2021 and emailed notification of the
ITB posting to all three (3) Food and Drug Administration qualified infant formula manufacturers.
In addition, the Department published the link to the NEATO ITB posting and any subsequent ITB
documents and addendums on the Department's procurement website.

Four (4) bids were received. A public bid opening was conducted on March 17, 2021,
2:00 PM ET, In Massachusetts, by the lead State. The bids were reviewed and evaluated by a
team of individuals with program specific knowledge and/or experience. Under federal regulation,
the infant formula rebate evaluation criterion Is a ranking by the lowest total net costs, which is
the wholesale price minus the rebate amount. The lowest monthly wholesale cost for all formulas
was determined for each bidder. Abbott Laboratories, inc. was the single lowest bidder and
received a passing score on all technical requirements.

As referenced in Exhibit A, Revisions to Standard Contract Provisions, Section 1.
Revisions to Form P-37 General Provisions, Subsection 1.3 of the contract; the parties have the
option to extend the agreement for up to two (2) additional years, contingent upon satisfactory
delivery of services, available funding, agreement of the parties, and Governor and Council
approval.

Should the Governor and Council not authorize this request, the Department will'be out of
compliance with the U.S. Department of Agriculture's federal regulations requiring State Special
Supplemental Nutrition Programs for Women. Infants and Children to contract with an infant
formula company for rebates on infant formulas. In addition, the rebate revenue will not be
available to offset expenditures for food/formula purchased by WIC Program participants.

Area served: Statewide

Source of Funds: 100% Other Revenue received from Abbott Laboratories, Inc.

^  Respectfully submitted,

Lori A. Shiblnette

Commissioner
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FORM NUMBER P-37(veraioo 12/11/2019)

Subject:_WIC Retail Infant Formula Rebate (RFB-2022-DPHS-0I-PORMU-0I)
(New England and Tribal Organizations (NEATO) Invitation To Bid WNC0126: WIC Retail Infant Formula
Rebate Agreement)

Notice: This agreement and all of its attachments shall become public upon submission to Governor and
Executive Council for approval. Any information that is private, confidential or proprietary must
be clearly identified to the agency and agreed to in writing prior to signing the contract.

AGR£EMENT
The Stale of New Hampshire and the Contractor hereby mutually agree as follows:'

CEiNERAL PROVISIO.NS

1. IDENTTFICATTON.

1.1 State Agency Nome

New Hampshire Department of Health and Human Services

1.2 State Agency Address

129 Pleasant Street

Concord, Nil 03301-3857

1.3 Contractor Name

Abbott Laboratories Inc.

1.4 Contractor Address

3300 Stcl7xr Road, Dept. 106711, RP2-2
Coluinbus, OH 43219

1.5 Contractor Phone

Number

(614) 624-5816

1.6 Account Number

05-95-90-902010-2207

1.7 Completion Date

ScpleniberSO, 2024

1.8 Price Limitation

N/A - REBATE

1.9 Contracting Officer for State Agency

Nathan D. While, Director

1.10 State Agency Telephone Number

(603) 271-9631

1.11 Contractor Signature 1.12 Name and Title of Contractor Signatory

Kori Stenzel, Senior Manager, WIC Contracts

1.13 Stale Agency Signature

Date; 6/9/2021

1.14 Name and Title of Slate Agency Signatory

Patricia Tilley, Interim Director - DPHS

1.15 Approval by the N.H. Dc^wiAncnt of Administration, Division of Personnel///"o/Yj/Zcai/e)

fiy- Director, On:

1.16 Approval by the Attorney General (Form, Substance and Execution) Of applicable)

By; On:

*11/ • •1.17 ApprovU-t^Hh?'€6«ftfer'€r)d'Ej?itffevitivc CoimcU f//"o/Y;//ca6/c) 06/11/21

G&C Item number; C&C Meeting Date;

Page I of 4 Contractor Initials

DateG(T>-it.(

NEATO AGREEMEirrAPPENDICESB THROUGH H. PAGE 62



DocusigVi Envelope ID: 6B460210-9042-4EF8-AB53-43E489846B57

2. SEkVJCES *10 BE PERJ-ORMED. The State of New

Hampshire, acting through the agency identified in block 1.1
("State"), engages contractor idcniincd in block 1.3
("Contractor") to perform, and the Contractor shall perform, the
work or sale of goods, or both, identified and more particularly
described in the attached EXHIBIT B which is incorporated
herein by reference ("Services").

3. EFFECI IVE DATE/COMl'LEHON OF SERVICES.

3.1 Notwithstanding any provision of this Agreement to the
contrary, and subject to the approval of the Governor and
Executive Council of the Stale of New Hampshire, if applicable,
this Agreement, and all obligations of the parlies hcreimdcr, shall
become effective on the dale the Governor and Executive

Council approve this Agreement as indicated in block 1.17,
unless no such approval is required, in which case the Agreement
shall become effective on the date the Agreement is signed by
the Stale Agency as shown in block 1.13 ("EITectivc Date"),
3.2 If the Contractor commences the Services prior to the
Effective Dale, all Services performed by the Contractor prior to
(he Effective Date .shall be performed at the sole risk of the
Contractor, and in the event thai this .Agreement docs not become
erfecllve. the State shall have no liability to the Contractor,
including without limitation, any obligation to pay the
Contractor for any cosl-s incurred or Service.-, pcrfumicd.
Contractor must complete all Services by the Completion Date
specified in block 1.7.

4. CONDITIONAL NATURE OK ACREEMEN J.

Not\\ithstanding any provision of fhi.s Agreement to the
contrary, all obligations of the Slate hcreundcr, including,
without Umitation, the contihu.incc of payments hcrcundcr. arc
contingent upon the availability and continued appropriation of
funds afTcclcd by any state or federal legislative or executive
action that reduces, eliminates or otherwise modifies the
appropriation or availability of funding for this Agreement and
the Scope for Services prowdcd in EXHIBIT B, in \^olc or m
part, in no event shall the Stale be liable for any payments
hcrcundcr in excess of such available appropriated ftind,s, In the
event of a reduction or termination of appropriated funds, the
Stale shall have the right to withhold payment until such funds
become available, if ever, and shall have the right to reduce or
terminate the Services under this Agreement immediately upon
giving the Contractor notice of such reduction or termination.
The State shall not be required to transfer funds from any other
account or source to the Account identified in block 1.6 in the

event funds in that Account are reduced or unavailable.

5. CONTRACT PRICE/PRICE LIMITATION/
PAYMENT.

5.1 The contract price, method of payment, and terms of paN-mcnt
arc identified and more particularly described in EXIUBn" C
which is incorpuratcd herein by reference.
5.2 The payment by the State of the contract price shall be the
only and the complete reimbursement to the Contractor for ail
expenses, of whatever nature incurred by the Contractor in the
performance hereof, and shall be the only and the complete

compensation to the Contractor for the Services. The State shall
have no liability to the Contractor other than the contract price.
5.3 The Slate reserves the right to offset from any amounts
othcnvisc payable to the Contractor under this Agreement those
liquidated amounts required or permitted by N.H. RSA 80;7
through KSA 80:7tC or any other provision of law.
5.4 Notwithstanding any provision in this Agreement to the
contrary, and notwithstanding unexpected circumstances, in no
event shall the total of all payments airthorizcd, or actually made
hcrcundcr, exceed the Price Limitaiion set forth in block 1.8.

6. COMPLIANCE BY CONTR.ACJ OR WTl H LAWS

AND REGULATIONS/ EQUAL EMPLOYMENT
OPFOKTUNITV.

6.1 In connection with the performance of the Scrvicc.s, the
Contractor shall comply with all applicable statutes, laws,
regulations., and orders of federal, stale, county or municipal
authorities which impose any obligation or duty upon the

y Contractor, including, but not limited to, civil rights and equal
employment opportunity laws. In addition, if this Agreement is
funded in any pan by monies of the United Stales, the Contractor
shall comply with all federal executive orders, rules, regulations
and statutes, and with any rules, regulations and guidelines as the
State or the United States is.suc to implement these regulations.
The Contractor shall also comply with all applicable intellectual
properly laws,
6.2 During the term of this Agreement, the Contractor shall not
discriminate against cmployec.s or applicants for cmplojTnent
because of race, color, religion, creed, ogc, sex. handicap, sexual
orientation, Or national origin and will take affirmative action to
prevent such discrimination.
6.3. The Contractor agrees to permit the State or United States
access to any ofthc Contractor's books, records and accounts for
t)>e purpose of ascertaining compliance with all rules, regulations
and orders, and the covenants, terms and conditions of this

Agreement.

7. PERSONNEL.

7.1 The Contractor shall at its own expense provide all personnel
necessary to perform the Services. The Contractor warrants that
all personnel engaged in the Services .shall be qualified to
perform the Services, and shall be properly licensed and

, otherwise authorir.cd to do so under all applicable laws.
7.2 Unless otherwise authorized in writing, during the term of
this Agreement, and for a period of six (6) months nflcr the
Completion Date in block 1.7, the Contractor shall not hire, and
shall not permit any subcontractor or other person, firm or
corporation with whom if is engaged in a combined effort to
perform the Services to hire, any person who is a State employee
or olficial, who is materially involved in the procurement,
udministratiun or perfonnancc of this Agreement. This
provision shall survive termination of this Agreement.
7.3 The Contracting Officer specified in block 1.9, or his or her
successor, shall be the State's representative. In the event of any
dispute concerning the interpretation of this Agreement, the
Contracting Officer's decision shall be final for the State.
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8. EVENT OF DEFAULT/IIEMEDIES.

8.1 Any one or more of ihe following DCls or omissions of ihe
Contractor shall constitute an event of ilcfatiH hcrcunclcr ("'Event
of Default");
8.1.1 failure to perform the Services satisfactorily or on
schedule;

8.1.2 failure to submit any report required hcrcundcr; and/or
8.1 ..1 failure to perform any other covenant, term or condition of
this Agreement.
8.2 Upon the occurrence of any Event of Default, the State may
lake any tJne. or more, or all, of the following actions;

8.2.1 give the Contractor a written notice specifying the Hvcnl of
Default and requiring it to be remedied within, in the absence of
a greater or lesser specification of time, thirty (30) days from the
date of the notice; and if the Event of Default is not timely cured,
terminate this Agreement, effective two (2) days afier giving the
Contractor notice of termination;

8.2.2 give the Contractor a written notice specifying the Event of
Default and suspending all payments to be made under this
Agreement and ordering that the portion of the contract price
which would otherwise accrue to the Contractor during the
period from the date of such notice until such time as the State
determines lhat the Contractor has cured the Event of Default
shall never be paid to the Contractor;
8.2.3 give the Contractor a written notice specifying the Event of
Default and set ofi" against any other obligations the Stale may
owe to Ihe Contractor any dninagcs the State suffers by reason of
any Event ofDcfaiilt; and/or ,
8.2.4 give the Contractor a vsrittcn noljcc .specifying the Event of
Default, treat the Agreement as breached, icrrriinalc the
Agreement and piu"sue any of its remedies at law or in equity, or
both.

8.3. No failure by the State to enforce any provisions hereof after
any Event of Default shall be deemed a waiver of its rights with
regard to that Event of Default, or any subsequent Event of
Default. No express failure to enforce any Event of Default shall
be deemed a waiver of Ihe right of the Slate to enforce each and
all of the provisions hereof upon any further or other Event of
Default on the part of thc.Contractor. ' -

9. TERMINATION.

9.1 Notwithstanding paragraph 8, the State may, at its sole
discretion, terminate the Agreement for any reason, in whole or
In part, by thirty (30) days written notice to the Contractor lhat
the Slate is e.vercising its option to terminate the Agreement,
9.2 In the event of an early termination of this Agiecmcnt for
any reason other than the completion of the Services, the
Contractor shall, at the State's discretion, deliver to the
Contracting Officer, not later than fifteen (15) days after the date
of termination, a report ("Termination Report") describing in
detail all Services performed, and the contract price earned, to
and including the date of termination. The form, subject' ni-ittcr,
content, and number of copies of the Termination Report shall
be identical to those of any Final Report described in the attached
EXHIBIT B. In addition, at the State's discretion, the Contractor
shall, within 15 days of notice of early termination, develop and

submit to the State a Transition Plan for services under the

Agreement.

10. DATA/ACCESS/CONFIDENTIALmV

PRESERVATION.

10.1 As used in this Agreement, the word "data" shall mean all
information and things developed or obtained during the
pcrtbmiancc of, or acquired or developed by reason of, this
Agreement, including, but not limited to, all studies, reports,
files, formulae, siir\'cys, maps, charts, sound recordings, video
recordings, pictorial reproductions, drawings, analyses, graphic
representations, computer progrnnts, computer printouts, notes,
letters, memoranda, papers, and documents, all whether
finished or unfinished.

10.2 All data and any property which has been received from
the Stale or purchased with funds provided for that purpose
under this Agreement, shall be the property of the State, and
shall be returned to the State upon demand or upon termination
of this Agreement for any reason.
10.3 Confidcfitialiiy of data shall be governed by N.H. RSA
chapter 91-A or other c.xisting law. Disclosure of data requires
prior written approval ofthe Stale.

11. CONTRA CrOR'S REi^ATION TO THE STATE. Inthe
performance of this Agreement the Contractor is in all respects
an independent contractor, and is neither an agent nor an
employee of the State. Neither the Contracior nor any of its
officers, employees, agents or members shall have authority to
bind the State or receive any benefits, workers' compcnsniion or
other emoluments provided by the State to its employees.

12. ASS10NMENT/DELECATION/SUBCONTRACTS.

12.) 'I he Contractor .shall not assign, or otherwise transfer any
interest in this Agreement without the prior written notice, which
shall be provided to the State at least fifteen (15) days prior to
the assignment, and a written consent of the State. For purposes
of this paragraph, a Change of Control shall constitute
assignment. "Change of Control" mcan.s (a) merger,
consolidation, ora transaction or series of related transactions in

which a third party, together with its aflilialcs, becomes the
direct or indirect owner of fifty percent (50%) or more of the
voting shares or similar equity interests, or combined voting
power of the Contractor, or (b) the sale of all or substantially all
ofthe assets of the Contractor.

12.2 None of the Services shall be subcontracted by the
Contractor without prior written notice and consent of the State.
The Stale is entitled to copies of all subcontracts and assignment
agreements and shall not be bound by any provisions contained
in a subcontract or an assignment agreement to which it is not a
party.

13. INDEMNIFICATION. Unless otherwise exempted by law,
the Contractor shall indemnify and hold harmless the State, iLs
officers and employees, from and against any and all claims,
liabilirics and costs for any personal injiu-y or property damages,
patent or copyright infringement, or other claims asserted against
the State, Its officers or employees, which arise out of (or which
may be claimed to arise out of) the acts or omission of the
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Contractor, or subcontractors, including but not limited to the
negligence, reckless or intentional conduct. The State shall not
be liable for any costs incurred by the Contractor arising under
this paragraph l3.Norssithstandinglhc foregoing, nothing herein
contained shall be deemed to constitute a waiver of the sovereign
immunity of the State, which immunity is hereby reserved to the
Stale. This covenant in paragraph 13 shall survive the
tcnnination of this Agreement.

14. INSURANCE.

14.1 The Contractor shall, at its sole expense, obtain and
continuously maintain in force, and shall require any
subcontractor or assignee to obtain and maintain in force, the
following insurance:
14.1.1 commercial general liability insurance against all claitiis
of bodily injury, death or property damage, in amoiint.« of not
less than SI,000,000 per occurrence and 52,000,000 aggregate
or excess; and

14.1.2 special cause of loss coverage fonn covering all properly
subject to subparagraph 10.2 herein, in an amount not less than
SO'/oofthe whole replacement value of the property.
14.2 The policies described in subparagraph 14.1 herein shall be
on policy forms and cndorsemcrtis approved for use in the State
of New Hampshire by the N.H. Department of Insurance, and
issued by insurers licensed in the State of New Hampshire.
14.3 The Contractor shall furnish to the Contracting OlTiccr
identified in block 1.0. or his or her successor, a certificaic(s) of
insurance for all insurance required under this Agreement.
Contractor shall also furnish to the Contracting Officer identified
in block 1.9, or his or her successor, ccrtificate(s) of insurance
for all rencwal(s) of insurance required under this Agreement no
later than ten (10) days prior to the expiration date of each
insurance policy. The ccrtificatc(s) of insurance and any
renewals thereof shall be attached and are incorporated herein by
reference.

15. WORKERS'CO.MPENSATION.

15.1 By signing this agreement, the Contractor agrees, ccrlific.<5
and warrants that the'Contractor is in compliance with or exempt
from, the requirements of N.M. RSA chapter 281 -A (" Workcvs'

15.2 To the extent the Contractor is subject to the rcquireincnis
of N.H. RSA chapter 281-A, Contractor shall niaiiiiain, and
require any subcontractor or assignee to secure and maintain,
payment of Workers' Compensation In connection with
activities which the person proposes to undertake pursuant to this
Agreement. The Contractor shall furnish the Contracting Officer
identified in block 1.9. or his or her successor, proofof Workers'
Compensation in the manner described in N.II. RSA chapter
281-A and any applicable renewal{s) thereof, which shall be
attached and are incorporated herein by reference. The State
shall not. be responsible for payment of any Workers'
Compensation premiimis or for any other claim or benefit for
Contractor, or any subcontractor or employee of Contractor,
which might arise under applicable Slate of New Hampshire
Workers' Compensation laws in connection with the
performance of the Scrs'ice.s under this Agreenicnl.

16. NOTICE. Any notice by a party hereto to the other party
shall be deemed to have been duly delivered or given at the time
of mailing by certified mail, postage prepaid, in a United States
Post Office addressed to the parties at the addresses given in
blocks 1.2 and 1.4, herein.

17. AMENDMENT, 't his Agreement may be amended, waived
or discharged only by an instrument in writing signed by the
parties hereto and only after approval of such amendment,
waiver or discharge by the Governor and Executive Council of
the State of New I Jampshirc unless no such approval is required
under the circumstances pursuant to State law. rule or policy.

18. CHOICE OK LAW AND KOKUM. fhis Agreement shall
be governed, interpreted and construed in accordance with the
laws of the State of New Hampshire, and is binding upon and
inures to the benefit of the panics and their respective successors
and assigns. The wording used in this Agreement is the wording
chosen by the panics to express their mutual intent, and no rule
of conslniction shall be applied against or in favor of any party.
Any actions arising out of this Agreement shall be brougltt and
maintained in New Hampshire Superior Court which shall have
c-xcliisive jurisdiction thereof.

19. CONFLICTING TERMS. In the event of a conllict

between the terms of this P-37 form (as modified in EXHIBIT
A) and/or uttachmcnis and amendment thereof, the tcnns of the
)'-37 (as modified in EXHIBIT A) shall control.

20. THIRD PARTIES. The parties hereto do not intend to
benefit any third parties and this Agreement shall not be
construed to confer any such benefit.

21. HEADINGS, The headings throughout the Agreement arc
Ibr reference purposes only, and the words contained therein
sltall in no way be held to explain, modify, amplify or aid in the
interpretation, construction or meaning of the provisions of this
Agreement.

•22. SPECIAL PROVISIONS. Additional or modifying
provisions set forth in the aiiachcd EXHIBIT A ore incorporated
herein by reference.

23. SEVEIL\BIL1TV. In the event any oflhe provisions ofthis
Agreement arc held by a court of competent jurisdiction to be
contrary to any state or federal law, the remaining provisions of
this Agreement will remain in full force and effect.

24. ENTIRE AGREEMENT. This Agreement, which may be
executed in n number of counterparts, each of which shall be
deemed an original, constitutes the entire agreement and
understanding between the parties, and supersedes all prior
agreements and understandings vviih respect to the subject matter
hereof.
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New Hampshire Department of Health and Human Services
WIC Retail Infant Formula Rebate

EXHIBIT A

REVISIONS TO STANDARD CONTRACT PROVISIONS

This is a Rebate Agreement. The selected vendor shall make payment for rebate dollars
to the New Hampshire Department of Health and Human Services, Division of Public
Health Services, through the Women, Infant and Children (WIC) Program.

1. Revisions to Form P-37, General Provisions

1.1. Paragraph 2, Services to be Performed, shall read;

2. SERVICES TO BE PERFORMED.

The State of New Hampshire acting through the agency identified in block
1.1. ("Stale Agency Name"), engages Contractor identified in block 1.3
("Contractor Name") to provide rebates with respect to goods identified and
described in the Contract.

1.2. Paragraph 3, Effective Date/Completion of Services, Subparagraph 3.1 is
amended as follows:

3.1. Notwithstanding any provision of this Agreement to the contrary, and
subject to the approval of the Governor and Executive Council of the
State of New Hampshire as Indicated In block 1.17, this Agreement, and
all obligations of the parties hereunder, shall become effective on
October 1, 2021.

1.3. Paragraph 3. Effective Date/Completion of Services, is amended by adding
subparagraph 3.3 as follows;

3.3. The parties may extend the Agreement for up to two (2) additional year(s)
from the Completion Date, contingent upon satisfactory delivery of
services, available funding, agreement of the parties, and approval of the
Governor and Executive Council.

1.4. Paragraph 4, Conditional Nature of Agreement is deleted In its entirety.

1.5. Paragraph 5, Contract Price/Price Limitation/Payment, is deleted in Its entirety.

1.6. Paragraph 9, Termination is deleted in its entirety.

1.7. Paragraph 12, Assignment/Delegation/Subcontracts, is amended by adding
subparagraph 12.3 as follows:

12.3. Subcontractors are subject to the same contractual conditions as the
Contractor and the Contractor is responsible to ensure subcontractor
compliance with those conditions. The Contractor shall have written
agreements with all subcontractors, specifying the work to be performed
and how corrective action shall be managed if the subcontractor's
performance is inadequate. The Contractor shall manage the
subcontractor's performance on an ongoing basis and take corrective

RFB-2022-OPHS-01-FORMU, ExhtW A • Revisions to Slendard Conlract Provisions Contracior initials 1^/
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New Hampshire Department of Health and Human Services
WIC Retail Infant Formula Rebate

EXHIBIT A

action as necessary. The Contractor shall annually provide the State with
a list of all subcontractors provided for under this Agreement and notify
the State of any inadequate subcontractor perforrhance.

1.8; Paragraph 14, Insurance, is deleted in its entirety.

RFB-2022-OPHS^1-FORMU Exitibil A • Revisions to Standard Contract Provlsiomi Contractor Initials ill
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SPECIAL SUPPLEMENTAL NUTRITION PROGRAM

FOR WOMEN, INFANTS, AND CHIJ.DREN (WIG PROGRAM)

NEW ENGLAND AND TRIBAL ORGANIZATIONS (NEATO)

Cherokee Nation

Connecticut

Maine

Massachusetts

New Hampshire

Rhode Island

Vermont

WIG RETAIL INFANT FORMULA REBATE AGREEMENT

WITH ABBOTT LABORATORIES INC.

Revised & Final

Effective: October 1, 2021
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This AGREEMENTIs made effective this 1" day of October 2021 and shall be interpreted pursuant to
the respective laws of each state and the tribe as hereinafter detailed, by and beuveen the Cherokee
Nation, the State of Connecticut, the State of Maine, the Commonwealth of Massachusetts, the State of
New Hampshire, the State of Rhode Island, and the State of Vermont, (hereinafter NEATO) and
Abbott Laboratories Inc. (hereinafter MANUFACTURER).

WHEREAS, NEATO desires to implement a WIC infant formula rebate system intended to decrease
the cost of infant formula and improve program operations and services through increased participation
in the Special Supplemental Nutrition Program for Women, Infants, and Children (hereinafter WIC
Program) by eligible participants.

WHEREAS, the MANUFACTURER, through its sealed bid submitted on March 17, 2021, which is
specifically incorporated herein by reference as part of this agreement, agrees to provide to NEATO a
rebate on infant formula manufactured by the MANUl-ACTURER and provided to WIC participants
through Electronic Benefits Transfer (EBT) that specify infant fonnula products and that are redeemed
by WIC participants in accordance with state, tribe, and federal mies.

WHEREAS, the following terms shall have the following meanings for purposes of this Agreement:

"New England and Tribal Organizations" or "NEATO" refers to the six (6) states and one (1)
tribe acting as a single entity.

"WIC vendor" refers to authorized WIC retail groceiy stores and pharmaceutical stores.

Infant formula" means a food that meets the definition of an infant formula in section 201(z)
of the Federal Food, Dnig, and Cosmetic Act (21 U.S.C. 321 (z)) and tliat meets the
requirements for an infant formula under section 412 of the Federal, Food, Drug, and Cosmetic
Act (21 U.S.C. 350a) and the regulations at 21 CFR parts 106 and 107.

"Contract brand infant formula" means all infant formulas (except exempt infant formulas)
produced by the MANUFACTURER awarded the infant formula contract. If the
MANUFACTURER subcontracts for soy-based infant formula, then all soy-based infant
formulas covered by the subcontract arc considered contract brand infant formulas. Contract
brand infant formulas also include all infant formulas (except exempt infant formulais)
introduced by the MANUFACTURER after the award.

"Primary contract infant formula" means the specific infant fonnula for which the
MANUFACTURER submits a bid to NEATO in response to a rebate solicitation and for which
a contract is awarded by NEATO as a result of that bid.

"Non-contract infant formula" means all infant formula (including exempt infant formula) that
Is not covered by the infant formula contract awarded by NEATO.

Exempt Formula' means an infant formula that meets'the requirements for an exempt infant
formula under section 412(h) of the Federal Food. Dnig, and Cosmetic Act (21 U.S.C. 350a(h))
and the regulations at 21 CFR parts 106 and 107.

NEATO INFANT FORMUI.A KEBATE AGREEMENT VSTm ABRQIT I.ADORATOIOES INC.
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NOW, THEREFORE, for and in consideration of mutual promises and covenants herein set forth, the
parlies agree as follows:

' ) Hcstriclions (o Mnniifacturer^s Products NEATQ agrees to restrict all infant formula products
issued to WIC participants to products manufactured by the MANUFACTURER unless otherwise
indicated through medical documentation as outlined in 7 CFR § 246.l0(d)(l)-(2), or if the
MANUFACTURER is unable to make enough formula available for purchase by WIC vendors.

NEATO shall implement this restriction through the EBT system. All issued infant fonnula
products are restricted to the Fonnula Category' and separated into subcategories defined by each
infant formula's unique Universal Product Code (UPC).

2.) Manufacliii cr's Rebate Subject to provisions below, the MANUFACTURER shall make
available for purchase by all WIC vendors specified infant formula products in sufficient supply to
serve one hundred percent (100%) of WIC caseload, and meet WIC's growth needs, and the
MANUFACTURER shall reimburse NEATO for part of the price paid by NEATO to WIC vendors
for purchase under the WIC Program of commercially sold infant formula in powder, liquid
concentrate, and rcady-to-fccd forms. The amount the MANUFACTURER shall reimburse
NEATO, effective October 1, 2021 or implementation of the AGREEMENT, whichever is later,
shall be determined as follows;

a. The rebate amount per unit for the MANUFACTURER'S primaiy contract brand of infant
formula (Similac Advance), beginning October 1, 2021 shall be:

1. $ 6.220 per 13.0-ounce unit of iron-fortified liquid concentrate milk fonnula
(Representing a 132,6% percentage discount on liquid concentrate formulas)

2. $ 18.220 per 12.4-ounce unit of iron-foilified powder milk formula
(Representing a 114.7% percentage discount on powdered formula)

3. $ 1.000 per32-ounceunit of iron-fortified liquid ready-to-feed milk fonnula
(Representing a 15.0% percentage discount on ready-to-fcod formulas)

Such rebate shall be paid on any infant formula in the MANUFACTURER'S infant formula
product line (with the exception of e.xcmpt infant fonnula) that NEATO chooses to approve
for issuance under this AGREEMENT, in addition to the primary contract brand specified
in the bid received.

b. A percentage discount shall be calculated for each physical form (powder, liquid
concentrate, ready-to-feed) by dividing the rebate by the MANUFACTURER'S lowest
national wholesale price per unit for a full tmckJoad as of the date of the bid opening.
These percentage discounts shall be used to determine the rebate for all other contract brand
infant formulas approved for issuance by NEATO. Rebates shall be paid at the same
percentage discount for the same physical form of fonnula being provided. The percentage
discount must remain the same throughout the contract period except for adjustments to
rebate amounts per section 3, below.

c. If the MANUFACTURER replaces the primary contract brand infant formula with a new
product, the MANUFACTURER shall supply the replacement product(s) to NEATO at the
same net cost per ounce for the alternative formula, which shall be considered the new
primary contract brand infant formula. The MANUFACTURER shall notify NEATO of

NEATO INFANT FORMULA REBATE AGREEMENT VVTOIABDOTT LABORATORIES INC.
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any replacement infant formula products introduced by the MANUFACTURER subsequent
to the signing of this AGREEMENT,

d. Advance notification is required by the MANUFACTURER to NEATO of at least 90 days
for any changes in labels, unit size, reformulation, UPC, and product discontinuation.

e. The MANUFACTURER shall make new products, excluding exempt formulas, available
for rebate under this AGREEMENT. However, NEATO is not obligated to negotiate or"
add products to the rebate list. If NEATO (or any state/tribe) does approve any such new or
existing products for issuance during the term of this AGREEMENT, the
MANUFACTURER shall pay a rebate that yields the same perc-entage discount as the .
corresponding physical font) of formula. Any such rebate shall be calculated by multiplying
the percentage discount by the lowest national wholesale price per unit for a full truckload
of this new formula at the time the new formula is approved for issuance by NEATO or any
state/tribe. The percentage discount must remain the same throughout the contract period
except for adjustments to rebate amounts per section 3, below.

f. The MANUFACTURER cannot be required to provide gratis items, such as sample units of
infant formula, and/or educaiional material, such as brochures and flyers.

g. Neither party in cither NEATO (any state/tribe) or the MANUFACTURER shall be liable
for delays or performance failures resulting frorh and caused by acts beyond the control of
such party, Such acts shall include, but not be limited to, acts of God, acts of war,
epidemics, communication line failures, power failures, shortage of supplies, earthquakes or
other disasters or events, but in every case the delays must be beyond the control, and
without the fault or negligence of, the non-performing party. Notwithstanding the above,
the N4ANUFACTUR.ER shall use its best efTorts to prevent and/or minimize delays or
performance failures. If the MANUFACTURER fails to deliver or make available the
specific formula products as designated herein, then the state/tribe may procure the usage of
other formula products through the same or another and/or may cancel this AGREEMENT.

h. Any increase in the projected level of fonnula type to be delivered into a disaster/
emergency area shall not be cause for increased pricing by the MANUFACTURER. At the
request of NEATO or any state/tribe, the MANUFACTURER shailwork cooperatively
with NEATO or any state/tribe to provide adequate formula supplies by type, form,
container size, and UPC to retailers in the disaster / emergency area within a reasonable
response time, given the severity of the situation.

i. If there is a temporary supply problem of a particular contract brand infant formula issued
to WIC participants [i.e., the product is not available for order or has a factory back-order
or deliveiy failure of three (3) days or more], and the MANUFACTURER has made its best
efforts to alleviate the shortage, l^ATO shall first substitute alternate forms (i.e., powder,
concentrate, ready-to-feed) of the primary contract brand, or, shall first provide an alternate
brand of the MANUFACTURER'S formula to relieve any temporarj' supply problems,
before resorting to the use of non-contract brand formula. If this is not possible, the
MANUFACTURER shall rebate each state/tribe the current rebate amount for another
company's (ies') comparable infant formula product. Furthermore, if the
MANUFACTURER can only supply one form of formula (i.e., powder, concentrate, or
ready-to-feed) to WIC participants, the MANUFACTURER must rebate the available

NEATO INFANT FORMULA REDATE AGRHEMENT WITH AUUOIT LABORATORIES INC.
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fonnula form at the highest discount rate. For e.\ample, if the MANUFACTURER only has
liquid concentrate available, and the rebate discount is higher for powder, the
MANUFACTURER would be obligated to provide the liquid concentrate at the powder
percentage discount. Medical documentation regulations per 7 CFR § 246.10(d)(l)-(2) will
be followed.

3 ) Admstmcnt of Rebate Amoiinl National wholesale price level adjustments (increases or
decreases) shall result in an automatic rebate adjustment on a cent-for-cent basis. The
MANUFACTUICER'S rebate amount (subject to the provisions of section 2, above) shall be
adjusted during the term of this AGREEMENT, beKveen March 17, 2021 (which was the bid
opening date) and the ending date as noted in section 8 of this AGREEMENT. For purposes of this
section 3, the national wholesale price shall be the lowest national wholesale price for a full
truckload of infant formula. Any such adjustment to the MANUFACTURER'S rebate amount
under this section 3 shall be effective for formula benefits redeemed under this AGREEMENT, in
accordance with state, tribe, and federal rules, on or after the first day of the month following siich
adjustment in the MANUFACTURER'S pcr-unit national wholesale price, or the first day of the
term that this AGREEN'Il^.NT is effective. Any adjustments in the national wholesale price
subsequent to completion of the bid shall be reflected in a cent-for-cent adjustment. The
MANUFACTURER shall notify NEATO concurrently with its notification to any trade customers
of such commercial wholesale price adjustment.

4.) Invoicing. Billing, and Remitting

a. Each state/tribe shall prepare an invoice for the MANUFACTURER'S monthly,rebate
payment; the invoice shall contain the methodology and data used to calculate the monthly
rebate payment. The invoices shall be submitted electronically by each state/ tribe to the
MANUFACTURER.

b. The number of units for each physical form, type, and si:ie of,infant formula product
included in this AGREEMENT and issued on EBT cards and redeemed by WIC
participants shall be calculated monthly using the eWIC billing method.

c. The eWIC billing method is based on the actual total number of fomiula units redeemed.
For each issued and redeemed formula eligible for rebate, the state/ tribe shall identify the
number of units by type, size, and form that were redeemed in the appropriate billing
month. The cWlC transactions included in the billing month are based on the date
purchases were made, also knovNii as the Redeemed Date. Adjustments arc made for any
voided units in the billing month. The redeemed quantities are multiplied by the rebate rates
in effect when the eligible formula was redeemed. Monthly supporting data will be
provided that shows the infant formula eligible for rebate, which has been redeemed, for a
given date range, by each formula type (category/subcategory).

For Cherokee Nation, this report will include the Issue Month, Redeemed Month, Formula
Description (Product Name), UPC Category and Subcategory, Total Units Redeemed and
Rebate per Unit.

For Connecticut, this report will include the Product Name (item descripilon), UPC Code.
UPC Category Code, UPC Subcategory Code, Redeemed Date, Redeemed Amount,
Redeemed Quantity, and Rebate Per Unit.

NEATO INI-ANT FORMULA RERA rivAOREEMENT WITH ABBOTT LABORATORIES INC.
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For Maine, this report will include the Product Description, Product ID (the internal MIS
product number), First Use Date, Redeemed Date, Redeemed Dollar Amount, Redeemed
Quantity, Vendor Number, and Peer Group.

For Massachusetts, this report will include the WIC Host Generated Trace Number (a
unique Transaction number), the Subcatcgoi-y Product Name (item description), First Use
Date, Redeemed Date, Redeemed Amount, and Redeemed Quantity.

For New Hampshire, this report will include the period covered, payment due date, contract
number, rebate summary for report month and grand total remittance due. The invoice is
broken down into two parts, the Summary of Month Issued and the Summary of Totals for
Paid Month. The Summary of Month Issued includes the size and type of formula, units
issued, units redeemed, rebate per unit, and the toial rebate by formula. A subtotal for all
formulas during each month issued follows each section. The Summary of Totals for Paid
Month combines the totals by formula type for each month of issuance, This section also
includes a subtotal for all formulas listed above.

For Rhode Island, this report will include the Period Covered, Product, Issue Month, Peer
Group, Food Distribution Item, Product Average Price, Dollars Redeemed, Possible Unit on
Food Instrument, Calculated Units Purchased, Rebate Per Unit Amount, Rebate Dollars,
and Total Supplier Rebate Due.

For Vermont, this report will include the Redemption Month, Subcategory Product Name,
' Redeemed Quantity, Rebate Amount, and Total infants Served During Redemption Month.

d. Each state/tribe shall submit its invoice by mid-month. The MANUFACTURER shall
forward reimbursement of the MANUFACTURER'S monthly rebate payment as indicated
on the state/ tribe's invoice within thirty (30) days of receipt of the invoice. The
MANUFACTURER shall make payments to each state/ tribe in the manner prescribed in
this section 4.c. below. If payment is not forwarded to the state/ tribe within 30 days of the
receipt of the invoice, the MANUFACTURER shall pay the state/tribe, in addition to the
amount due, interest at a rate of three-quarters of one percent (.75%) per month or portion
thereof, on the unpaid balance from the expiration of such 30 days period until such time as
payment is received by the state/ tribe.

e. The MANUFACTURER shall make such rebate payment by check/wire transfer/electronic
funds transfer, payable to each slate/tribe, at the detemiination and request of each state/
tribe, which is a party to this AGREEMENT as follows:

Cherokee Nation (Wire Transfer)
Treasurer, State of Connecticut (EFT)
Treasurer, State of Maine (Wife Transfer)
Commonwealth of Massachusetts, Department of Public Health (Wire Transfer)
Treasurer, State of New Hampshire (Wire Transfer)
General Treasurer, State of Rhode Island (Wire Transfer)
Vermont (Wire Transfer)

NEATO INFANT FORMULA REBATE AGREEMENT WITH ABDOTr LABORATORtES INC.
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5.) Rebate Calculft(ions

a, In the event that any state/tribe experiences a delay in obtaining the data to calculate the
monthly rebate payment, and is unable to calculate the monthly rebate payment, the '
MANUFACTURER shall reimburse the state/ tribe an estimated amount to equal the lower
amount of the two most recent months for which data is available. As requested by the
MANUFACTURER, the state/tribe shall provide any current data it has available to
substantiate the estimated amount.

>

b. When rebate calculation data for any month for which an estimated rebate was blUcd
becomes available, the state/tribe shall bill the MANUFACTURER for any difference due,
or shall deduct from its next invoice any amount of overpayment, or shall reimburse the
MANUFACTURER for any overpayment if there are not further invoices due to equal the
amount of overpayment.

6.) Disputes and Dispute Resolution

a. The MANUFACTURER shall provide written notice to the stale/tribe of any dispute
regarding a rebate invoice within ninety (90) days of receipt of the invoice. If the
MANUFACTURER misses the deadline, any requirement to return flmds to the
MANUFACTURER as a result of a dispute is waived. All disputes must be resolved by
closeout of the federal fiscal year during which the dispute occurred. The process for such
dispute resolution shall be determined by each respective slate/tribe as may be noted in the
applicable Appendix provided in section 16 of this AGREEMENT.

b. The MANUFACTURER may not withhold any rebate payment or interest to a slale/tribc.

c. Ifa dispute is resolved In favor of the MANUFACTURER and it is determined that, in
addition to payment of the fuli amount of the invoice, the MANUFACTURER had paid
interest at the rate of three-quarters of one percent (.75%) per month, reimbursement or
adjustment shall include interest payments on that portion of the disputed amount found to
have been incorrectly charged to the MANUFACTURER, No reimbursement or
adjustment shall be made for the portion of interest paid on that part of the disputed amount
found to have been correctly charged to the MANUFACTURER.

d. Any reimbursement owed to the MANUFACTURER due to overpayment of a rebate
amount and/or interest payment, if any, or other adjustment, shall, at the option of the state/
tribe, be either deducted from the next rebate invoice or paid promptly through direct
payment,

7.) NEATO is entitled to a rebate payment for all units of infant formula, pursuant to section 4
above, issued with a "first valid date of use" during the tenn of this AGREEMENT, to WIC
participants for infant formula products manufactured by the MANUFACTURER during the
term of this AGREEMENT, and redeemed according to state, tribe, and federal rules,
regardless of the expiration and/or termination date of this AGREEMENT.

NEATO INFANT FORMULA RliBATE AGREEMENT WTf IADBO JT LABORATORIES INC.
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8.) Term of Agreement and Extension of Agreement

a. This AGREEMENT shall be effective on October 1,2021 and shall remain in effect
until September 30,2024 unless terminated sooner or extended in accordance with the
terms in this section 8,

b. This AGREEMENT may be extended by NEATO for one (1), two (2) year period, or any
portion thereof, under the same terms, conditions and rebate staicture. Notice of such
intention to extend must be provided by the NEAl'01TB Representative to the
MANUFACTURER by January 31, 2024. NEATO rescA'cs the unilateral right to order
changes and/or to delay initiation of the AGREEMENT if NEATO deems necessary and if
such changes or delays do not alter the scope of the AGREEMENT. When a public
exigency is determined to exist by any state/tribe under this AGREEMENT, which exigent
situation necessitates continuation of the AGREEMENT, this AGREEMENT shall be
continued for successive one (1) month periods, not to exceed three (3) periods, under the
same terms, conditions and rebate staicture,

9.) Cancellation of Agreement bv Manufacturer

a. The MANUFACTURER may cancel the AGREEMENT with any state/ tribe in material
breach of the AGREEMENT or with NEATO with cause for breach, as defined in section
9.C. below, upon three hundred and sixty-five (365) days advance written notification to any
affected state/tribe. Any such cancellation may take effect only on the last day of a calendar
month,

\  ■

b. In the event of cancellation by any state/tribe under section 10 below, the
MANUFACTURER shall have the option to continue the AGREEMENT for the specified
term with the remaining states/tribe or to cancel the AGREEMENT with NEATO, upon
providing three hundred and sixty-five (365) days advance written notice,

c. For the purposes of this AGREEMENT, "breach".shall be defined as a party's substantial
failure to cany out one or more of the provisions, responsibilities, duties or obligations of
the contract.

10 ) Cancellation of Agreement bv NEATO This AGREEMENT may be canceled by NEATO or
any state/tribe at any time, with or without cause; upon two hundred and ten (210) days
advance written notice to the MANUFACTURER. Cancellation under this section 10 by any
state/tribe shall apply only to the individual stale/tribe and shall not apply to any other
state/tribe.

11 ■) Correspondence among Parties The MANUFACTURER shall address correspondence and
communications to each state/tribe designee, or their successor as follows:

/

Cherokee Nation: Brcnda Carter, Director
Cherokee Nation WIC Program
If by regular mail:
P.O. Box 948
Tahlcquah, OK 74465
If through delivery service:

NEATO INFANT FOltMULA REBATE AGREEMENT Wi l l IABUOIT LABORATOIUES INC.
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Connecticut:

Maine:

Massachusetts

New Hampshire:

Rhode Island:

Vermont;

22361 Bald Hill Road

Tahlequah, OK 74464
Phone: (918)453-5291
brenda-carter@cherokee.org

Marjorie Chambers, Director
Connecticut State WIC

State of Connecticut. Department of Public Health
POBox 34030S

410 Capitol Avenue, MS //I IWIC

Hartford, CT 06134-0308
Phone: 860.509.8101

Marjoric.chambers@cl.gov

Ginger Roberts-Scott, Director
Department of Health & Human Services

Maine WIC Nutrition Program
286 Water Street, Key Plaza, 4^'Floor
Augusta, ME 04333

Phone: 207. 287.5342

Gingcr.roberts-scolt@maine.gov

Rachel Colchamiro, Director
Massachusetts WIC Program Director
Massachusetts Department of Public Health
250 Washington Street, 6^ Floor
Boston, MA 02108-4618

Phone: 617. 624.6145

Rachel,colchamiro@mass.gov

Lissa Sirois, Administrator

Nutrition Services Section

Department of Health & Human Services
29 Flazen Drive

Concord, NH 03301-6527

Phone; 603.271.0571

lissa,sirois@dhhs.nh,gov ,

Ann Baronc, Chief, WIC Program
Division of Community, Health and Equity
Rhodclsland Department of Health
3 Capitol Hill, Room 302
Providence, RI02909-5097

Phone: 401.222.4604

Ann.barone@health.ri.gov

Karen Flynn, Director .
Vermont Department of Health
Vermont WIC Program

NEATO INFANT FORMULA RBBATF AGRF.RMFNT WHTU ABUO IT LABORATORIES INC.
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108 Cherry Street,-PO Box 70
Burlington, VT 05402
Phone:'802-652-4171

Karen.Flynn@vcrmont.gov

Deborah LaRose, Purchasing Agent
Vermont Department of Building and General Services
109 State Street

' Montpclier, VT 05609-3001
Phone; 802-828-4635

Deborah.LaRose@Vermont.gov

12.) Amendment to Agreement

a. All amendments to this AGREEMENT shall be in writing.

b. Amendments that affect NEATQ shall be executed by the same parties who executed the
original AGREEMENT, or their successors in office.

c. Any.amendment to state/tribe-specific clauses shall apply only to the respective state/tribe
and shall be executed by the MANUFACTURER and the affected state/tribe.

13.) No Assignment or Transfer or Subcontracts The MANUFACTURER shall neither assign
nor transfer any rights or obligations under this AGREEMENT without the prior written
consent of NEATO. The MANUFACTUJTER shall not enter into any subcontracts for its
performance of this AGREEN'IENT without express written approval of NEATO.

14.) indemnification

a. The MANUFACTURER agrees to indemnify and hold harmless NEATO, as well as the
officers, agents, and employees of the state/tribe from all claims, losses or suits accruing or
resulting from personal injur>' allegedly caused by use of MANUFACTURER'S formula
famished pursuant to this AGREEMENT, except claims, losses or suits arising from any
negligence by NEATO, its officers, agents and employees or if applicable, subcontractors
under this AGREEMENT.

b. NEATO shall give the MANUFACTURER prompt written notice of each claim or suit and
full right and opportunity to conduct the defense of such claims or suits thereof, together
with full information and all reasonable cooperation, except the MANUFACTURER need
not assume the defense of any claims in which the state/tribe was negligent. The state/tribe
shall have full authority to conduct their own respective defense, negotiations and
settlements and in such event, such statc/lribe shall assume the costs thereof.

15.) Execution of Agreement; Apnlicable Laws: Conflict of Terms

a. This AGREEMENT shall be deemed to have been executed and entered into separately in
the Cherokee Nation, the States of Connecticut, Maine, Massachusetts, New Hampshire,
Rhode Island, and Vermont, and shall be construed, performed, and enforced in all respects
in the respective jurisdictions in accordance with the respective laws of the Cherokee

NEATO rNTANTKORNtUI.A REBATE AGREEMENT WITH ABDOTl' LABORATORrES INC.
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Nation, the States of Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island,
and Vermont.

b. In the Cherokee Nation, Cherokee Nation law shall apply.

c. in Connecticut, Connecticut law shall apply,

d. In Maine, Maine law shall apply.

e. In Massachusetts, Massachusetts law shall apply.

f. In New Hampshire, New Hampshire law shall apply.

g. In Rhode Island, Rhode Island law shall apply.

h. In Vermont, Vermont law shall apply.

i. Each party shall perform its obligations hereunder in accordance with the terms and
conditions of this AGREEMENT.

j. In the event of a conflict between the terms of this AGREEMENT and the terms of the
state/tribe-specific clauses in the Appendices, the Appendices applicable to the respective
state/tribe shall control.

16.) Apneiulices

a. Appendb^A, comprises the federal requirements for Infant Formula Rebate Agreements
and is incorporated herein by reference.

b. Appendix K. standard clauses for the Cherokee Nation contracts, is attached hereto and is
hereby made part of this AGREEMENT as is set forth fully herein in reference to the
AGREEMENT between the MANUFACTURER and the Cherokee Nation.

c. Appendix C. standard clauses for Connecticut contracts, is attached hereto and is hereby
made a part of this AGREEfvLBNT as is set forth fully herein in reference to the
AGREEMENT between the MANUFACTURER and Connecticut.

d. Appendix D. standard clauses for Maine contracts, is attached hereto and is hereby made.a
part of this AGREEMENT as is set forth fully herein in reference to the AGREEMENT
between the MANUFACTURER and Maine.

e. Appendix E, standard clauses for Massachusetts contracts, is attached hereto and is hereby
made a part of this AGREEMENT as is set forth fully herein in reference to the
AGREEMENT between the MANUFACTURER and Massachusetts.

f. Appendix F. standard clauses for New Hampshire contracts, is attached hereto and is
hereby made a part of this AGREEMENT as is set forth fully herein in reference to the
AGREEMENT between the MANUFACTURER and New Hampshire.

NCATO INFANT FORMULA REBATL AGRLLMl-NT WITH ABBOTl' LABORATORU-.S INC.
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g. Appendix G. standard clauses for Rhode Island contracts, is attached hereto and is hereby
made a part of this AGREEMENT as is set forth fully herein in reference to the
AGREEMENT between the MANUFACTURER and Rliodc Island.

h. Appendix H. standard clauses for Vermont contracts, is attached hereto and is hereby made
a part of this AGREEMENT as i s set forth fully herein in reference to the AGREEMENT
between the MANUFACTURER and Vermont.

17.) Audit

a.- Each state/tribe shall allow the MANUFACTURER to audit such records or documents \

necessary to verify the accuracy of monthly invoices during normal business hours subject [
to time, place and manner requirements established by the state/tribe. Any claim arising I
from such an audit shall not be based on statistical inference. In the event that a claim ?
submitted by the MANUFACTURER for billing errors is disputed by a slate/tribe, the •
MANUFACTUER and the state/tribe shall agree upon an independent auditor to review the <
claim and determine its validity. The MANUFACTURER shall be responsible for costs i
associated with any audit or claim. l

b. Due to conHdentiality requirements of slate, tribe and federal law, the MANUFACTURER ;
shall not have access to actual or archived documents or other confidential records that

identify WIC applicants, participants, and/or household members in any way per 7 CFR
§2'16.26(d)(l)(i). Also due to confidentiality requirements, the MANUFACTURER shall |
not have access to any information about a vendor that individually identifies the vendor, •
except for the vendor's name, address, phone number, website, email, store type, and I
authorization status.per 7 CFR § 246.26(e). j'

c. For records audited for any fiscal year, the MANUFACTURER shall provide the state/tribe
a complete report and any management letter related to any audit within one hundred and
twent)' (120) days following the end of a fiscal year.

d. The MANUFACTURER shall provide the state/tribe with its audit standards, guides and
audit plan for conducting the audit thirty (30) days prior to conducting the aiidit.

18.) Costs for Special Reports Should the MANUFACTURER request any special reports, data or
information from any state/tribe, beyond that provided in the monthly invoice or as described
below in section 19, the state/tribe reserves the right to charge the MANUFACTURER for all
costs associated with providing such special reports, data or information. Any charges shall be
agreed upon in writing by the state/tribe and the MANUFACTURER prior to the execution of
the requests for such reports,

19.) SiiPDorfing Data Each state/tribe shall provide the MANUFACTURER with a monthly
report specifying the number of units of infant formula issued and redeemed during the month,
as well as mutually agreed upon supporting documentation to verify the accuracy of the
monthly invoice. Only those records which are directly related to monthly billing and which are
for current federal fiscal year at the time of the revest shall be provided; client confidentiality
must be maintained. If requested, NEATO shall supply the MANUFACTURER with a list of
approved vendors prior to the effective dale of the AGREEMENT.

•  NHA'rO INFAtn" FORMttLA KliBATB AGREtiMENT WjTH ABBOTT I.AUORA'IORIES INC.
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20.) Maintenance of Books and Records In addition to the provisions of any state/tribe's
individual, specific or particular requirements, the MANUFACTURER shall maintain all books
and records pertaining to performance under this AGREEMENT until final audit of state/tribe
records of the funding of this AGREEMENT, or until such time as federal provisions permit
the records to be discarded -

21.) Americans with Disabilities Act The MANUFACTimER shall comply with the Americans
with Disabilities Act, Public Law 101-336, as applicable.

22.) Review of Progress and Performance Any state/tribe and the MANUFACTURER shall meet,
as requested by either party, to review progress and pcrformahcc of the AGREEMENT; this
may include any concerns regarding billing procedures. Any request for meeting more than
once in a three (3) month period must be agreed to by the state/tribe. Phone and email contact
for routine business, by either party, is allowed.

23.) Use Of WIC Acronym and Logo the MANUFACTURER.acknowledges that the WIC
Acronym and the WIC I.ogo are service marks owned by the Department of Agriculture
(USDA), and that all rights therein and goodwill pertaining thereto belong exclusively to
USDA.

The MANUFACTURER shall not use these service marks in any manner on its goods or their
containers or packaging or on tags or labels affixed thereto. The MANUFACTURER also shall
not use the WJC Logo in advenising or other promotional materials (collectively;
"advertising").

'fhe MANUFACTURER shall not use the WIC Acronym in advertising in any manner that is
likely to cause confusion, mistake, or deception as to the affiliation, connection, or association
of the MANUFACnjRER with the WIC program, or as to the sponsorship or approval of the
MANUFACTURER'S goods, services, advertising, or commercial activities, including
nutritional message(s). by the WIC Program, USDA, or the State agency.

The MANUFACTURER shall include the following statement with any use of the WIC
Acronym in advertising: "WIC is a registered service mark of the U.S. Department of
Agriculture for USDA's Special Supplemental Nutrition Program for Women, Infants, and
Children."

24.) Execution of the Agreement in Parts

a. The ,Commonwealth of Massachusetts shall assume responsibility for the limited purpose of
preparing this AGREEMENT for execution by signature of each party.

b, This AGREEEMENT shall be executed in parts, as follows:
1. Eight (8) original contracts shall be prepared, one for each party.
2. Each such original shall contain eight (8) identical signature pages, containing

areas for all eight (8) parties to execute by signature of an authorized person or
duly authorized designee.

3. Each party shall execute its respective section in each of the eight (8) signature
pages,

NEATO INFANT FORMULA RIIBATT- AOROICMEN I' WITH AnDOIT I.ABORATORtES INC.
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4. This AGREEMENT shall be executed by each signatory using BLUE INK in
all cases.

5. Each party shall return all originals of the contract, including all signature pages,
to the Commonwealth of Massachusetts, which shall collate the executed
contracts and distribute a fully executed original to each party. The
Massachusetts contact for this limited purpose shall bo;

Beth Wilson-Lampro
Massachusetts Department of Public Health
WIG Nutrition Program, 6"* floor
250 Washington Street
Boston, MA 02108

Beth,vvilson@mass,gov

c. The Comitionvvcalth of Massachusetts shall distribute one (1) complete original
AGREEMENT containing all provisions and appendices, together with a complete set of
original execution pages from all eight (8) parties, to each party, upon receipt of all such
signature documentation from each party.

d. Each such executed original AGREEMENT shall have the same authority as the other
seven (7) original AGREEMENTS.

(Remainder of the page intentionally le/l blank.)
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IN WITNESS WHEREOF, the parties have caused this AGREEMENT to be duly executed by an
individual with legal authority to obligate the party;

CHEROKEE NATION BY: Cherokee Nation

ChuckHoskin Jr., Principal Chief

DATE:

CONNECTICUT BY: Connecticut Department of Public Health

Deidrc S. Gifforcl, MD, MPH, Acting Commissioner

DATE:

MAINE BY: Maine Department of Health and Human Services

Benjamin Mann, Deputy Commissioner of Finance

DATE: '

MASSACHUSETTS BY: Massachusetts Department of Public Health

Eileen Sullivan, Chief Operating Officer

DA'lE:

NEATO INI'ANT FORMULA REBATE AGR}'F.ME.NT WITH ADUO'J'C LABORATORIES INC.
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NEW HAMPSHIRE BY: New Hampshire Department of Health &Human
Services

Patricia M. Tillcy, Acting oireclor, Division of Public Health
Services

DATE; 6/9/2021

RHODE ISLAND BY: Rhode island Department of Health

Dr. Nicole Alexander-Scott, Director of Health

DATE:

VERMONT BY: Vermont Department of Buildings and General
Services

Jennifer Fitch, Acting Commissioner

DATE:

(Remainder of the page intentionally left blank.)
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\_

MANUFACTURER BY: Abbott Lnboratones Inc.

Kori Stenzel, Scnior Managfi#fWl6 Contracts, Abbott
Laboratories Inc.

DATE;

STATE OF: AtA

COUNTY OF: Az? lAto

The foregoing instrument was acknowledged before me lliis 3 day of JU/10. 2021 by

(yOiirAna/j - ' .

Notary Public Sign^ure /
C.\

•-.if
sr4

\  COURTNEY HAUGHT
\ Notary Poblic.Suts of Ohio
i  My Commission Expires:
/  January 5.2026

Notary Public/Justice of the Peace
My Commission Expires:

NEATO INFAKr FORMULA REBATH AURlil-fvO-NT WITH AnnO'lT LABORATORIES INC.
Raael7ofl7
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Pt. 246

|72 PH 68965. Dsc. 6. 2007, as amandod at, 79
PR 11313, Mar. 3. 200B. HeclAs'.f.'naLcd al 79 FI<
12230, Feb. 22. 2013. aod furlhor rcdeslgimiPd
at. 79 FK 70&4,Fe7.. 6. 20H|

PART 246—SPECIAL SUPPLEMENTAL
NUTRITION PROGRAM FOR
WOMEN. INFANTS AND CHIL
DREN

Subport A—General

Sec.

279.1 General purpose and scope.
246.2 Derintlloos.

216.3 Admlatslratlon.

Subpait B—State and local Agency
Eligibility

216.'1 Stntc plan.
2t6.5 SclecUon n( IocaI accnolca.
2'I6.G A({r<*cnicnls «v]th local a^coclcs.

Subpart C—Participant Eligibility

24C.V Certiricialon of pnrilc'panLs.
246.6 NoDdlBcrlinlnai.lou.

246.0 Fair IicarlnR procedures for partici
pants.

Subpait D—Parliclpont Denetits

246.10 Supplemental foods.
246.11 Kutrltloo educailou.

Subport E—Slate Agency Provisions

246.12 Food delivery raoLhods.
246.13 Financial manneement sysicm.
219.14 Proirram costs.
246.15 Frogrum income otbcr tban grants.
246.16 Oialributton of funds.

246.10a Infant.formula and authorized foods

cost containment.

246.17 Closcoul procedures.
246.18 AdcniQistrat.lvc appeal of Suie agen

cy actloDS.

Sutoport F—Monitoring and Review

216.16 ManaccniRni. cvaluatlor. and moni
toring reviews.

246.20 AuiUis-

346.21 Investigations.

Subpart G—Miscellaneous Provisions

246.22 Admiclstrattvc appeal of FNS decl-
alons.

246.23 Claims and penalties.
246.24 Procurement and property manage

ment.

246.26 Records ar.d reports.
216.26 Otbcr pro\'lsions.
245-27 Program Informfttlon.
216.28 0MB ooatrol numbers.

7CFRCh. II (1-1-20 EdiMort)

AfniORlTv: 42 U.S.C. 1786.

S'ju.hck; so Ffl 6121. Feb. 13. 1»6S. unless
otherwise noted.

Kuitoriai. Note: Nomenclature chnneos to
p-irt 216 appear at 76 FR 35097, June 16, 2011.

Subpart A—General

9 246.1 General purpose and scopo.

This jmrl; announces regul.Ti.fon.s
under which Ihe Secrctnry of Agri
culture shall carry out the Special
Supplemental Nutrition Program for
Women, Infants and Chlldien (WIC Pro
gram), Section 17 of the Child Nutri

tion Act of 1966. as amended, slates In
part that the Congress finds chat sub-
slanilftl numbers of pregnant,
po.at.partum and breastfeeding women.
Infantjs and young children from fami
lies with inadociuatc income are at ape-
clal risk with respect to their physical
and mental health by reason of Inad-
eciuate nutrition or health care, or

both. The purpose of the Program Is to
provide Rupplernental foods and nutri
tion education, including breastfeeding
promotion and support, through pay
ment of cash grantH to State agencies
which administer the Program through
local agencies at no cost to eligible
persons. The Program shall serve as an
8id)unct to good health care during
critical times of prov/th and develop
ment. In order to prevent the occur-
reuce of health problems. Including
drug and other harmful substance

abuse, and t^o Improve the health sta
tus of these pereons. The program shall
be supplementary to SNAP; any pro
gram under which foods arc distributed
to needy families in lieu of SNAP bene

fits; and receipt of food or meals from
soup kitchens, or shelters, or other

forms of emergency food assistance.

(50 FK 6121, Fob. 13. 1985. aa amcadod at 54
PH 51294. Dec. 14, 1989; 58 PR 11506, Feb. 26,
193.7: 76 FR 59888, Sept. 28. 2011)

924R.2 Dufinitiuns.

For the purpose of thl.4 part and all
coulritcLs. guidelines, instructions,
forms and other documents related
hereto, the term:
2 CFR part 2C0. means the Uniform

Administrative Reciuirements, Cost
Principles, and Audit Retiuirements for
Federal AwardB i)ubliBhed by OMB. The
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part reference covers applicaiitc: Aero-,
nyms and Definitions (subpart A). Gen
eral Provisions (subpart D), Post Fed
eral Award Reaulrements (subpart Dj,
Cost Principles (subpart K), and Audit
Requirements (subpart F). (NOTE: Pre-
Federai Award Requlremenr.« and Con
tents of Federal Awards (eubpari C)
does not apply to the Nfltional School
Lunch Program).

yl6ouc-.50-perccii( vendorx mean.s ven
dors that derive more than 50 percent
of their annual food Bales revenue from
WIC food Instruments, and now vendor
applicants expected to meet this cri
terion under guidelines approved by
PNS.

Af/imative Action Plan means that
portion of the State Plan which de

scribes how the Program will be initi
ated and expanded within the Slate's

jurisdiction in accordance with
5246.4(a). '
A~I30 means OfClct of Management

and Budget Circular A-130. which pro
vides guidance for the coordinated de-
veJopment and operation of informa
tion sysboins.

Applicants means pregnant women,
breastfeeding women. postpartum
woman, Infants, and children who are
applying to receive WIC benefits, and
the breastfed Infanhs of applicant
breastfeeding women. Applicants in
clude individuals who arc currently
participating in the program but are
re-applyJng because their certification
period Is about to expire.
AulhOTiacd supplemental foods means

those supplemental foods authorited by
the State or local agency for Issuance
to a particular participant.

Brcaxl/ecdinff moans the practice of
feeding a mother'n breastmilk to her
infant(s) on the average of at least
once a toy.

Brcaslfccdinff ucmen mean.s women up
to one year postpartum who are
breastfeeding their infants.

C'a.{/(-valuc voucher means a fixed-dol
lar amount chock, voucher, electronic

benefit transfer (EUT),card or other
document which is used by a partici
pant to obtain authorized fruits and
vegetables. Cosh-value voucher i.s also

known as cash-value benefit (C,VB) in
an EBT environment.

Categorical cliplMlily means persons
who meet the dofinitions of pregnant

§246.2

women, breastfeeding women,
postpartum women, or infants or chil

dren.

Ccrti/icalion means the Implcinenia- ,
tion of criteria and procedures to a.s-
sess and document each applicant's oll-
gibillcy for the Program.
Children means persons who have had

their first birthday but liave not yet
attained their fifth birthday.

Clinic means a faoliity whore appli
cants are certified.

Coinpctcnl prt>/«si'07i«l aulhorily
means an individual on I,ho'staff of the
local agency authorized to determine
nutritional risk and prescribe supple-
moncal foods. The folJowing persons
are tho only persons the State agency
may aulhorizo to serve as a competent
professional authority; Physicians, nu
tritionists (bachelor's or master's de
gree in Nutritional Sciences, Commu
nity Nutrition. Clinical Nutrition. Di
etetics, Public Health Nutrition or

Home Economics with emphasis in Nu
trition). dieticians, registered nurses,
physician's assistants (certified by tho
National Committee on Certification of

Physician's Assistant.^ or certified by
tho State medical certifying author
ity). or State or local medically
trained health officials. Tiiis definition
also applies to an individual who Is not
on the staff of the local agency but who
is qualified to provide data upon which
nutritional risk determinations are
made by a competent professional au
thority on the staff of the local agency.
Compclilive bidding means a procure

ment process under which F'NS or the
Slate, agency selects a single source
(such as a single infant formula manu
facturer offering tho lowest price), a?
determined by tho submission of sealed
bids, for a product for which bids are
sought for use in the Program.
Compliance bug means a covert, on-

slte investigation In wliich a represent
ative of the Program poses as a partici
pant, parent or caretaker of an infant

or child participant, or proxy, trans
acts one or more food Instruments or

cash-value vouchers, and does not re
veal during the visit that ho or she Is a
program representative.
ContracL brand fii/anl formula means

all infant formulas (except exempt in
fant formulas) produced by the manu
facturer awarded the infant formula
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cost contalninenl contract. If under a

single solicitation the manufacturer
BubcontracUj for soy-based infant for
mula, then all Roy-basod infant for
mulas covered by the subcontract are
also considered contract brand infant

formulas (see }246.16a(c)(l)(i». If a
State agency elects to solicit separate
bids for mlik-basod and soy-based in
fant formutaa, ail infant formulas
issued under each contract are consid
ered the contract brand infant formula
(see §246.16a(c)(lKlil). >'or example, all
of the milk-based infant formulas
issued by a State agency that are pro
duced by the manufacturer that was
awarded the mllk-basod contract are
considered contract brand Infant for
mulas. Similarly, all of the soy-based
Infant formulas issued by a State agen
cy that arc produced by the manufac
turer that was awarded the soy-basod
contract are also considered to be con-
tr.ict brand infant formulas. Contract

brand infant formulas also include all

Infant formulas (except exempt infant
formulas; introduced after the contract
Is awarded.

Cost contotnmcfU measure means a

competitive bidding, rebate, direct dis
tribution, or home delivery system im
plemented by a State agency as de
scribed in Its approved State Plan of
operation and administration.
CSFP means the Commodity Supple

mental Pood Program administered by
the Department, authorized by section
5 of the Agriculture and Consumer Pro
tection Act of 197a. as amended, and
governed by part 247 of this title.
Days mean-s calendar days.
DepaTlmoU means Che U.S. Depart

ment of Agriculture.

Di.tcuunl means, with respect to a
State agency that provides Program
foods to participants witiiout the use of
recall grocery stores (such as a State
agency that provides for the honje de
livery or direct distribution of supple
mental food), Che amount of the price
reduction or other price concesRion
provided to any State agency by the
manufacturer or supplier of the par
ticular food product as the result of the
purchase of Program food by each such
State agency, or its representative,
from Che manufacturer or supplier.

Disqualification means the act of end
ing the Program participation of a par-

7 CFR Ch. II (1-1-20 Edition)

ticlpant, authorized food vendor, or au
thorized State or local agency, whether
as ft punitive sanction or for adminis
trative reasons.

Documentation means the presen
tation of written documents which sub
stantiate statements made by an appli
cant or participant or a person apply
ing on behalf of an applicant.
Drug means:
(a) A beverage containing alcohol;
(b) A controlied substance (having

the meaning given it in section 102(0) of
the Controlled Substance Act (21 U.S.C.
802(6)); or

(c) A controlled substance analogue
(having the meaning given it in section
102(32) of the Controlled Substance Act
(21 U.S.C, 802(32)).
Dual paTlicipalion means simulta

neous participation In the Program in
one or more Chan one WIG clinic, or
participation in the Program and in
the CSPP during the same period of
time.

KB7' Capable means the WJC vendor
demonstrates their cash register sys-
teni or payment device can accurately
and securely obtain WIC food balances

nesocjalcd with an ERT card, maintain
the nece.ssary files such as the author
ized product list, hot card file and
claim file and successfully complete
WIC EBT purchases.

Elcclronic Bcnafil TTunsfer (EliT)
means a method that permits elec
tronic access to WIC food benefits

using a card or other access device ftp-
proved by the Sccretaiy.
Klcclronic slgnalure mea'ns an elec

tronic sound, symbol, or process, at
tached to or associated with tvn appli
cation or otlier record and executed
and or adopted by a person with the In
tent to sign the record.
Employee fraud and obuic means the

intentional conduct of a State, local
agency or clinic employee which vio
lates program regulations, policies, or
procedures. Including, but not limited
to, misappropriating or altering food
instruments or cash-value vouchers,
entering false or misleading Infonna-
tlon in case records, or creating case
records for fictitious participants.
Exempt infant formula means an in

fant formula that, meets the rcqulro-
mcnts for an exempt Infant formula
under section 412(h) of the Federal
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Kood, Drug, and Cosmotic Act (21
U.S.C. 3i>0.%(h)) and Ihe regulations at
21 CKK parts 106 and 107.
Family means a group of related or

nonrelatftd individuals who arc living
together as one economic unit, except
that realdonts of a homolass facility or
an institution shall not all be consid
ered as members of a single family.
Farmer means an individual author

ized by the State agency to sell oligibio
fruits and vegetables to participants at
a farmers" market or roadside stands.

Lidividuals who exclusively sell
produce grown by someone else, such
as wholesale distributors, cannot be
authorized.

Farmers' market means an association
of local farmers who acscmbio at a de
fined location for the purpose of selling
their produce directly to consumers.
Fiscal year means the period of 12 cal

endar months beginning October 1 of
any calendar year and ending Sep
tember 30 of the following calendar

year.

FSS means the Food and Nutrition

Service of the U.S. Department of Agri
culture.

Food cost.'i means the costs of supple
mental foods, determined in accord
ance with j246,14(b).
Food delivery system means the meth

od used by State and local agencies to
provide supplemental foods to partici
pants.

Food instrunienl means a .voucher,
check, electronic benefits transfer card
(yJBT), coupon or other document
which is used by a participant to ob-
tain.suppiemontAl foods.
Food sales means sales of ail SNAP el

igible foods intended for home prepara
tion and consumption, including nteal,
fish, and poultry: bread and cereal
products: dairy products: fruits and
vegetables. Food Items such as con
diments and spices, coffee, tea, cocoa,
and carboneted and noncarbonated
drinks may be included in food sales
when offered for sale along with foods
in the categories Identified above. Food
sales do not include sales of any Items
that cannot be purchased with SNAP
benefits, such as hot foods or food thai
will be eaten in the store.

J-'uU nutrition bene/il means the min
imum amount of reconstituted fluid

ounces of liquid concentrate infant for-

§246.2

mula as specified in Table 1 of
§2'l6.10(c;(9) for each food package cat
egory and infant feeding variation
(e.g.. Food Package lA fully formula
fed. lA-FFj.

Health services means ongoing, rou
tine pcdiatric and obstetric care (such
as infant and child care and prenatal
and postpartum examinations) or refer
ral for treatment.

High-risk vendor means a vendor Iden
tified a.5 having a high probability of
committing a vendor violation through
application of the criteria established

in §246.12(J)(3) and any additional cri
teria established by the State agency.
Home food delivery contractor means a

solo proprietorship, partnership, coop
erative ae.soolation. corporation, or
other business entity that concract.s
witli a State agency to deliver author
ized supplemental foods to the resi
dences of participants under a home
food delivery system.
Homeless facility means the following

types of facilities which provide meal
service. A supervised publicly or pri
vately operated eheltcr (including a
welfare hotel or congregate shelter) de
signed to provide temporary living ac
commodations; a facility that provides
ft temporary residence for individuals
Intended to be Institutionalized: or a

public' or private place not designed
for. or nonnally used as, a regular
sleeping accommodation for human
beings.
Homeless individual means a woman,

infant or cliild:
(a) Who lacks a fixed and regular

nighttime residence: or
(b) UTtose primary nighttime resi

dence is:

(1) A supervised puhlicly or privately
operated shelter (including a welfare
hotel, A congregate slielier, or a shelter

for victims of domestic violence) des
ignated to provide temporary living ac
commodation;
(2) An institution that provides a

temporary residence for individuals in
tended to be tnsticutlonatlzed:
(3) A temporary accommodation of

not more than 305 days in the residence

of another Individual; or
(4) A public or private place not do-

stgnod for, or ordinarily used as, a reg
ular sleepii^g accommodation for
liuinan beings.
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Ills means the Indian Health Service

of the U.S. Department of Health and

Human Services.

Individual with disabililie.^ means a

handicapped person as defined in 7 CFR
J5b.3.

Infant formula means a food chat

meets the definition of an Infant for

mula in section 20l(;^) of the Federal
Pood, Drufr. and Cosmetic Act (21
U.S.C. 321(7.)! and that meets the re

quirements for an Infant formula under

section 412 of the Federal Food. Dru^.
and Cosmetic Act (21 U.S.C. 3S0a) and
the regulations at 2l,CPR parts lOG and
107.

Inslitnlion means any re.sldontial ac
commodation which provides meal
service, eacepf private residences and
homeless facilities.

Infants means perwns under one year
of a^e.
ItwenLory audit means the examina

tion of food Invoices or other proofs of
purchase to determine whether n ven
dor has purchased sufficient quantities
of supplemental foods to provide par
ticipants the quantities specified on
food instruments redeemed by the ven
dor durinp a piven period of time.
Local agency means: (a) A public or

private, nonprofit health or human
service ayency which provides health
services, either directly or throueh
contract. In accordance with §246.5; (b)
an IHS service unit; (c) an Indian tribe,
band or proup recognized by the De
partment of the Interior which oper
ates a health clinic or Is provided
health services by an IHS servico unit;
or (d) an Intertribal council or group
chat is an authorized representative of
Indian trlbo.<i, bands or groups recog
nized by the Department of the Inte
rior, which operates a health clinic or
is provided health services by an IHS
service unit.

Members of populations means persons
with a common special need who do not
necessarily reside in n specific geo
graphic area, such as off-reservation
Indiana or migrant farmworkers and
their families. ^
Migrant farmworker means an Indi

vidual whoso principal employment is
In agriculture on a seasonal ba.sls. who
has been so employed witliln the last 24
months, and who establishes, for the

7 CFR Ch. I) (I-tI-20 Edition)

purposes of such employmejit. a tern-
porary abode.

Miilli-funcLion equipment means
Point-of-Ssle equipment obtained by a
WIG vendor through commercial sup
pliers, which Is capable of supporting
WIG EBT and other payment tender
typos.

jVef price means tho difference be
tween an infant formula manufactur

er's lowest national wholesale price per
unit for a full truckload of Infant for
mula and the rebate level or the dis
count offered or provided by the manu
facturer under an'^infant formula cost
containment contract.

Aon-conirnct (trand infant formula
means all Infant formula, including ex
empt Infant formula, that l.s not cov
ered by an Infant formula cost contain

ment contract awarded by that Sto.tc

agency.

Nonprofit agency mean.s a private
agency which Is exempt from income
tax under the Internal Revenue Code of

1954. as amended.

Nutrilion education means individual
and group sessions and the provision of
materials that are designed to improve
health sr«.bus and achieve positive,
change in dietary a.nd physical activity
habits, and that emphasize the rela
tionship between nutrition, physical
activity, and health, all in keeping
with the personal and cultural pref
erences of the individual.

Nutrilion Services and Adminislralion
(NSA) Costs means those direct and In
direct costs, exclusive of food costs, as

definod In 8246.14(C). which Btate and
local agencies determine to be nec-
e-ssary to support Program operations.
Costs include, but arc not limited to.

the costs of Program administration.
8tart-up. monitoring, auditing, the de
velopment of and accountability for
food delivery systems, nutrition edu
cation and breastfeeding promotion

and support, outreach, certification,
and developing and printing food in
struments and cash-value vouchers.

Nutritional risk means: (n) Detri
mental or abnormal nutritional condi

tions detectable by biochemical or an-
Lliropometrtc measurements; (b) Other
documented nutritionally related med
ical conditions; (c) Dietary deficiencies
that impair or endanger health; (d)
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Conditions thnt directly affect the nu
tritional health of a person, including
Alcoholism or drug abuse; or (e) Condi
tions that predispose pcrsons to inad
equate nutritional patterns or nutri

tionally related medical conditions. In
cluding, but not limited to. homeless-
ness and mtgrancy.

OIC moans the Department's Office
of the Inspector General. ""
Other harmjnl substances means other

substances such a.s tobacco, pre.scrip-
tlon drugs and over-the-countor medi

cations that can be harmful to the

health of the WIC population, espe
cially the pregnant woman, and her
fetus.

ParLiaUy-redeemcd food inslrumeni
means a paper food instrument which

Is redeemed for less than all of the sup
plemental foods authoriaed for that
food Instrument.

Fnrticipant uiolnlion means any delib
erate action of a participant, parent or
caretaker of an infant or child partici
pant. or proxy that violates Federal or
State statutes, regulations, policies, or
procedures governing the Program.
Participant violations Includo, but are

not limited to, deliberately making
false or misleading statements or de
liberately misrepresenting, concealing,
or withholding facts, to obtain bcno-
fits; selling or offering to sell WlC ben
efits, Including cash-value vouchers,
food instruments. BUT cards, or sup-
plen\ental foods in person, in print, or
online; exchanging or attempting to
e.xchange WIC honefits. Including cush-
value vouchers, food instruments, BDT
cards, or supplemental foods for cash,
credit, services, non-food Items, or uti-
authorized food Items, Including sup
plemental foods in excess of those list
ed on the participant's food instru
ment; bhj'eatenlng to harm or "phys
ically harming clinic, farmer, or ven
dor Btaff: and dual partlclp.atlon.
Participants nieana pregnant women,

breastfeeding women, postparlum
women. Infants and children who are
receiving supplemental foods or food
instruments or cash-value vouchers

under the Program, und the breastfed
Infants of participant breastfeeding
women.

Participation means tho sum of;

(1) The number of persons who re
ceived supplemental foods or-food In
struments during the reporting period;
(2) The number of infants who did not

receive supplemental foods or food in
struments but whoso breastfeeding
mother received supplemental foods or
food instruments during the report pe
riod; and
(3) Tho number of breastfeeding

womeii who did not receive supple
mental foods or food Instruments but
who.se Infant received supplemental
foods or food Instruments during the
report period.
Postparl.um women means women up

to six months after termination of

pregnancy.

Poverty income guidelines means the
poverty Income guidelines prescribed
by the Department of Health and

Human Servlce.s. These guidelines are
adjusted annu.ally by tho Dcpaitmenc
of llealt.h and Human .Services, with

each annual adjustment effective July
1 of each year. The poverty iiicoino
guidelines prescribed by the Depart
ment of Health and Human Services

shall be usod for all States, as defined
Id this section, except for Alaska and
Hawaii. Separate poverty Income
guidelines are prescribed- for Alaska
and Hawaii.

Pregnant laornen means women deter

mined to have one or more embryos or
fetuses In utero.

Price ari;'i«fnie«f means an adjustment
made by the State agency, in accord

ance with the vendor agroenicnt, to the
purchase price on a food Instrument
after it has been submitted by a vendor
for redemption to ensure that the pay
ment to the vendor for the food Instru

ment complies with the State agency's
price Jlinltatlons.
PriHiary conlracl. infant fornmla mcan.s

the specific infant formula for which
m.onufacturers submit a bid to a State

agency in response to a rebate solicita
tion and for which a contract is award

ed by the State agency as a re.Milt of
that bid.

Program means the Special Supple
mental Nutrition Program for Women.
Infants and Children (WIC) authorized
by section 17 of the Child Nutrition Act
of 19G6. as amended.
Proxy means any pereon designated

by a woman participant, or by a parent
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or caretaker of an Infant or child par
ticipant. to obtain and transact food

Instruments or cash'Walue vouchers or
to obtain supplemental foods on behalf
of a participant. The proxy must be
riesignated conelstont with the State
ae'cncy'a procedures established pursu
ant to 5346.12(r)(l). Parents or care
takers applyintj on behalf of child and
Infant participants are not proxies.

f?c£>otc means the amount of money
refunded under cost containment pro
cedures to any State agency from the
manufacturer of the particular food
product as the result of the purchase of
the supplemental food with a voucher
or other purchase Instrument by a par
ticipant in each State agency's pro
gram. Such rebates shall be payments
made subseciuent to the oxchunire of a
food instrument for food.
Remote Indian or Native village means

an Indian or Katlvo village that is lo
cated In a rural area, lias a population
of loss than d.OOO Inhabitants, and Is
not Accessible year-round by means of
a public road (as defined in 23 U.S.C.
101).

Koutiric monitoring means overt, on-
sito monitoring during which program
repreaontatlvos Identify themselves to
vendor personnel.
Secretary means the Secretary of Ag

riculture.

sypD means the Supplemental Food
Programs Division of the Food and Nu
trition Service of the U.S. Department
of Agriculture.
Sign or signature means a handwritten

signature on paper or an electronic sig
nature. If the State agency chooses to
use electronic signatures, the State
agency must ensure the reliability and
Integrity of the technology used and
the security and confidentiality of
electronic signatures collected in ac
cordance with sound management prac
tices. and applicable Federal law and
policy, and the confidentiality require
ments in $24C.26.

Single-/unctioii cguipnient means
Polnt-of-Sale equipment, such as
barcode scanners, card readers. PTN
pads and printers, provided to an au
thorized Nvic vendor solely for use with
the WlC Program.
Sfole means any of the fifty States,

the District of Columbia, the Common
wealth of Puerto Rico, the Virgin, Is-

7CFRCh. II (!-}-20 Edition)

lands. Guam, American Samoa, or the
Commonwealth of the Korthcni Mar
iana Islands.

Stale agency means the health depart
ment or compar.\ble agency of each
State: ah Indian tribe, band or group
recognized by the Department of the
Interior; on intertribal council or
group which is an authorized represent
ative of Indian tribes, bands or groupa
recognized by the Department of the
Dilerlor and which has an ongoing rela
tionship with such tribes, bands or
groups for other purposes and has con
tracted with them to admlnistar the
Program: or the appropriate area office
of the ins.

Stale alliance means two or nioro

Stale .agencies that Join together for
the purpose of procuring Infant for
mula under the Program by soliciting
competitive bids for infant formula.
Stale Flun means a plan of Program

operation and administration that de
scribes the manner In which the State

agency intends to Implement and oper
ate all aspect:^ of Program admlnlatra-
tion v/lthln Its Jurisdiction in accord
ance with §2-16.4.

Sla/ciride RUT means the State agen
cy has converted all WIC clinics to an
EHT delivery method and all author
ized vendors are capable of tran.sactlng
LiJT purchases.

.^up;jfe/nenfaf foods means those foods
containing nulrlenus determined by nu-
iriilonal research to be lacking In the
diets of pregnant, breastfeeding and
postpartum women, Infants, and chil-
drejj, and. foods that promote the
health of the population served by the
WIC Program as Indicated by relevant
nutrition science, public hcaltii con-
cerns. and cultural eating patterns, as
prescribed by the Secretary In §246.10.
Supplcmenlal Nulrilion Assislancc I'ro-

gram (SNAP), formerly known as the
Food Scamp Program, Is the program
authorized by the Food and Nutrition
Act of 2006 (7 U.S.C. 2011. cl. scq.). In
which eligible households recelve'bene-
flts that can be used to purchase food
Items from authorized retail stores and

farmers' markets.

USDA imptcmcnling regulalions In
clude the following: 2 CPU part. 400.
Uniform AcbninistraUve Requirements.
Cost Principles, and Audit Requlrc-
jnents for Federal Awards; 2 CFR part
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415, General Program Administrative
Hegulatlons; 2 CPR part '116. General
Program Admlnletrntlvo Regulatlona
for Qrahls and Cooperative Agreements
to State and Local Governments: and 2

CFR part 418, New Restrictions on Lob
bying.

Vendor means a sole proprietorship,
partnership, cooperative association,

corporation, or other business entity
operating one or more stores author
ized by the State agency to provide au
thorized supplemental foods to partici
pants under a retail food delivery sys
tem. Each store operated by a business
entity constitutes a scparato vendor
and must be authorized separately
from other stores operated by the busi

ness entity. Each store must have a

plnglo,'fixed location, except when the
authorization of mobile stores Is nec

essary to meet the special needs de
scribed in the Stain agency's State
Plan in accordance with

524fi.4(a)(14;(xiv).

Vendor anthorUalion means the proc
ess by which the State agency assesses,
selects, and enters into agreemenus
with stores that apply or subseciuently
reapply to be authorized as vendors.

Vendor limiting criteria means criteria
established by the State agency to de
termine the maximum number and dis

tribution of vendors It authorizes pur
suant to $2i(].12(gK2).

Vendor overcharge . means inten
tionally or unintentionally charging
the State agency more for authorized
supplemental foods than Is permitted
under,the vendor agreement. It Is not a
vendor overcharge when a vendor sub
mits a food instrument for redemption
and tho State agency makes a price ad
justment to the food Instrument.

Vendor peer group system means a
classification of authorized vendors
into groups based on common charac
teristics or criteria that, affect food
prices, for the puritose of applying ap
propriate competitive price criteria to
vendors at authorization and limiting
payments for food to competitive lev
els.

Vendor selection criteria means the cri
teria established by the Stale agency
to select individual vendors for author
ization consistent with tho roquire-
menls In $246.12(gK3) and (gK4).

Vendor viofalion means any inten
tional or unintentional action of a ven

dor's current owners, officers, man

agers. agents, or employees (with or
without tho knowledge of manage
ment) that violates the vendor agree
ment or Federal or State atatutcs, reg
ulations. policies, or procedures gov
erning the Program.
U7C means the Special Supplemental

Nutrition Program for Women. Infants

and Children authorized by section 17

of the Child Nutrition Act of 1966 , 43

U.S.C. 1786.

\VfC-eUgil)le nulrltionats for ;jarlici-
. pants uiilh guaii/ging conditions (here
after referred to as "WIC-cHgiblc

nutrllionals) means certain entcra]

products that are specifically formu-
i.alfld to provide nutritional support for
individuals with a Qualifying condi
tion. when the use of conventional

foods i? precluded, restricted, or Inad

equate. Such WIC-ellgible nutrltloimls
must serve the purpose of, a food, meal

or diet (may be nutritionally complete
or Incomplete) and provide a source of
calories and one or more nutrlcnLs; be

designed for enteral digestion via on
oral or tube feeding; and may not be a

conventional food, drug, flavoring, or

enzyme. ASIC-ellglblo nutrltlonals in
clude many, but not all. products thai

ineec the rtofinitlon of medical food In

Section 5(b)(3) of the Orphan Drug Act
(21 U.S.C. 360ce(IO(3)).

fSO PR 6131, Fob. .13, 1985; 50 PR 6D!)0. Feb. 33.
ISfU)

EDiTORiAi. Note; For Federal Reoister ci

tations affecting }24€.2. see tho List of CFR
Sections Affected, which appears in the
Finding Aids BcuUoii of the printed volume
und at www.govinfo.gov.

§ 246.3 Adminifltrntion.

(a) Delegation to FA'i". Within the De

partment. FNS shall act on behalf of
the Department in the administration

of the Program. Within FNS. 8FPD
and the Regional Offices are respon
sible for Program administration. FNS
shall provide assistance to State find
local agencies and evaluate all levels of

Program operations to ensure that the
goals of the Program are achieved In
the most cffoctlvc and efficient manner
possible.
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(b) Delegation to the Slate agency. The
Slate agency le reaponsible for the ef
fective and efficient artmlnlstratlon of
the Program in accordance with the ro-

quirements of this part; the Depart-
ment'B regulations governing non-
diRcrlmlnatlon (7 CFH parts 15. 15a, and
15b); governing administration of
grams (2 CPR part 200. subparts A
through P and USDA implementing
regulations 2 CKR part 400 and pan
415); governing non-procurement debar-
inent/suspension (2 CPR part 100. 0MB
OuidAilnee to .Agencies on Government-
wide Debarment and Suspension and
USDA Impiementing regulattons 2 CFH
part 417); governing restrictions on lob
bying (2 CFR part 200. subpart R and
USD.A implementing reguiatlons 2 CPR
part 400. part 415, and part 418); and
governing the drug-free workplace re
quirements (2 CFR part 182. Govern
ment-wide Requirements for Drug-Free
Workplace); FNS guidelines; and. in
structions issued under the FNS Dlroc-
lives Management System. The State
agency shall provide guidance to,local
agencies on all aspects of Program op
erations.
(c) Agreemcnl and State. Plan. (1) Each

State agency desiring to administer
the Program shall annually submit a
State Plan and enter Into a written
agreement with the Department for ad
ministration of the Program in the Ju
risdiction of the State agency In ac
cordance with tlic provisions of this
part.
(2) The written agreement sliall in

clude a certification regarding lob
bying and. if applicable, a disclosure of
lobbying activities, as required by 2
CFR part 200, subpart E and USDA im
plementing regulations 2 CFR part 400,
ixvrt 415. and part 418.
(3) The written agreement must In

clude a statement that supports full •
use of Federal funds provided to State
agencies for the administration of the
WIC Program, and excludes such funds
from State budget restrictions or limi
tations including hiring freezes, work
furloughs, and travel restrictions.
(d) State agency eligibility. A State

agency shall be ItielJgibie to partici
pate In the WIC Program If State or
local sales tux is collected on \nc food
purchases in the area in which It ad
ministers the program, except that, if

7CFRCh. II (J-1-20 Edllion)

sales la.x is collected on WIC food pur
chases by sovereign Indian entities
which are not State agencies, the Slate
agency shall remain eligible if any ven
dors collecting such tax are disquali
fied.

(e) Slate sfo//mp standards. Each
State agency shall ensure that suffi
cient staff 1» available to administer an

efficient and fiffecclvo Program includ
ing, but not limited to, tlie functions of
nutrition education, breastfeeding pro
motion and support, certification, food
delivery, fisca! reporting, monitoring,
and training. Based on the June par
ticipation of tiie previous fiscal year,
each State agency, as a minimum,
shall employ the following staff;
(1) A full-time or equivalent adminis

trator when the monthly participation
level exceeds 1,.'>00. or a half-time or

equivalent administrator when the
monthly participation exceeds 500.
f2j At- least one full-time or equiva

lent Program specialist for each 10,000
participants above 1.500. but the State
agency need not employ more than
eight Program specialists unless the
State agency considers it necessary.
Program specialists should be utilized
for providing fiscal management and
technical assistance, monitoring ven
dors, reviewing local agencies, train
ing. and nutritional services, or other
•Program duties aa assigned by the
State agency.
(3) For nutrition-related services, one

full-time or equivalent nutritionist
when the monthly participation is
above 1.500. or a half-time or equiva
lent nutritionist wlion the monthly
participation exceed-s 500. The nutri
tionist shall be named State WTO Nu

trition Coordinator and shall mcel
State personnel standards and quali
fications in paragraphs (e)(3) (1), (11).
(Hi), (iv), or (v) of this section and have
the qualifications in paragrapli
(e)(3)(vl) of this section. Upon request,
an exception to these quatiflcations
may be granted by FNS. The State WIC

Nutrition Coordinator shall—
(i) Hold a Master's degree with em

phasis In food and nutrition, commu
nity nutrition, public health nutrition. '
nutrltlnn education, human nutrition,
nutrition science or equivalent and
have at least two years responsible ex
perience as a nutrltloni.st In education.
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social service, maternal and child

health, publlc hftalth, mitritlon. or ell-
etetlce; or
(li) Be registered or eligible Tor reg

istration with the American Dietetic
Association and have at least two

years experience; or
'(ill) Have at least a Bachelor of
Science or Bachelor of Arts degree,
from an accredited four-year institu
tion. with emphasis in food and nutri
tion. community nutrition. ' public
health nutrition, nutrition education,

human nutrition, nutrition science or

equivalent and have at least three
yoara of responsible experience a.s a nu
tritionist In education, social service.

mfttern.al and child licalth. public
health nutrition, or dietetics; or
(iv) Be qualified as a Senior Public

Health Nutritionist under the Depart
ment of Hcaltli and Human Services
guidelines; or
(v) Meet the IHS standarila for a Pub

lic Health Nutritionist; and
(vl) Have at least one of the fol

lowing: Program development skills,
education background and experience
In the development of educational and
training resource materials, commu
nity action experience, counseling
skills Of experience In participant ad
vocacy.

(4) A designated breastfeeding pro
motion coordinator, to coordinate

breastfeeding promotion efforts identi
fied in the State plan in accordance
with the requirement of §24G.4(a)(fl) of
this part. The person to whom the
State agency assigns this responsi
bility may perform other dutiR.« as
well.

(5) A staff person designated for food
delivery system management. TJie per
son to whom the State agency assigns
this responalblHty may perform other
duties as well.
f6) The State agency shall enforce

hiring practices which'comply with the
nondiscrlmlnation criteria set forth In
$246.6. The hiring of minority staff Is
encouraged.
(f) Delegation to local agency. The

local agency shall provide Prograni
benefits to participants in the most ef
fective and efficient manner, and shall
comply with this part, the Depart
ment's regulations governing non-
discrimination (1 CPR parts 15. 15a.

§246.4

15b). the regulations governing the ad
ministration of grants (2 CFR part 200,
subpart A-F and USDA implementing
regulations 2 CKU part 400 and part
415). Office of Management and Budget
Circular A-^130. and State agency and
FNS guidelines and instructions.

[SO FR 6121, Fob. 13. Ifl85; M FR 8008. Fub. 28,
1D8S. R3 amended at .S2 FR 21X16. Juno A. I!)81;
.59 FR 1H99, Mar- 1), 1991; 65 FR 83377, T)oc. 29.
2000; 71 KR 56738. Sepi. 27. 2006; 76 Fit 37983.
June 29, 2011; 76 FK 59868, Sept. 28. 2011:81 FU
10149. Mar. 1. 2016; 81 FR 66194. 60495. Sopb. 28.
2016]

Subpart B—State end Local
Agency Eligibility

S24(>.4 State plan.

(a) licqtiirancnts. By August 15 of each
year, each State agency shall submit

to KNS for approval a State Plan for
the following fiscal year as a pre
requisite to receiving funds under this
section. The State agency may submit
the State Plan In the format-provided
by FNS guidance- Alternatively, the

State agency may submit the Plan in
combination with other federally re
quired planning documents or develop
its own format, provided that the infor
mation required below Is Included- FNS
reqiiests advance notification that a
State agency intends to use an alter
native format. The State Plan shall be
signed by'the State designated official
responsible for ensuring that the Pro
gram is operated In accordance with

l.ho Stat-e Plan. FNS will provide writ
ten approval or denial of a completed
State Plan or amendment within 30

days of receipt. Within 15 days after
FNS receives an Incomplete Plan. FNS
will notify the Slate agency that addi
tional information la needed "to com

plete the Plan. Any disapproval will be
accompanied by a statement of the rea
sons for the disapproval. After receiv
ing approval of the Sute Plan, each
State agency shall only submit to FNS
for approval subsUvntlve changes In the
State Plan. A complete and approved
Plan shall Include:

(1) An outline of the State agency's
goals and objectives for improving Pro
gram operation8. to include EBT and/or

KBT implementation.
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(2) A budget, for nutrition Ren-ices
and administration fund£. and an esti
mate of food expenditures.
(3) An estimate of Statewide partici

pation for the coming fiscal year by
category of women. Infanta and chil
dren.

(4> l-he State agency staffing pattern.
(5) Ad Affirmative Action Plan which

Includes—

(1) A list of all areas and r.pcclal pop-
iilationa. in priority order based on rel
ative need, within the jurisdiction of
the Stata agency, the State agency's
plan.s to initiate or expand operations
under the Program in areas most In
need of supplemental foods, including
plans to Inform nonpartlcipatlng local
agencies of the availability and bene
fits of the Program and the availability
of technical asslsiance in Imple
menting the Program, and a descrip
tion of how the State agency will take
all reasonable actions to identify po
tential local agencies and eucourage
agencies to Implement or expand oper
ations under the Program within the
following year In the neediest one-third
of all areas unserved or partially
served;
(li) An estimate of the number of po

tentially eligible person.s In each area
and a list of the areas in the Affirma
tive Action Plan^whlch are currently
operating the Program and their cur
rent participation, which participant
priority levels as specified in §246.7 arc
being reached in oach of these areas,
and which areas in the Affirmative Ac

tion Plan are currently operating
CSPP and their current pui'ticlpation;
and

,  (ill) A list of the name.s and addresses
of all local agencies.
(6) Plans to provide program benefits

to eligible migrant farmworkers and
their families, to Indians, and to home
less individuals.

(7) The Stale agency's plans, to be
conducted in cooperation with local
agencies, for Informing eligible persons
of the availability of Program benefits.
Including the eligibility criteria for
participation, the location of local
agencies operating the Program, and
the Institutional conditions of
§246.7(n)(l)(lj of chla par'j. with cmpha-
sl.s on reaching and enrolling eligible
women in the early months of preg-

7 CFRCh. II (1-1-20 Edition)

nancy and migrants. Such information
shall be publicly announced by the
State agency and by local agencies at
least annually. Such information ehali
also be distributed to offlCBs and orga
nizations that deal with significant
numbers of potentially eligible pcr-
Kon.s. including health and medical or
ganizations. hospitals and clinics, wel
fare and unemployment offices, social
service agencies, farmworker organiza
tions, Indian tribal organizations, or

ganizations and agencies serving home
less IndividualR, and religious and com
munity organizations in low-income
areas.

(B) A description of how the Slate
agency plans t:o coordinate program op
erations with other services or pro
grams that may benefit participants
In. or applicants for. the program.
(9) The State agency's uutrltion edu

cation goals and action plans to In
clude:

(I) A description of the methods that
will bo used to provide drug and other

harmful substance abuse information,
to promote and support breastfeeding,
and to meet the special nutrition edu
cation needs of migrant farmworkers
and their families. Indians, and home
less persons.
(II) State agencies have the option to

provide nutrition education materials
to Institutions participating In the
CACFF at no cost, as long as a written
agreement for sharing such matcriala
Is in place between the relevant WIC
and C.ACFP entities. State agencies
may initiate a sharing agreement with
their State-level CACFP counterparts
that v.-ould apply statewide, or may au
thorize their local agencies or clinics
to initiate a sharing agreement, at the
local level with their local level

CACFP counterparts.
(10) For Indian Stale or local agen

cies that wish to apply for the alter
nate Income decermination procedure
In accordance with S248.7(d)(2)(vll),
documentation that the majority of In
dian household members have Incomes
below eligibility criteria.
(11) A copy of the procedure manual

developed by the State agency for guid
ance to local agcnclea in operating the
Program. The manual shall Include—
(Ij Certification procedures, includ

ing;

364



Docusign Envelope ID: 6B460210-9042-4EF8-AB53-43E489846B57

Food and Nutrliioh Service, USDA

(A) A Use of ihc Bpccific nutritional
rlak criteria by priority level which ex
plains how a person's nutritional risk
is determined;

(6) liomatologlcal data requireinenta

Includiag timeframes for the collection
of such data;
(C) The procedures for requiring

proof of pregnancy, consistent with

§24G.7(cK2Kii). if tho State agetioy
chooses to require such proof:

(D) 'ITie State agency's income guide
lines for Program eligibility;

-(K) Adjustments to tho participant
priority system (see §!l'1C,7(e)('lJ> to ac
commodate high-risk postpartum
women or the addition of Priority VII;

and.

(F) AltcniMe language for the, state
ment of rights and responsibilities
which is provided to applicants, par
ents, or caretakei3 when applying for
benefits as outlined in §246.7(i)(tO) and
(j)(2)(l) through (J)(2Klll). This alter
nate language must be approved by
KNS before it can be.used in the re

quired statement.

(H) Methods for providing nutrition
education, including breastfeeding pro
motion and support, to participants.
Nutrition education will Include infor
mation on (h ug abuse and other harm
ful substances. Participants will in
clude homeless individuals.

(lii) Instructions concerning all food'
delivery operations performed at" the
local level, Including the list of accepu
able fooci.s and their maximum monthly
quantities as required by
§2-1(3.10(b){2XiJ.
(iv) Instructions for providing all

records and reports which the State
agency requires local agencies to main
tain and submit: and

(v) Instructions on coordinating oper
ations under the program with drug
and other harmful substance abuse

counseling and treatment services.

U2j A description of the State agen
cy's financial management system.

(13) A description of how the State
agency will distribute nutrition serv
ices and administration funds, Includ
ing start-up funds, to local agencies op-
orating under the Program.

(14J A description of the food delivery
system as It operates" at the State
agency level, including—

§246.4

(i) 7'ppe of system. All food delivery
systems in use within the State agen
cy's jurisdiction;

(iO VendOT Hmiting and selection cri
teria. Vendor limiting criteria. If used
by the Stale agency, and the vendor se

lection criteria established by the
State agency consistent with tho re
quirements In 5246.12(gX3) and (g)(4);

(111) A sample vendor, farmer and/or
farmers' market, if applicable, agreement.
The sample vendor agreement must in
clude the sanction schedule, the proc-
csa for notification of violations in ac-

ftordance • with §248.12(1X3). and the
State agency's policies and procedures
on Incentive Itejiis In accordance with
§246.12(g)(3)(lv). which may be incor
porated as attachmcjUfi or. If the sanc

tion schedulD. the process for notifica
tion of violations, or policies on incen

tive items are in the State agency's
regulations, through citations to. the.
regulations. State agencies that intend
to delegate signing of vendor, farmer
and/or farmers' market agreements to
local Agencies must describe the State

agency supervision and instruction
that will be provided to ensure Che uni
formity and quality of local agency ac-
tivltie-s;

(Iv) Vendor moniloring. The system for
monlt.oring vendors to ensure compli
ance and prevent fraud, waste, and pro
gram noncompliance. and the State
agency's plans for improvement iu the

coming year in accordance with
§240.12{J). The State agency must also
include the criteria It will use to deter

mine which vendors will receive rou

tine monitoring vlsilA. State agencies
that Intend to delegate any aspect of
vendor monitoring responslbllllies to a
local agency or contractor must de

scribe the State agency supervision
and instruction chat will be provided to
ensure tlie uniformity and quality of
vendor monitoring;
(v) Farmer monitoring. The system for

monitoring farmers and/or farmers'
markets within its Jurisdiction, if ap
plicable. for compliance with program
requirements;

(vi) Opfioni regarding trafficking con
victions. Tho option exorcised by the
State agency to sanction vendors pur

suant to §240.12{t)(lXi).
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(vli) Food instrumenls and ca5/i-t;a/?ic
vouchers. A facsimile of the food Instru
ment and cash-valuc voucher. If used,
and a description of the Kystem the
State agency will use to account for
the disposition of food Instruments and
cash value vouchers In accordance with

§24G.12(g):
(vlil) A'anies of contractors. The names

of companle.i. excludliig authorised
vendors, with whom the State agency
has contracted to participate In the op
eration of the food dftllvery system;
(ix) Nutrilion services and udministra-

lion funds conversion For State ogenclos
applying for authority to convert food
funds to nutrition services and admin

istration funds under §24G.l(!(g). a full
description of their proposed cost-cut-
ting system or system modification:
(x) Homeless parlicipanls. If the State

(^ency plans to adapt Its food delivery
system to accommodate the needs of

horaclcBR Individuals, a description of
such adaptations:
(xl) Infanl./ormula cost containmanl. A

description of any Infani formula cost
co.ntainmont system. A State agency
must submit a State Plan or Plan

amendment if it is attempting to sLruc:-
ture and Justify a system that Is not a
single-supplier competitive bidding
system for Infant formula in accord
ance with 5246.l6a(d): is reQUCStlng a
waiver for an Infant formula cost con

tainment system under $246.16a(c): or.
is planning to clmngo or modify Its cur
rent system or implement a system for
the first time. The amendment must be

submitted at least 90 days before the
proposed ""effective date of the system
change. The plan amendment must in
clude documentation for requests for
waivers based on interference with effi
cient or offccllve program operations;
a cost comparison analysis conducted
under §240.i6a(d)(2): and a description
of the proposed cost containment sys
tem. If FNS disputes supporting plan
amendment documentation, it will
deem the Plan amendment Incomplete
under this paragraph (a), and will pro
vide the State agency with a statement
outlining disputed Issues within 15
days of receipt of the Plan amendment.

The State agency may not enter into
any Infant formula cost containment

contract until the disputed Issues arc
resolved and FKS has given its con-

7CfR Ch. II (1-1-20 Edition)

sent. If necessary. FNS may grant a
postponement of Implementation of an
Infant formula cost containment ays-
tom under §2'10.16a(f). If at the end of
the postponement period issues remain
unresolved the State agency must pro
ceed with a cost containment system
Judged by FNS to comply with the pro
visions of this part. If the State agency
doc.s not comply, It will lic subject to
the penalties set forth in S3>16.16a(i):

(xll) Vendor, farmer andJor farmers'
niorAcf froininp. The procedures the
Slate agency will use to train vendors
(in accordance with §246.12(1)), farmers
and/or farmers' markets (In accordance
with §240.l2(v)). State agencies chat In
tend to delegate any aspect of training
to a local agency, contractor, vendor or
farmer representative must describe
the supervision and Instructions that
will be provided by the State agency to
ensure the uniformity and quality of
vendor, farmer and'or farmers' market

training:

(xll!) Food fn.?tru»ienf and cetsli-valne
voucher sccuriLv. A description of the
State agency's system • for ensuring
food instrument and oash-valuo vouch
er .security in accordance with

52'16.12(p);
(xlv) Participant access determination

criteria. A de.=icription of the State
agency's participant access determina
tion criteria consistent with §246.12(1);
and

(XV) Mobile stores.'Tho special needs
necessitating the authorization of mo
bile stores, if the State agency chooses
to ftutiiori/.e such stores.

(xvl) Vendor cost containment. A de

scription of the State agency's vendor
peer group system, competitive price

criteria, and allowable reimbursement

levels that demonstrates that the
State agency Is In compliance with the
cost containment provisions In
§346.12(g)(4): Information on non-profit
above-50-percent vendors that the
State agency has exempted from com
petitive price criteria and allowable re

imbursement levels In §24e.i2(g)(4)(lv):
a Ju.siification and documentation sup
porting the Btate agency's request for
an exemption from the vendor peer
group requirement In §246.12(g)(4). If
applicable; and. if the State agency au
thorizes any above-50-percenc vendors.
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information required by FNS to deter
mine whether the State ayency's ven
dor coat containment ayatem meets the
requirements In S24G.12((r)(4)(l).
(xvli) Other cost containincnl syslenis.
A description of any other food cost
containment systems (such as juice

and cereal rebates and food Item re-

Etrictlonsj.

(xvlH) f.til of in/ont /orniuio laholc-
soferi, di'tlributoni, and retailers. The

policies and procedures for coinpllini;
and distributing- to authorized \V1C re-
tall vendors, on an annual or more fre

quent basis, as required by
§246.12(0(11}. a list of Infant formula
wholesalers, distributors, and retailers

licensed in the State in aocordance

with State law (Including: regulations},
and Infant formula manufacturers reg
istered with the Food and Drug Admin
istration (FDA) that provide Infant for-
rhula. The vendor may provide only the
authorized infant formula which the
vendor has obtained from a source in

cluded on the list described in

S24G.12(g}(ll} bo participants in ex
change for food Instruments specifying
Infant formula.

(xlx) A description of how the State
agency will replace lost, stolen, or
damaged KBT cards and transfer the

associated benefits within seven busi

ness days.
(xx} A description of the proccduies

eatabllshed by the State agency to pro
vide customer service during non-busi
ness hours that enable participants or
proxies to report a lost, stolen, or dam

aged card, report other card or benefit
issues, receive information on the EDT

food balance and receive tiie current

benefit end date. The procedures shall
address how the Stale agency will re
spond to reports of a lost, stolon, or

damaged card within one business day
of the dale of report.
(15) The State agency's procedures

for accepting and processing vendor ap
plications outside of its established
Limcframcs if the State agency deter
mines there will othenvlse inad

equate participant access to the WIC

Program.
(16) The State agency's plans to pre

vent and Identify dual participation In
accordance with §246,7(l}(l}{i) and
(1)(1K11}. In States where the Program
and the CSFH operate In the same

§246.4

area, or where an Indian Slate agency
n|>erates a Program in the same area as
a geographic State agency, a copy of
the written agreement between the
State agencies for the detection and

prevention of dual participation shall
be submitted.

(17} A dbscrlptlon of the procedures
the Stale will use to comply with the
civil rights requirements described In
§246.8, Including the processing of dis
crimination complaints.
(18) A copy of the State agency's fair

hearing procedures for participants and
the administrative appeal procedures
for local agencies, food vendora. farm
ers and farmers' markets. ■,

(19} The State agency's plan to en
sure that participants receive required
health and nutrition aase6sment.s wben
certified- for a period of greater tlian
six inonttis.

(20} The State agency's plan to reach
and enroll migrants, and eligible
women in the early months of preg
nancy.

(21} The State agency's plan to estah-,
llsh, to the extent practicable, tliat
homeless facilities, and instiiutlons if
It chooses to make the Program avail
able to them, meet the conditions es
tablished in §24C.7(n}(l>(l} of this part,
if residents of such accommodations
are to be eligible to receive wic Pro
gram benefits.

(22} A plan to provide program bene-
ntK to unscrvcd Infanta and children
under the care of fo.ster parents, pro
tective services, or child welfare au
thorities, Including infants exposed to
drugs perlnatally.

(23} A plan to improve access to the
Program for participants and prospec
tive applicants who are employed or
who reside in rural aiea-s, by addressing
their special necd.s through the adop
tion or revision of procedures and prac
tices CO minimize the time participants
and applicanLs must spend away from
work and the distances particlpanls
and applicants must travel. The State
agency shall also describe any plans for
issuance of food Instruments and cash-
value vouchers to employed or rural
participants, or to any other segment
of the participant population, through
means other than direct participant
pick-up. pursuant to §246.12(r)(4}. Such
description shall also include measures

367



Docusign Envelope ID: 6B460210-9042-4EF8-AB53-43E489846B57

§246.5

lo ensure the liaiigriUy of Protrr.im
Bervices and fiscal accountabUlly. The
Stale afrency will also describe its pol
icy for approvine transporlallon of par-
ticlpanU lo and from \V1C clinics.
(24) Assurance that each local agency

and any subgrantees of the State agen
cy and/or local agencies are in compli
ance with the requirements of 2 CFR
part ino. OMT) Guidelines to Agencies
on Government-wide Dcbarment and

Snspcnsion and USDA implementing
regulations 2 CPR part 417 regarding
nonprocuroment dftharmcnt/susponslon.
(25) A description of the State agen

cy's plans bo provide and maintain a

drug-free workplace In complinncc
with roquirements In 2 CFR part 180.,
Government-wide Requirements for
Drug-Free Workplace (Financial As
sistance) and USDA implementing reg
ulation 2 CFR part 421.
(2C) A list of all organizations with

which the State agency or its local
agencies has executed or intends to

execute a written agi-eement pursuant
to §246.26(h) authorizing the use and
dl&clOBuro of confidential applicant and
participant information for non-WlC
purposes.

(27) The State agency's policies and
procedures for preventing conflicts of
interest at the local agency or clinic
level In a reasonable manner. Ac a min

imum, this plan must prohibit the fol
lowing WTC certification praccicos by
local a.goncy or clinic employees, or
provide effective alternative policies
and procedures when such prohibition
is not possible;
(Ij Certifying oneself;
(11) Certifying relatives or close

friends; or.
(ill; One employee determining eligi

bility for ail certification criteria and
issuing food instruments, cash-value
vouchers or supplemental food for the
same partlclpans.
(28) The State agency's plan for col

lecting and maintaining information
on cases of participant and employee
fraud and abuse. Such Information

should include thei nature of the fraud
detected and the associated dollar
losses.

(29) The State agency's Universal
Identifier number.
(b) Fu6/ic comment. The State agency

shall establish a procedure under whicli

7CFRCh. li (1-1-20 Edition)

membor.s of the general public arc pro
vided an opiKjrtunity to comment on
l.he development of the State og'ency
plan.

(c) Amcnrfmcufi. At any time after ap
proval, the State agency, may amend
the .State Flan to reflect changes. The
State agency r-hali submit the amend
ments to FNS for approval. The amend
ments shall bo signed by the State des
ignated official responsible for enaur-
Inn that the Frogram is operated in ac
cordance with the State Plan.
(d) Retention of copy. A copy of the

approved State Plan or the WIC por
tion of the State's composite plan of
operations shall be kept on file at the
State agency for public inspection.

[50 Fn612I. Fob. 12. 1985]

iiniTouiat NOTs For Fedrrai. Reoister ci-
cutloris iiffcctlnjr 1248.4. sro the List of CFR
Sections Affected, which appears In the
Plodins Aids section of the printed volume
and K". wii:w.9avinfo.BOu.

1248.5 Selection ot local ngcncies.

fa) General. This section sets forth

the procedures the State agency shall
perform In the selection of local agen
cies and the e.ocpanslon, reduction, and
disquuliiication of local agencies al
ready In operation. Di making deci
sions to Intitiace, continue, and dis

continue. the participation of local
agencies, the State agency shall give
consideration to the need for Program
benefits as delineated in the Afflrma-

' tive Action Plan.

(b) Application of local agencle.<!. The
State agency shall require each agen
cy, Including subdivisions of the State
agency, wliich desires approval as a
local agency, to submit a written local
agency application. After the receipt of
an tncompieie application, the State
agency shall provide written notifica
tion to tlie applicant agency of the ad
ditional information needed. After the
receipt of a complete application, the
State agency.shall notify the applicant
agency In writing of the approval or
disapproval of its application. When an
application is disapproved, the State
agency shall advise the applicant agen
cy of the reasons for disapproval and of
the right to appeal as set forth In
§246.18. When an agency submits an ap
plication and there are no funds to
serve the area, the applicant agency
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shall be not/ifled Lhat, there are eur-

rently no funds available for Program
Initiation or expansion. The applicant

agency shall be notified by the State
agency when funds become available.
(c) Program inilialion and expansion.

The State agency shall meet tlio fol
lowing requirements concerning Pro
gram Initiation and expansion:
(1) The State agency will consider

the Affirmative Action Plan (see
$24G.4(a)(6)) when funding local agen
cies and expanding existing operations,
and may consider how much of the cur

rent need is being met at each priority
level. The selection criteria cited In
paragraph (dXl) of this section Rh.al) be

applied to each area or special popu
lation before eliminating that area
from consideration and serving the
next area of special population. The
State agency shall consider the number
of participants In each priority level
being served by.existing local agencies
in detennlhlng when It is appropriate
to move Into additional areas in the

Affirmative Action Flan or to expand
existing operations in an area. Addi-
tioually, the State agency shall con
sider the total number of people poten
tially eligible in each area coinparcd to
the number being served.
(2) The State agency shall provide a

written Justification to l-'NS for not

funding an agency to serve the highest
priority area or special population.
Such Justification may Include its in
ability to administer the Program,
lack of Interest expressed for operating
the Program, or for those areas or spe
cial populations which are under con-

aideratlon for expansion of en existing
operation, a determination . by the
State agency that there Is a greater
need for funding an agency serving an
area or special population not oper
ating the Program, The State agency
shall USB the participant priority sys
tem In §2-10.7 as.a measurement of
greater need in such determination.

13) The State agency may fund more
Chan one local agency to serve the
same area or special population as long
as more than one local agency Is nec
essary to servo the full extent of need
in that ares or special population.
(d) /jocai apcncg priority si/steni. The

State agency shall establish standards
for the selection of new local agencies.

§246.5

Such standards shall include the fol
lowing considerations;
(1) The State agency shall consider

the following priority system, which is
based on the relative availability of
health and administrative services. In
the selection of local agencies:
(t) First consideration shall bo given

to a public or a private nonprofit
lieaJth agency that will provide ongo
ing. routine pediatric and obstetric
care and administrative services.
(IJj Second consideration shall be

given to a public or a private nonprofit
health or human service agency that
will enter Into a writteji agreement
with another agency for either ongo
ing, routine pcdiatric and obstetric
care or administrative services.

(lit) Third consideration shall be

given to a public or private nonprofit
health agency that will enter into a
written agreement with private physi
cians. licensed by the State, in order to
provide ongoing, routine pediatric and
obstetric care to a specific category of
participants (women. Infants or chil
dren).
(iv) Fourth consideration shall be

given to a public or private nonprofit
human service agency Lhat will enter
into a written agreement with private
physicians, licensed by the State, to
provide ongoing, routine pediatric and
obstetric care.
(v) Fifth consideration shall be given

to a public or private nonprofit health
or human service agency that will pro
vide ongoing, routine pediatric and ob
stetric care through referral to a
health provider.
(2) The State agency must, when

seeking new local agencies, publish a
notice In the local media (unless it has
received an appllaatlOD from a local
public or nonprofit privul,e health
agency that can provide adequate serv-
lces).'Tho notice will include a brief ex
planation of the Program, a description
of the local agency priority system
(outlined in this paragraph (d)). and a
request Chat potential local agencies
notify the State agency of their inter
est. In addition, the State agency will
conr-nct all potential local agencies to
make sure they are aware of the oppor
tunity to apply. If an application Is not
submitted within 30 days, the Slate
agency may tiien select a local agency
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in (mother area. If sufficient funds are
available, a State agency will give no
tice and con-idder applications outside
the local area at the same llnic.

(e) Diiguoli/icotion 0/ local agencies. (1)
The State agency may rtisaualify a
local agency—
(I) When the State agency determines

noncompUance with l-'rogram regula
tions;
(II) When the State's Program funds

are Insufficient to support the contin
ued operation of all Its existing local
agencies at their current participation
level: or
(III) When the State agency doier-

mines, following a review of local agen
cy credentials in accordance with para
graph (f) of this section, that another
local agency can operate the Program
more effectively and efficloncly.
.  (2) The State agency may establish
its own criteria for dtnqualirieatlon of
local agencies. The State agency shall
notlf^' the local agency of any State-es
tablished criteria. In addition to any

State established criteria, the State

agency shall consider, at a minimum—
(I) The availability of other commu

nity resources to participants and the
cost efficiency and cost cffectiveneas of
the local agency in terms of both food
and nutrition services and administra
tion costs;

(II) '["he percentages of participants
In each- priority level being served by
the local agency and the percentage of
need being met in each participant cat--'
egory;

(ill) The relative position of the area
or special population served by the
local agency In tho Affirmative Action
Plan;

fiv) The local agency's place In the
priority system In paragraph (d)(1) of
this Boction; and
(v) The capability of another local

agency or agencies to accept the local
Agency's participants.
(3) When disqualifying a local agency

under the Program, the State agency
shall—

(I) Make every effort to transfer af
fected participants to another local
agency without disruption of benefits;
(II) Provide the affected local agency

with written notice not less than 60
days in advance of the pending action
which inclu(ies an explanation of the

7 CFRCh. 11 (1-1-20 Edition)

reasons for disqualification, the date of
disauallflcatlon, and, except In cases of
tlie expiration of a local agency's
agreement, the local agency's right to
appeal OS set forth in §246.18: and
(ill) Ensure that the action is not in

conflict with any existing written
agrcementa between the State and tlie
local agency.
(f) Fcrlodic review of local ngeticy

qiialificoLions. The .State agency may
conduct periodic reviews of the quali
fications of authorized local agencies
under Its Jurisdiction. Based upon the
results of such reviews the State agen
cy may make appropriate adjustments
among the participating local agencies.
Including tho,cll5((uaUflcatlon of a local
agency when the State agency <leter-
mines that another local agenc.v can

operate the Program more effectively
and efflelontly. In conducting such re
views. the State agency shall consider

the factors listed in paragraph (e)(2) of
this section in Addition to whatever
criteria ,lt may develop. The State
agency shall Implement the procedures
established In paragraph (e)(3) of this
oection when diaquallfylnp a local
agency.

[50 FR 6131. Feb. 13. 1985; 50 FH 8088. Fob. 23.
1983; 65 FR 53527. Sept. 5; 2000; 71 FR 56728,
Sept. 27,2006)

§24C.6 Agreements with local a((cn-
cies.

(a) .^gncd luriilcn agreements. The
State agency shall enter into a signed
written agreement with each local
agency, including subdivisions of tho
State agency, which sets forth tho
local agency's responsibilities for Pro-
grftjn operations as prescribed In this
part. Copies Of the agreement shall be
kept on file at both tho State and local
agencies for purposes of review and
audit in accoidance with §§246.19 and
246.20. Neither the State agency nor the
local agency has an obligation bo renew
the agreement. The expiration of an
agreement is not subject to appiml. The
State agency shall provide local agen
cies with advance written notice of the
expiration of an agreement as required
under 5§246.S(ft)(3)(U) and 246.18(b)(1).
(b) Proufxion.^ of agrccmcni. The agree
ment between the State agency and
each local agency shall ensure th.at the
local agency—
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(1) CompHes wlLh all the fiscal and
operational requlremenls prescribed by
the State agency puriiuant to debar-
menv and suspension reQulrements and
If applicable, the lobbying restrictions
of 2 CFR part 200. subpart S. and USDA
implementing regulations 2 CFR part
400. part 415. and part 417, and FNS

guidelines and instructions, and pro
vides on a timely basis to tho State
agency all reriuired information re
garding fiscal and Program informa
tion;

(2) Hoe a competent professional au
thority on the etaff of the local agency

• and the capabilities necessary to per
form tho certification procedures;
(2) Makes available appropriate

health sei-vlccs to participants and in
forms applicants of the health servicea
which are available;

(4) Prohibits smoking in tlie space
used to, carry out the WIC Program
during the time any aspect of WlC
services are performed;
(5) Has a plan for continued efforts to
make health services available to par
ticipants at the clinic or through writ
ten agreements with health care pro
viders when health services arc pro
vided through referral;
(6) Provides nutrition education serv

ices. Including breastfeeding promotion
and support, to participants, in compli
ance with $246.11 and FN'S guidelines
and instructions:

(7) Implements a food delivery sys
tem prescribed by tho State agency
pursuant to $246.12 and approved by
FNS;

f8) Maintains complelc. accurate,
documented and current accounting of
all Program funds received and ex
pended;
(9) Maintains on file and has avail-

able for review, audit, and evaluation
all criteria used for certification, In
cluding information on the area served.
Income standards used, and specific
criteria used to determine nutritional
risk; and

(10) Does not discriminate against
persons on the grounds of race, color,
national origin, age. sex or handicap;
and complies, data, maintains records
and submits reports as required ix) per
mit effective enforcement of tho non-
dlscrlmlnatlon laws.

§246.6

(c) Indian ugcndei. Each Indian State
agency shall ensure that'all local agen
cies under its jurisdiction servo pri
marily Indian populations.

(d) Health and human service agencies.
When a health agency and a human
service agency comprise the local agcn^
cy. both agencies aliall together meet
all the requirements of this part and
shall enter Into a written agreement
which outlines all Program responsibil
ities of each agency. The agreement
shall bo approved by the State agency
during the application process and
shall be on file at both the State and
local agency. No Program funds shall
be used to reimburse the health agency
for the health services provided. How-
over. costs of certification borne by the
health agency may be reimbursed.

(0) HcttUh or hiiman scrujcc flpe?ieics
and pVivafc physicinns. When a health or
human service agency and private phy-
slclan(s) comprise the local agency, all
parties shall together meet all of the
requirements of this part and shall
enter into a written agreement which
outlines the intcr-rclated Program re
sponsibilities between the physiclanCs)
and the local agency. Tlie agreement
shall be approved by the State agency
during the application process and
shall be on file at both agencies. The.
local agency shall advise the State
agency- on its application of the

namefs) and addressees) of the private
phyfilcian(s) participating and obtain
State agency approval of the written
agreement. A competent professional
authority on the staff of the health or
human service agency shall be respon-
Bible for the certification of partici
pants. No Program funds shall be used
to rel.mburse the private physiclanCs)
for Che health services provided. How
ever. costs of certification data pro
vided by tho physiclanCs) may be reim
bursed.

(f) OulreaclUCcrti/ication In llospital.t.
The State agency shall ensure that
each local agency operating the pro
gram within a hospital and'or that has
a cooperative arrangement with a hos

pital:

(1) Advises potentially eligible indi
viduals that rocelve Inpatlent or out
patient prenatal, maternity. or
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poscparbum services, or thnt accom
pany a child under the age of 5 who re
ceives well-child serviccR. or the avail-

ability of proBram services; and
(2) To the extent feasible, provides an

opportunity for individuals who may he
ellslble to be certified v/ithin the hoa-
plcal for participation In the WIC Pro
gram.

l.<n FK flt2l. Fell. 13. 1065. us amended ai 59
Fn 11500, Mar. 11, 199<; 03 FR 6397'!. Nov. 18.
I90S: 70 PR 59880. Sept. 28. 3011; 81 FK C(H93.
Sept. 28, 201G]

Subpar! C—Participant Eligibility

S 2<t6.7 CertlAcation of participHnKs.

(a) Inlcffralion xoith health services. To
lend adminlstratlvo efnclency and par
ticipant convenience to the certifi
cation process, whenever possible, Fro-
grram intake procedures shall he com
bined with intake proceflurep for other
health progr.ams or services adminis
tered by the State and local aBencdes.
Such mercing may Include verification
procedures, certification Interviews,
and income computations. Local agen
cies shall maintain arid make available
for distribution to all prcfmant.
postpartum.. and breastfeeding women
and to parents or caretakers of infants
and children applying for and partici
pating in the Program a list of local re
sources for drug and other harmful sub
stance abuse counseling and treatment.
(b) Pros/ram referral and acccs.s. StAte

and local agencies shall provide WTC
Program applicants and participants or
their designated proxies with informa
tion on other health-related and public
assistance programs, and when appro
priate, shall refer applicants and par
ticipants to such programs.
(J) The State agency shall provide

each local WIC agency with materials
showing, the maximum income limits,
according to family size. nppHcahle to
pregnant women, infants, and children
up' to age 5 under the medical assist
ance program established under Title
XIX of the Social Security Act (In this
section, referred to as the "Medicald
Program"). The local agency shall, in
turn, provide to adult Individuals ap
plying or reapplying for the WIC Pro
gram for themselves or on behalf of
others, written information about the

Medlcaid Program. If sucii individuals

7CFR Ch. 11(1-1-20 Edition)

are not currently participating in Med
icald but appear to have family income
below the applicable maximum income
limits for the program, the local agen
cy shall also refer these individuals to

Medicald. including the referral of in
fants and children to the appropriate
entity in the area autliorized to deter
mine eligibility for early and periodic
screening, dl.agnostic. and treatment
(EPSDT) services, and. the I'oferral of
pregnant women to the appropriate en
tity in the area authorized to deter

mine presumptive eligibility for the
Medicnid Program, if such determina-
.tlona arc being offered by the State.
(2) State agencies shall provide WIC

services at community and migrant
health centers. Indian iiealth Services
facilities, and other federally health
care supported facilities established in

medically undeiscrvod areas to the ex
tent feasible.

(3) Local agencies may provide Infor
mation about other potential sources
of food assistance In the local area to

adult Indlvldualb applying or re-
applying In person for the uaC Pro

gram for themselves or on behalf of

others, when such appllcanis cannot he
served because the Program Is oper

ating at capacity in the local area.
(4) Each, local agency that does not

routinely scliodulo appointment-s shall
schedule appointments for en\ployed
adult individuals seeking to apply or
reappiy for participation in the WIC

Program for themselves or on behalf of
others so as to minimize the time such

individuals arc absent from the work
place due to such application.
(5) Each local agency shall attempt

to contact each pregnant woman who

misses lier first appointment to apply
for participation in the Program In
order to reschedule the appointment.
At the time'of initial contact, the local
agency shall request an address and
telephone number where the pregnant
woman can be reached.

(c) EligibilUy crileria and basic certifi
cation procedures, (i) To qualify for the
Program, infants, chUdren. and preg
nant. postpartum. and breastfeeding
women must:

(i) Re.sidc wltlUn the Jurisdiction of
the State (except- for Indian State
agencies). Indian State agencies may
establish a .similar requirement. All
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Slate a^'cncics may determine a serv
ice area lor any local agency; and may
require that an applicant reside within
the service area. Howovor, the State
agency may not use length of residency
as an eligibility requirement.
(ii) Meet the income criteria speci

fied In paragraph (d) of this section.
(ill) Meet the nutritional risk cri

teria specified in paragraph (e) of this
section.

{2)(i) At certification, the State or
local agency must require each appli
cant to present proof of residency (i.e.,
location or address where the applicant
routinely lives or spends the night) and
proof of identity. The State or local

agency must also check the identity of
participants, or in the case of infants
or children, the identity of the parent
or guardian, or proxies when issuing
food, cash-value vouchers or food in

struments.'The State agency may au
thorise the certification of applicants
when no proof of residency or identity
exists (such as when an appllr-ant or an
applicant's parent is a victim of theft,
loss, or disaster; a homeless individual;
or a migrant farmworker), in those

cases, the State or loc-al agency must
require the applicant to confirm in
writing hls/Jier residency or identity.
Further, an Individual residing in a re
mote Indian or Native village or an In
dividual served by an Indian tribal or
ganization and residing on a re.serva-
tion or pueblo may establish proof of
residency by providing the State agen
cy their mailing address and the name
of the remote Indian or Native village.
(II) For a State agency opting to re

quire proof of pregnancy, the State
agency may issue benefits to appli
cants who claim to be pregnant (as
suming that all other eligibility cri
teria arc met) but whoso conditions (as
pregnant) are not visibly noticeable
and do not have documented proof of
pregnancy at the time of the certifi
cation interview and determination.
The State agency should then allow a
reasonable period of time, not to ex
ceed 60 days, for the applicant to pro
vide the requested documcnutlon. If
such documentation Is not provided as
requested, the woman can no longer be
considered categorically eligible, and
the local agency would then be Justi
fied In termioatlQg tlie woman's WIC

§246.7

participation in the middle of a certifi
cation period.

(3) A State, a Stats agency, and an
Indian Tribal Organization (including,
an Indian tribe, band, or group recog
nized by the Department of the Inte
rior; or an Intertribal council oi- group
which is an authorized representative
of Indian tribes, bands or groups lecog-
jilzed by the Department of the Inte-,
rior and which has an ongoing relation
ship with such tribes, bands or group.s
for other purposes and has contracted
with them to administer the Program)
serving as a State agency, may limit
WIC participation to United SUtes
citizens, nationals, and qualified aliens
as these terms are defined in the Immi
gration and Nationality Daws (0 U.S.C.
1101 cl se<i.). State agencies that Imple
ment this option shall inform FNS of
their intentions and provide copies of
the procedures f.hey will establish re
garding the limitation of V.'lC Hcrvices
to United States citizens, nationals,
and qualified aliens.

(4) Tl.e certification procedure shall
be performed at no cost to tho appli
cant.

(d) /»icomc CTilcria and income cligi-
liiUly determinations. The State agency
shall establish, and provide local agen
cies with. Income guidelines, defiul-
tJons. and procedures to be used In de
termining an appllcant'R income eligi
bility for the Program.
(1) Incoitw eUgibilitu guidelines. The

State agoncy njay prescribe Income
guidelines either equaling the income
guidelines established under section 9

of the National School Lunch Act for
rcduced-prlce school meals or Identical
to State or local.guldellnos for free or
roduced-prlce health care. However, in
conforming Program Income guidelines
to health care guidelines, the State
agency shall not establish Program
guidelines which exceed the guidelines
for reduced-price schooi meals or are
Itfss than 100 percent of the revised pov
erty Income guidelines Issued annually
by the Department of Health and
Human Services. Program ap'pllcanls
who meet the requlrement-s estabilahcd
by paragraph (d)(2)(vl>(A) of this sec-
tlon'shall not be subject to the income
limits established by State agencies
under this paragraph.
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(1) Local apencir income cligibilii!/
guidelines. Different guidelines may be
prescribod for different local agencies
within the Stale provided that the
guidelines are the ones used by the
local agencies for determining eligi
bility for free or reduced-price health
carc.

(il) Annual udfustments I'/i the income
guidelines. On or before June 1 each
year, FN3 will announce orljiistnicnts
in the income guidolinea for reduced-
prioc meals under suction 9 of the Na

tional School Lunch Act. based on an
nual adjustments in the revised pov
erty Income guidelines issued by the
Department of Health and Human
Services.
(ill) Iinplementatlon of the Inco.me

guidelines. On or Ixsfore July 1 each
year, each State agency shall announce
and transmit to each local agency the
State agency's family size Income
guidelines, unless changes in the pov
erty Income guidelines issued by the
Department of Health and Human
Services do not necessitate changes In
the State or local agency's income
guidelines. The State agency may Im
plement revised guidelines concur
rently with the Implemeiitatlon of In
come guidelines under the Medicaid
program established under Title XIX of

the Social Security Act (42 U.S.C. 1396
of et scQ.). The State agency shall en
sure that conforming adjustments are
made. If nece.ssary. In local agency in
come guldellnos. The local agency shall
implement (revised; guidelines not
later than July 1 of each year for which
such guidelines are issued by tlie State.
(3) Income ellgibililg determinations.

The State agency shall ensure that
local agencies - detennlne Income
through the use of a clear and simple
application form provided or approved
by the State agency.
(ij Time/rames for determining Income.

In rieterjnlnlug the income eligibility
of an applicant, the Stale agency jnay
Instruct local agencies to consider the
Income of the family during the past 12
months and the family's current rale
of Income to determine which indicator
more accurately reflects the family's
status. However, persons from families
with adult members v/ho arc unem
ployed shall be eligible based on in
come during the period of unomploy-

7CFRCh. II (1-1-20 Edifjon)

ment If the loss of Income causes the
currftiit rate of Income to be less than

the State or local agency's income
guideline.^ for Program eligibility.
(ii) Definilion of "Income". If the

State agency uses the National School
Luncit reduced-priced meal income
guidelines, as spcciricd in paragraph
(d)(l> of this section, it shall ur,e the
following definition of income: Income
for the purposes of this part means
gross cash income before deductions for

Income taxes, employees' social secu
rity taxes, Insurance premiums, bonds,
etc. Income includes the foHowihg—•
(A) Monetary compensation for serv

ices, including wages, salary, commis
sions, or fees;

(Uj Net income from farm and non-
farm self-employment;

(C) Social Security benefits:
(D) Dividends or interest on s-tvings

or bonds,, Income from estates or.

trusts, or net rental Income;

(K) Public as.si&tancc or welfare pay
ments:

(F) Unemployment compensation;
(0) Covernmcnt civilian employee or

military retirement or pensions or vet
erans' payments;
(11) Private pensions or annuities;

(1) Alimony or child support pay
ments;

(J) Regular contributions from pcr-
Bons not living in the household:
(K) Net royalties; and

(L) Other cash income. Other cash in
come includes, but is not limited to.

cash amounts received or withdrawn

from any source including savings. In-
vestments, trust accounts and other re
sources which arc readily available to
the family.
(til) f/ie of a Slate or local health care

dcfinUion of "Income.". If the State
agency uses State or local free or re

duced-price health care income guide
lines, it will ensure that the definitions

of income (sec p.aragraph' (d)(2>(ll) of
this section), family (see §246.2) and al
lowable exclusions from Income (see
paragraph (d)(2)(iv) of this section) are
used uniformly to determine an appli
cant's incorhe eligibility. This ensures
that liouscholds with a gross Income in
excess of 185 percent of the Federal in
come guidelines (see paragraph (d)(1) of
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this section) are not ellgihlc for Fro-
gram beneflt.fi. The exception to this ro-
quireinent Is persons who are also In
come eligible under other programs
(see paragraph (cl)(2)(vl) of this sec
tion).
(iv) Income exclusions. <A) In deter

mining Income eligibility, the State
agency may exclude from consider
ation as income any:
(/) Basic allowance for housing re

ceived by military services personnel
residing off military installations or In
privatized housing, whether on- or off-
base; and

(2) Co.st-of-llving allowance provided
under 37 U.S.C. 405. to a mcnibcr of a

unifonnecl service who is on duty out
side the contiguous states of the
■United States.

(B) The value of inklnci housing and
other inklnd benefits, shall bo excluded
from con.slderatlon as income in deter
mining an applicant's eligibility for
the program.

(C) I.joan8. not including amounts to
which the applicant has constant or
unlimited access.

(D) Payments or benefits provided
under certain Federal programs or acts
are excluded from consideration as In
come by legislative prohibition. The
paymenUi or benefits which must be ex
cluded from consideration afi income
Include, but are not limited to:

(]) Reimbursements from the Uni
form Relocation Assistance and Real
Property Acquisition Policies Act of
1970 (Pub. L. 91-646, sec. 216. 42 U.S.C.
•1636);

(2) Any payment to volunteers under
Title I (VISTA and others) and Title II
(RSVP. foster grandparents, and oth
ers) of the Domcatic Volunteer Service
Act of 1973 (Pub, L. 93-113, sec. 404(r). 42
U.S.C. .S041<g)) to Che extent excluded
by that Act;

(J) Payment to volunteors under sec
tion 6(b)(l)(U) of the Small Business
Act (SCORE and ACE) (Pub. L. 95-510.
sec. 101,16 U.S.C. 637(bKl)(D));

(41 Income derived from certain sub-
marginal land of the United States
which is held in trust for certain In
dian tribes (Pub. L. 94-114, sec. 6. 25
U.S.C. 459e);

IS) Payments received under the Job
Training Partnerfihip Act (Pub. L. SI-
SOD, sac. 142(b). 29 U.S.C. 1552(b));

§246.7

(6) Income derived from the disposi
tion of funds to the Grand River Band
of Ottawa Indians (Pub. L. 94-540. sec.
6):

(/) Payments received under the
Alaska Native Claims Sclticmcnt Act
(Pub. L. 100-241, sec. 15. 43 U.S.C. sec.
)626(c));

(#) The value of asslstAnce to chil
dren or their families under the Na
tional School Lunch Act. as amended
(Pub. L. 94-105. sec. 9(d). 42 U.S.C. sec.
1760(e)). the Child Nutrition Act of 1966
(Pub. L. 69-642. sec. 11(b). 42 U.S.C. sec.
1780(b)), and the Food and Nutrition
Act of 2008 (Pub. L. 95-113, sec. 1301. 7
U.S.C. sec. 2017(b)):

(.9) Paymentfi by the Indian Claims
Commission to the Confederated Tribes
and Bands of the Vakima Lidian Na
tion or the Apache Tribe of the Mesca-
Joro Reservation (Pub. L. 95-433. sec. 2.
25 U.S.C. 6090-1);

{10) Payments to the Passamaquoddy
Tribe and the Pcnobscot Nation or any
of their mcmbcrfi received pursuant to
the Maine Indian Claims Settlement
Act of 1380 (Pub. L. 96-420, sec. 6. 9(c).
25 U.S.C. 1725(i). 1728(0)):

(//) Payments under the Low-income
Home Energy Afisl.stancQ Act, as
amended (Pub. Jj. 99-125. sec. 504(c), 42
U.S.C. sec. 8624(0);

{12) Student financial assistance re
ceived from any program funded in
whole or part under Title IV of the
Higher Education Act of 1965, including
the Pell Grant, Supplemental Edu
cational Opportunity Grant. State,Stu
dent Incentive Grants. National Direct
Student Loan, PLUS. College Work
Study, and Byrd Honor Scholarship
propraniK, which is .used for costs de
scribed In section 472 (1) and (2) of thai
Act (Pub. L. 99-498, section 479n. 20
U.S.C. 1087uu). The sj'mctfied costs set
forth in section 472 (1) and (2) of the
Higher Education Act are tuition and
fees nornialiy assessed a student car
rying the same academic workload as
determined by the institution, and in
cluding the costs for rental or purchase
of any equipment. nmterlal.s. or sup
plies required of all students In the
same course of sludy; and an allowance
for books, supplies, trunsjwrtatlon. and
miscellaneous personal expenses for a
student attending the institution on at
least a half-time basis, as detennlnccl
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by the Institution. The spcclflefl costs
set forth in section 472 (1) and (2) of the
Act arc those costs which are related

to the costs of attendance at the edu
cational Institution and do not include

room and board and dependent care ex
penses;

(13) Payments under the Disaster Re

lief Act of 1974. as amended by the Dis
aster Relief and Emergency Assistance
Amendments of 1909 (Pub. L. 100-707.
sec. ia5(l), 42 U.S.C. sec. 5i.'>5(d)):
(14) Effective July 1, 1991, payments

received under the Carl D. Perkins Vo

cational Flducation Act, as amended by
the Carl D. Perkins Vocational and Ap
plied Technology Education Act
Amendments of 1990 (Pub. 'L. 101-392,
sec. Ml. 20 U.S.C. sec. 24C0d);

(Idj.Payments pursuant to the Agent
Orange Compensation Exclusion Act
(Pub, }j. 101-201, sec. 1);
(IC) Payments received for Wartime

Relocation of Civilians under the Civil
Liberties Act of 1988 (Pub, L. 100-383.
sec. 105(0(2). 60 App. U.S.C. sec. 19B9b-
4(f)(2));

(17) Value of any child care payments
made under section 402(gKl)(E) of the
Social Security Act. as amended by the
Family Support Act (Pub. L. 100-485.
sec, 301. 42 U.S.C. sec. 602 (g)(1)(E)):
(!6) Value of any "at-risk'' block

grant child care payments made under
section 5081 of Pub. L. 101-608. which
amended section 402(1) of the Social Se
curity Act;

(79) Value of any child care provided
or paid for under the Child Care and
Development Block Grant .'^ct. as
amended (Pub. L. 102-586. Sec. 8(b)), 42
U.S.C. 9858q);
(20) Mandalorj- salary reduction

mnount for milibarj- service personnel
which Is used to fund the Veteran's
Educational Assistance Act of 1984 (GI
Bill), as amended (Pub. L. 99-576. sec.
303(a)(l>. 38 U.S.C. sec. 1411 (b));
(21) Payments received under the Old

Age Assistance ClaimQ Sottlomen't Act.
except for per capita shares In excess of
S2.000 (Pub. L. 98-500. sec. 0. 25 U.S.C.
sec. 2307); .

(22) Payments received under the
Cranston-Oonzales National Affordable
Housing Act. unless the Income of the
family equals or exceeds 80 percent of
Che median income of the area (Pub. L.

-  7 CFRCh. 11(1-1-20 Edition)

101-625. sec. 522(l)(4). 42 U.S.C. sec. 1437f
nt);

(23) Paynients received under the

Housing and Community Development
Act of 1907, unless the Income of the
family Increases at any time to not
less than 50 percent of the median in
come of the area (Pub. L. 100-242. sec.
126(C)(5)fA). 25 U.S.C. sec. 2307);
(24) Payments received under the Sac

and Fox Indian claims agreement (Pub.
I.. 94-189, sec. G);
(25) Paymonts received under the

Judgment Award Authorisation Act. as
amended (Pub. L. 97-4.58, sec. 4, 25
U.S.C. sec. 1407 and Pub, L. 98-64, «cc,
2(b), 25 U.S.C. sec. n7bfb));
(26) Pajments for the relocation as

sistance of mfimhers of Navajo and
Hopl Tribes (Pub. L. 93-531. sec. 22. 22
U.S.C. sec. (HOd-21);
(27) Payments to the. Turtle Moun

tain Band of Chlppowas. Arizona (Pub.
L. 97 -403. sec. 9);
(25) Paymonts to the Blackfoot,

Grosventre, and Asslnlbolnc tribes
(Montana) and the. Pupago (Arizona)
(Pub. L. 97-408, sec. 0(d));
(29) Payments to the Asslniboine

Tribe of the Fort Delknap Indian com
munity and the Asslniboine Tribe of

the Fort Peck Indian Reservation

(Montana) (Pub. L. 98-124, sec. 6);
(30) Payments to the Red I.ake Hand

of Chippewas (Pub." L. 98-123, sec. 3);
(31) Payments received. under the

Saglnaw Chlppiswa Indian Tribe of
Michigan Distribution of .Indgment,
Funds Act (Pub. L. 99-346, sec, 6(b)(2)):
(32) Payments to the Ohippewaa of

Mississippi (Pub. L. 99-377. sec. 4(b)):
(JJ) Payments received by members

of the Armed Forces and their families
under the Family Supplemental Sub
sistence Allowance from the Depart
ment of Defense (Pub. L. 109-163. sec.

608); ejid ,
(37) Payments received by property

owners under the National Flood insur
ance Program (Pub. L. 109-64).
(35) Combat pay received by the

household member under Chapter 5 of
Title 37 or as otherwise designated by
the Secretary.
(v) Arc applicants required to document

income eligibitity? (A) .4rf>ur(iueiv.'au£o-
malicaUy incomn eUglbte applicants. The
State or local agency must require ap
plicants determined to be adjunctlvcly
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or^auLomatlcally income eligible to
document their ellglhlllty for the pro
gram that makee them income eligible
as set forth in paragraph (d)(2Kvl) of
this section.

(B) Other appHcanti. The State or
local agency must reciuire all other ap
plicants to provide documentation of
family Income at certification.
(C) EjcepUons. The income docu

mentation reQuirement does not apply
t/> an individual for whom the nec

essary documentation is not available
or an individual such as n homeless

woman or child for whom the agency
detorinines the Income documentation

requirement would present an unrea
sonable barrier to participation. E.>cain-
plea of individuals for wliom the nec
essary documentation is not available

include those with no Income or no
proof of Income (such as an applicant
or applicant's parent who is a migrant
farmworker or other individual who
works for cash). These are the only ex
ceptions that may he used. When using
these exceptions, the State or local
agency must require the applicant to
sigh a statement specifying why hc'she
cannot provide documentation of in
come. Such n atateinent ia not required
when there is no Income.
(D) Verf/ical/on. The State or local

Agency may require verification of in

formation It determines necessary to
confirm income eURibility for Program
benefits.
(vl> i4d)u«c/ or avtoniutic income eligi-

biliiy. (A) The State agency shall ac
cept as Income-ellgiblo for the Pro
gram any applicant who documents

that he/she Is:

(/) Certified a.s fully eligible to re
ceive SNAP benefits under the Pood
and Nutrition Act of 200C. or certified
as fully eligible, or presumptively eli
gible pending completion of the eligi
bility determhiatlon process, to receive
Temporary Assistance for Needy Fami
lies (TANF) under Part A of Title IV of
the Social Security Act or Medical As
sistance (I.e.. Medicaid) under Title
XIX of the Social Security Act: or
(if A member of a family that Is cer

tified eUgiblc to receive assistance
under TANF, or a member of a family
In which ft pregnant woman or an In
fant Is certified eligible to receive a.<>-
sistance under Medicftid.

§246.7

(B) The SU\te agency may accept, as
evidence of Income within Program
guidelines, documentation of tl\e appli
cant's participaLion in StP.te-admini.^-
tered programs not specified In this
paragraph that routinely require docu
mentation of Income, provided that
those programs have Income eligibility
guidelines at or below the .State agen
cy's Program income guidelines.
(R) Persons who are adjunctlvcly in

come eligible, as set forth In para
graphs (d)(2)(vlXA) of this section,
shall not be subject to the income lim
its cstabllshod under paragraph (d)(lj
of this section.
(vli) Income eUglbilitjj of prcj/uanl

women. A pregnant woman who is Ineli

gible for participation in tlio program
because she does not meet Income

guldcllne.s shall he considered to have
satisfied the income guidciines if the
guidelines would be met by increasing
the number of individuals In her family
by the nunibe.r of embryos or fetuses in
utcro. The same increased family size
may also be used for any of the preg
nant woman's categorlcatly eligible
family membnrs. The Slate agency
shall allow applicants to waive this in
crease in family size.
(vHi> Income eligibility of Indian appli

cants. If an Indian State agency (or a
non-Indian Slate agency which acts on
belialf of a local agency operated by on
Indian organization or the Indian
Health Service) submits census data or
otUei' reliable documentation dnm-

onstratlng to FNS that the majority of
the Indian households in a local agen
cy's service area have incomes at or
below the State agency's Income eligi
bility guidelines. FNS may authorize
the State agency to approve the use of
an Income certification system under
which the local Indian agency shall in
form each Indian applicant household
of the maximum family Income al
lowed for that appllcont'K family size.
The local agency shall ensure chat the
applicant, or the applicant's parent or
caretaker, signs a statement that the
applicant's family Income does not ex
ceed the nin.xlmum. The local agency
may verify the Income eligibility of
any Indian applicant.
(Ix) Are inslrecim miyrani farmworker.<!

and (heir family metnbers rcgnircd lb doc-
umenl income efipifei/if.v? Certain
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InAlream migrant farmworkers and
their family members with expired
Vcriricatlon of Certification cards shall

be declared to satisfy the State agon-
oy'B Income standard and income docu

mentation requirements. Sucli cases
include when Income of that instream

migrant farmworker Is determined at
least onee every 12 months. Such fami
lies shall satisfy the inconic criteria in
any State for any subsequent certifi
cation while the migrant is instream
during the 12-monUi period following
the determination. The determination

can occur either in the migrant's home
base area before the migrant has en

tered the stream for a particular agri
cultural season, or in an instream area
during the agricultural sea.soti.
(e) A'ufrilional rf.?A:. To be certified as

eligible for the Program, applicants
who meet the Program's eliBlbiilty
standards specified In paragraph (c) of
thi.s section mi).st be determined to.be
At nutritional risk. A competent pro
fessional authority on the staff of the
local agency shall determine if a per
son is at nutritional risk through a
jncdical ajid'or nutritional assessment.

This determination may be based on
referral data submitted by a competent
professional authority not on the staff
of the local agency. Nutritional risk
data shall be documented in the par
ticipant's file and shall be used to as
sess an applicant's nutritional status
and risk; tailor the food package to ad
dress nutritional, needs; design appro
priate nutrition education, including
breastfeeding promotion and support;
and make rererral.s to health and social

services for follow-up. as necessary and
appropriate.
Except as stated In paragraph

(e)(lXv) of this section, at least one de
termination of nutritional risk must be

documented at the tlnte of certifi
cation In order for an income eligible
applicant to receive WIC benefits.
(1) Determination of nulrUioiial risk. (0

Required nutritional risk dala. (A) At a
minimum, height or length and weight
measurements shall be performed and/
or documented in the applicant's file at
the time of certincatlon. in addition, a
hematological test for anemia such as
a hemoglobin, hematocrlb, or free
erythrocyte protoporphyrin tost shall
be performed and/or documented at

certification for applicants with no
other nutritional risk factor'present,
F'or applicants with a qualifying nutri
tional risk factor present at certifi

cation, such test shall be performed
and/or documented within 90 days of
the date of certification. However, for

breastfeeding women &-12 months
postpartum, such hematological tests
are not required if a teat was performed
after the termination of their preg

nancy. In addition, such liematological
tests are not required, but are per-

mlcted, for Infants under nine months
of age. All infants nine months of age
and older (who have not already had a
hejnatologlcal test performed or ob
tained. between the ages of six and
nine monlh-s). shall have a

hematological test performed between
nine and twelve months of age or ob
tained from referral sources. This
hematological te.st does not have to
occur within 90 days of the date of cer
tification. Only one test is required for
children between J2 and 24 months of
age. and this test should be done 6
months after the infant test, if pos
sible. At the Stale or local agency's
discretion, the hematological test Is
not required for children ages two and
older who were determined to be within

the normal range at their last certifi
cation. However, the hematological
test shall be performed on such chil
dren at least once every 12 months.

Hematological test data submitted by
a competent profc.sslonal authority not
on the staff of the local agency may be
used to establish nutritional risk. How

ever. such referral hematological data
must:

(I) He. reflective of a woman appli
cant's category, meaning the test must
have been taken for pregnant women
during pregnancy and for postpartum
or breastfeeding women following ter
mination of pregnancy;
(21 Conform to the anemia scrooning

schedule for infants and children as

outlined In paragraph (e)(l)(ilKB) of
this section: and

(J) Conform to recordkceplng require
ments as outlined in paragraph (i)(4> of
thi.s section.

(R) Height or length and weight
measurements and. with the exceptions
specified In paragraph (e)(l)(v) of this
section, hematological tests, shall be
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obinincd for all participanis, Including
those who are dobormined at nutri

tional risk based solely on the estab
lished nutritional risk status of an

other person, as provided in paragraphs
(eXlKlv) and (e)(l)(v) of this section.

(il) Timing of »iur.n7io;'al risk data. tA)
Weight ond hciglil or lengili. Weight and
height or length shall be measured not
more than 60 days prior W certification
for program participation.
(B) Hr.malohgical test for anemia. (/)

For pregnant, breastfeeding, and
posLpartum women, and child appli
cants. the hematologlcal test for ane
mia shall be pcrfornictl or obtained
from referral sources at the time of
certification or within 90 days of the
date of certification. The

hematologlcal test for anemia Djay be
deferred for up to 90 days from the time
of certification for applicants who have
at least one qualifying nutritional risk
factor present at the time of certifi
cation. If no qualifying risk factor Is
Identified, a hematologlcal test for
anemia must be performed or obtained
from referral sources (with the excep
tion of presumptively eligible pregnant
women).
(2) Infants nine months of ago and

older (who have not already had a
hematologlcal test performed, between
six and nine months of age. by a com
petent professional authorlly or oh-
talnod from referral sourcss). shall be
tween nine and twelve months of age
have a hematologlcal tost performed or
obtained from referral sources. Such a
test may bo performort more than 90
days after the date of certification.
(3) For pregnant women, the

hematologlcal test for anemia shall l)c
performed during their pregnancy. For
persons certified as postpartum or
breastfeeding women. the
hematologlcal test for anemia shall be
performed after the termination of
their pregnancy. For breastfooding
women who are 0-12 month-s
poetparlurn. no additional blood test Is
necessary If a tost was performed after
the termination of their pregnancy.
The participant or parenl/guardian
shall be Informed of the test results

when there la a finding of anemia, and
notations reflecting the outcome of the
tests shall be made In the participant's
file. Nutrition education, food package

§246.7

tailoring, and referral services shall be
provided to the participant or parent/
guardian, as necessary and appropriate.
(Ill) nreastfectling dvads. A

breastfeeding woman may bo 'deter
mined to he a nutritional risk if her

breastfed Infant has been determined

to be A nutritional risk. A breastfed in

fant can be certified based on the

mother's medical and'or nutritional as
sessment. A breastfeeding mother and
her infant shall be plao.ed In the high
est priority level for which either Is

qualified.
(iv) Infants born to WIC mothers or

loomcn who were eligible to participate In
WIC. An infant under six months of age
may be determined to be at nutritional
risk if the infant's mother was a Pro-

giiim participant during pregnancy or
of medical records document "Jiat the

woman wa.s at nutritional risk during
pregnancy because of detrimental or

abnormal nutritional conditions de
tectable by biochemical or anthropo-
metrlc measurements or other docu

mented nutritionally related medical
conditions.

(v) Presumptive eligibility for pregnant
women. A pregnant woman who meets

the Income ellgibHity standards may
be considered presumptively eligible to
participate in the program, and may be
certified immediately without an eval
uation of nutritional risk for a period
up to 60 days. A nutritional risk aval-

nation of such woman shall be com

pleted not later than CO days after the
woman Is certified for participation. A
hematologlcal lest for anemia is not
required to be performed within the 60-
day period, but rather within 90 days,
unless the nutritional risk evaluation

performed docs not Identify a quali
fying risk factor. If no qualifying risk
factor is Identified, a hematologlcal
test for anemia must be performed or

obtained from referral sources before
the 60-day period elapses. Under the
subsequent determination process, if
the woman does not meet any quali
fying uutritional risk criteria, Includ
ing anemia criteria, the woman shall

be determined JncUglble and may not
participate in the program for the ref
erence pregnancy after the date of the
determination. Said applicant may
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Eiubseciuently reappty for program bene
fits and If found to be both Income ell-

Edible and at qualifying nutritional risk
may participate in the program. Per

sons found ineligible to participato in
the program under this paragraph shall
be advised In writing of the ineligi-
bllity, of the reasons for the ineligi-
billty, and of the right to a fair hear
ing. The reasons for the ineligibllity
shall be properly documented and shall

be retained on file at the local agency.
In addition, if the nutritional risk eval

uation is not completed within the 60-
day timeframe, the woman shall be de
termined ineligible.
(vl) Hcprcsjiou. A \V1C participant
who is rcapplying for WIC bcnefltia may
>>e considered to be at nuirltlonal risk

In the next certification period If the
competent profesaional authority de
termines that the applicant's nutri
tional status may regress to the nutri

tional risk condltlonfs) certified for in
the previous certification period with

out supplemental foods an^or WIC nu
trition services, and if the nutritional
risk condltlonfs) certified for in the
previous certification period is/are ap
propriate to the category of the partic
ipant In clic Bubsequcnt certification

based on regression. However, such ap

plicants shall not bo considered at nu
tritional risk based on the possibility
of regression for consecutive certifi
cation periods. Applicants who are cer
tified based on.the possibility of re

gression should be placed either in the
same priority for which they were cer
tified in the previous certification pe
riod; a priority level lower than the
priority level assigned In the previous
certification period, consistent with
§24G.'I(eX4); or in Priority vn. if the
Slate agency Is using that priority
level.

(2) N'ufrifionai risk cnlerfa. The fol
lowing oie examples of nutritional risk
conditions which may be used as a
basis for certlflcacion. These examples
Include—

ft) Detrimental or abnormal iiutrl-
tlonal conditions detectable by bio
chemical or anthropomctric measure
ments. such as anemia, underweight,
overweight, abnormal patterns of
weight gain In a pregnant woman, low
birth weight In an infant, or stunting
In an infant or child:

7CFR Ch. II (1-1-20 Edition)

(11) Other documented nutrlclonally
related medical conditio.ns, such as
clinical signs of nutritional defi
ciencies. metabolic disorders, pre-ec-
lampala in pregnant women, failure to
tlirlve in an Infant, chronic infections
In any person, alcohol or drug abuse or
mental retardation In women, lead poi

soning. hlstKsry of high risk preg
nancies or factors associated with high
risk preguancles (such as smoking;
conception before 16 months

postpartum; history of low birth
weight, premature births, or neonatal
loss; adolescent pregnancy: or current

multiple pregnancy) In pregnant
women, or congenital malformations in
Infants or children, or infants born of

wonien with alcohol or drug abuse hi.s-
torles or mental retardation.

(Hit Dietary deficiencies that impair
or endanger health, such as Inadequate

dietary patterns a&sesscd by a 24-hour
dietary recall, dietai-y history, or food
frequency checklist; and
(Iv) Conditions that predispose per

sons to inadequate nutritional patterns
or nutritionally related medical condi

tions. Auch as homeiessness or ml-

grancy.

(3) A'ufrfhonai risk prioriiics. In deter
mining nutritional risk, the State
agency ahall develop and Include in its

State Plan, specific risk conditions by
priority level with Indices for Identi
fying these conditions. The criteria
shall bo used statewide and in accord

ance with the priority system as set

forth In paragraph (e)(4) of this section.

(4) Sulritlonal risk priorily system. The
competent professional authority shall
fill vacancies which occur after a local

agency ho.^ reached Its maximum par-
t!ci]>aLlon level by applying the fol
lowing participant priority system to
persons on the local agency's waiting
list. Priorities 1 through Vl shall be
utilized In all States. The State agency

may, at Its discretion, expand the pri
ority system to include Priority Vll.
The Slate agency may set Income or
other sub-priority levels wltiiln any of
these seven priority levels. The State
agency may nxpand Priority III, IV. or
V to Include high-risk postpartum
women. The-State agency may place
pregnant or breastfeeding women and
infanta who are at nutritional risk
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Roiely becauRft of homelessness or ml-
grancy In PrlorJcy IV; children who are
at nutritional risk solely bt^cause of
homelensncss or nilgr&ncy In Priority
V; and postpartum women who are at

nutritional risk solely because of
homelesaness or mlgrancy In Priority
VI, OR. the State agency may place
pregnant, breastfeeding or postpartum
women, infants, and children who arc

at nutritional risk solely because of
homelessness or mlgrancy in Priority
\ai.

(I) Pjiorily I. Pregnant women,
breastfeeding women and infants at nu:
tritional risk as demonstrated by
hcmatological or anthropometric
measurements, or other documented

nutrlllonaiiy related medical condi
tions which demonstrate the need for

supplemnntal foods.

(II) VriOTiiy II. Except' those Infanu
who qualify for Priority I. infant up to
Six months of age of Program partici
pants who participated during preg
nancy, and infants up to six months of
age bom of women who were not Pro
gram participants during , pregnancy
but whoso medical records document
that they were at nutritional risk dur

ing pregnancy due to nutritional condi-
• tlons detectable by biochemical or an
thropometric measurements or other

documented nutritionally related med
ical conditions which demonstrated the
person's need for supplemental foods.
(til) Priority III. Children at nutri

tional • risk as demonstrated by
hematologlcal or anthropometric
measurement or other documented
medical conditions which demonstrate

the child's need for supplemental foods.
(iv) PTtorily IV. Pregnant women,

breastfeeding women, and Infants at
nutritional risk because of an Inad
equate dietary pattern.

(vj PrioTil!/ V. Children at nutritional
risk because of an Inadequate dietary
pattern.

(vl) Prioritu VI. Postpartum women at
nutritional risk.

<vll) FrioTili/ Vlf. Individuals certified
for WIG solely due to homolessness or
mlgrancy and. at Btate agency option.
In accordance with the provisions of
paragraph (eXlXvl) of this section, pre
viously certified participants wlio
might regress in nutritional status

.§246.7

without continued provision of supple
mental foods.

(f) ProTM.nnp .^fandnrd<. The local
agencies shall proceas applicants with
in the following limeframes:
(1) VV'cifinp liils. When the local agen

cy is serving il-s maximum caseload,
the local agency shall maintain a wait
ing list of individuals who visit the
local agency to fixpress. Interest in re
ceiving Progi'am benefits and wlio are
likely to be served. However, in no case
shall nn'appllcanc who requests place
ment on the waiting list be denied in
clusion. ̂ tate agencies may establish a
policy which permits or requires local
agencies to accept telephone requests
for placement o.n the waiting list. The.
waiting list shall include the person's
name, address or phone number, status
(e.g.. pregnant, breastfeeding, age of
applicant), and the date he or she was
placed on the waiting list. Individuals
sliali be notified of their placement on
a waiting list within 20 days after they
vJsll. the local agency during clinic of
fice hours to request Program benefits.
For those State agencies establishing
procedures to accept telephone re
quests for placement on a waiting list.
Individuals shall be notified of their

placement on a waiting list within 20
days after contacting the local agency
by phone. The competent professional
authority shall apply the participant
priority system as specified in para
graph (e)(4) of this section to the wait
ing list to ensure that Die iiighest pri
ority persons become Program partici
pants first when caseloofl slots become

available..

(2) Tliiieframcs for procussing appli
cants. (I) When Che local agency is not
serving its maximum caseload, the
local agency shall accept applications,
make eligibility determinations, notify
the applicants of the decisions made
and. if the applicants are to be en
rolled. issue food, cooh-value vouchers
or food instruments. All of these ac
tions shall be accomplished within the
tlmeframes set forth below.
(11) Tlio processing tlmeframes shall

begin when the Individual visits the
local agency during clinic office hours
to make an oral or written request for
Program bonoflts. To ensure chat accu-
riite records are kept of the date of
auch requests, the local agency shall.
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at the thnc of each request, record the
applicant's name, addrew and tho date.
The remainder of the Information nec

essary to determine eliiciblllty shall be
obtained by the time of certification.
Medical data taken prior to certifi
cation may be used as provided in para
graph (g)(4) of this aectlon.

(ill) The local agency shall act, on ap
plications within the' following time-
frames:

(A) Special nutritional risk appli
cants shall be notified of their eligi
bility or ineliglbllity within 10 days of

the date of the first request for Pro
gram benefits; except that State agen
cies may provide an extension of the
notification period to a maximum of l.S

days for those local agencies which
make written request. Including a jus
tification of the need for an extension.

.,The Suate agency shall establish cri
teria for identifying categories of per
sons at special nutritional risk wtio re

quire exi>editec1 services. At a min

imum, however, these categories shall

Include pregnant women eligible as
Priority I participants, and migrant
farmworkers and their family members

who soon plan to leave the jurisdiction
of the local agency.

(B^ All other applicants shall be noti
fied of their eligibility or inellglbility
within 20 days of the date of the fhst
request for Program benefits.
(iv) Bach local agency using a retail

purchase system shall issue n food in-
8trumcnt(B) and if applicable cash-
value vouclier(s) to the participant at
the same time as notification of cer

tification. Such food instrument(s) and
cash-value vouchers shall provide bene
fits for the current month or the rc-

nialnlng portion thereof and shall be
redeemable immediately upon receipt
by the participant. Local agencies may
mail the initial food iostrument(s) and
If applicable cash-value vouchers with
tho notification of certification to

those participants who nieot the cri
teria for the receipt of food instru
ments llirough the mail, as provided in
|24G.12(r)(4).
(V) Each local agency with a direct

distribution or home delivery system

shall issue the supplemental foods to
tho participant within 10 days of
Issuing the notification of certifi
cation.

(g) Cnriiftcallor, period.?. (1) Program
benefits will be based upon certifi
cations established in accordance with
tho following timeframos:

K'»r,: \ via tn eerjfien:

0) wom.in

ai eosipMum woman .....

(il) SroiilDodtq woman .

M CNU)

For irut tlixolion ct nor orogivincy. a.-^ up 10 in* Ui: day d Iho mon:n h wNch In*
inlonl Mcomas lU n**Xt dd or m* crSQruncv «nd> (lot ciimpls. It mo Inlunl Is
bom Jun*4. six w«*kt aUr birtnwoulJb* July IS. sndconiU:aUcn weuWond
Jw»y 31).

Uo to inabsj day ol m* iiiin montn alier tno bnbylt bom or tho progoi.n cy onds
(poctpanum).

Approximatoiy ov*ry lU monino. Tn* Stale *o*ncy may pormii Its local ajone 1*> ta
eo.'.Hy • OrMttrooding woman up lo ISA init dtyotinn monin inwMchnotlntan:
ttims I y**r old. or Via woman coasts brMSdaaOIng, wMchovor occu't 'ir«l.

Approxlmatoly ovary six monins. Tho Slal* as*i^ "^1 Poon'l Hs local ogonciei Is
cni'v nn Inlani under tij manihi ol ago up la in* last day d ine nonin In wnicti
the inlar.; (ums I yoar old. c-xvldnd tho quality and aeeessibliqf oi hoaltn earo
services arc not diminished.

Apprexirr.iiely evory six monvis eneina wUi the last day of in* m ontn In which a
chiio raachos Ntator lIRn Biitneiy. The Siata egency may penrlt ks local ogon-
clas 10 cartiTy ■ cMd lor a padod ol up to one year, provided the local egency
efisuiat trot in* cnil'J tacalvtt tn* itquWed heulin end nutriUwi ancssmcnis. as
Sfllcrtnln}249.l1(*)(3|.

(2) The State agency may authorize
local agencies under Its jurisdiction to
establish shorter certification periods
than outlined In paragraph (r)(1) of
this section on a case-by-case basis. If
the State agency exercl.ses this option,
It shall Issue guidajicc for use by local

agencies in establishing the ahorter pe
riods.

(3) In cases where there is difficulty

in appointment schedultng for persons
referenced In paragraphs (g)(1) (111), (Iv)
and (v) of this section, the certification
period may be shortened or extended
by a period not to exceed 30 days.
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(h) MandatoT}/ and optional mid-ccrtifi-
cation actions. Mid-certtficaiion action;:

are either mandatory or optional n£
follows:

(Ij Mandatory reassessment of income
eHgibilily mid-cerliftcallon. (1) Tho local
arroncy must reassess a participant's
income elljflhllity during the current
cortlfioatlon period If the local agency
receives Information Indicating that
the p.irtlcipanl's household income has
changed. However, such assessments
arc not required in cases whore suffi
cient time docs not exist to effect the

change. Sufficient time means 90 days
or less before the expiration of the cer-
tlfioattnn period.
(il) Mandatory dirtiua/l/icfl/ion »iid-ccr-

tificution for income ineliyibllil;/. The
local agency must dlsfiuallfy a partici
pant and any other household members
currently receiving WIC benefits who
arc determined Ineligible bn.sed on tlic
mld-certlficatlon Income rcasses.sment.
However, adjunctively-eligible WIC
participants (as defined In paragraphs
(d)(2Xvi)(A) or (d)(2Xvl)(B) of this sec
tion) may not be disqualined from the
V/IC Program solely because they, or
certain family members, no longer par
ticipate In one of tho other specified
programs. The State agency will en
sure that such participants and other
household members currently receiving
WIC benafltft are disqualined during a
certification period only after their In
come eligibility ha.s l>eRn reassessed
based on the income screening proce
dures used for applicants who arc not
adjuncllvely eligible.
(2) Mandatory sanctions or other ac

tions, for participant violations. TJie local
agency must Impose disqualifications,
or take other actions In accordance

with the procedures set forth In
$246.12(11), In response to participant

'Violations Including, but not limited
to. the violations listed in the defini
tion of Participant violation In §2'1G.2.
(3) Optional mid-ccrti/icalion actions. A

participant may be dlsgualifled during
a,certification period for the following
reasons:

(1) A State Agency may allow local
agencies to disqualify a participant for
failure to obtain food instruments,
cash-value vouchers or .supplemental
foods for several consecutive months.
As specified by the State agency, proof

§246.7

of such failure includes failure to pick
up supplemental foods, caah'-value
vouchers or food instruments, non-

receipt of food instruments or cash-
value vouchers (when mailed Instru

ments or vouchers arc returned), or
failure to have an electronic benefit

transfer card revalldated for purchase
of supplemental foods; or

(11) If a State agency experiences
funding shortages. It may be necessary
to discontinue Program benefits to
some certified pnrliclpunta. 'J'hR State
agency must explore alternatives (such

as elimination of new certifications)
before taking such action. In dis

continuing boneflUs, the State agency
will affect the least possible number of
participants and those whoso nutri
tional and health status would be lca.st
Impaired by tlie action. When a State
agency elects to discontinue benefits
due to Insufficient funds, it will not en
roll new participants during that pe
riod. The State may discontinue bene
fits by:

(A) Disqualifying a group of partici
pants; and/or,
(B) Withholding benefits from a

group with the expoctntlon of pro
viding benefits agntln when funds are
available.

(I) CcrtificQlion forms. All certifi
cation data for each person certified
shall be recorded on a form (or forms)
which are provided by the State agen
cy. The information on the forms shall
include—

(1) Name and address;
(2) Date of Initial visit to apply for

participation:

(3) An indication of whether the ap
plicant was pliyslcally present at ccr-
tirication and. If not. the reason why
an exception was granted or a copy of
the documentfs) in the file which ex
plains the reason for the exception:
(4) A description of the document(s)

used to determine residency and iden
tity or a copy of the documentfs) used
or tho applicant's written slutcment
when no documentation exlst.s;

(5) Information regarding income eli
gibility for the Program as specified In
paragraph (d) of this section as follows:

(i) A description of the document(s)
used to determine income eligibility or
a copy of the document(5) In the file:
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(il) An Indication Lhat no documenta
tion Is available and the reason(s} why
or a copy of the applicant's written
statement explaining such cir
cumstances; or

nil) Ail Indication that the applicant
has no Income.

(6) Thft dace of certification and the
date nutritional risk data were taken If
different from the date of cortificatlon;
(7; Height or length, weight, and

hematologlcal test results:
(8) Tiie specific nutritional risk con

ditions which established eligibility for
the supplemental foods. Documenta
tion should Include health history
when appropriate to the jiutritlonal
risk condition, with the applicant's or
applicant's parent's or caretaker's con
sent;

f9) The signature and title of the
competent professional authority mak
ing the nutritional risk determination,
and, If different, the signature and title
of the administrative person respon
sible for determining Income eligibility
under the Program: and
(10) A statement of the rlghia and ob

ligations under the Program. 'J'he
statement must contain a signature
space, and must be read by or to the
applicant, parent, or caretaker. It must
contain the following language or al
ternate language as approved by PNS
(see 52-16.4(aXU)(l)), and be signed by
the applicant, parent, or caretaker
after the statement Is read;

I have been advised of tny rights.and obU-
Rutlons under the Program. I certify that the
InforiMDtlon I hovo provided for my cllgl-
bll'.ty deterffllnncioo Is oorioct, lo the best of
my knowledge. This oortlficatlon form fa
beUiK iubmllted In connection with the re
ceipt of Federal assUtancc. Program ofi'icl&ls
may verify Information on ihli form. 1 un-
denUtad that Intentionally making a fnlso
or misleading statement or Inlentlocally
misrepresenting, concailing. or wiihholdliuc
fuots may result In paying the State agency.
Id cosh, the voluc of the food benefits Im
properly issued to mc and may aublecc me to
civil or criminal proscouiion under State
and Federal law.

(11) If the State agency exercises the
authority to use and disclose conflrten-
tial applicant and participant Informa
tion for non-WiC purposes pursuont to
$2-lC.26(d)(2), a statement that;
(1) Notifies applicants that the chief

State health officer (or the governing

7CFRCh. 11(1-1-20 Edilion)

authority, in tlie cose of an Indian
Slate ngcncy) may authorize the use
and disclosure of Information about
their participation la Ch'e WIC Program
for non-WIC purposes;
(li) Must Intllcate that such Inforinn-

tlon win 1)0- used hy State and local
WiC-agencies and public organizations
only in the administration of their pro
grams that serve persons eligible for
the W'lC Program; and.
(Ill) Will be added to the statement

required under paragraph (1X10) of this
section. This statement must also indi
cate that such Information can be used
by the recipient organizations only for
the following:
(A) To determine the eligibility of
Wlc applicants and participants (or
programs adminlsiercd by such organi
zations;
(D) To conduct outreach for such pro

grams;

(C) To enhance the hcaltli, education,
or well-being of Wio applicants and
participants currently enrolled in
those programs;
(D) To streamline administrative

procedures in order to minimize bur
dens on i>art!ctpanls and staff; and.
(G) To assess and evaluate a State's

health system in terms of responsive
ness to participants' health care needs
and health care outcomes.

(J) Sotification of particApant rights cud
responsibUHies. Di order bo inform appli
cants and participants or their parents
or caretakers of Program rights and ro-
sponsibilitics. tlie following informa
tion shall be provided. Where a signifi
cant number or proportion of the popu
lation eligible to be served needs the
information in a language other than
English, reasonable steps shall be
taken to provide the Information In ap
propriate languages to such persons,
considering the scope of the Program
and the size and concentration of such
population.

(1) During the certification proce
dure, every Program applicant, parent
or caretaker shall be informed of the
illegality of dual participation.
(2) Av. the time of certification, each

Program participant, parent or care
taker must read, or have read to him
or her, the statement provided in para
graph (i)(10) of this secLlon (or an alter
nate statement as approved by FNS).
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In addition, the followin^r sentences (or
&l(.ernaLe sentences as ' approved by
FNS) muRt be read:

(1) "StAndards for eligibility and par
ticipation In the WJC Program are the
same for everyone, regardless of race,
color, national origin, age, handicap, or
sex."

(ii) "You may appeal any decision
made by the local agency regarding
your eligibility for the Program."
(ill) "The local agency will make

health services, nutrition education
and breastfeeding support availablp to

you, and you are encouraged to partici
pate In these servico-s."
(3) If the State agency Implements

the iwllcy of disqualifying a partici
pant for not picking up Gupplcmental
foods, cash-value vouchers or food In
struments In accordance with para
graph (h)(3Kl) of this section, it shall
provide notice of thl.s policy and of the
importance of regularly picking up
cash-value vouchers, food instruments
or supplemental foods to each partici
pant, parent or caretaker at the time
of each certification.

(4) At leaat during the Initial certifi
cation visit, each participant, parent
or caretaker shall receive an expla
nation of how the local food delivery
system operates and shall be advised of
the types of health services available,
where they arc located, how they may
be obtained and why lliey mav be use
ful.

(5) Persons found Ineligible for the
Program during a certification visit
ahalt be advised In writing of the Incll-
glijiUty, of the reaaons for the Ineligi-
bility, and of the right to a fair hear
ing. The reasons for Inellglbllity shall
be properly documented and shall be
retained on file at the local agency.
(C> A person who is about to be sus

pended or disqualified from program
participation at any time during the
certification period shall be advised in
writing not less thao lb days before the
suspension or disqualification. Such
notification shall include the reasons
for this action, and the participant's
right to a fair hearing. Further, such
aotlflcation need not be provided to
person.s who will be disqualified for not
picking up cash-value vouchers, supple
mental foods or food instruments In ac-

§246.7

cordancft with paragraph (hX3>(i) of
this section.

(7) When a State or local agency pur
sues collection of a claim pursuant to
5246.23(c) against an individual who has
been improperly issued benefits, the
pcrBon shall be advised in writing of
the rea50n(s) for the claim, the value of
the Improperly issued benefits which
must be repaid, and of the rlglit to a
fair hearing.

(8) Each participant, parent or care
taker shall be notified not less than 16
days before the expiration of each cer
tification period that certification for
thft Program Is about to expire.
(9) Jf A Stale agency must suspend or

terminate benefits to any participant
during the participant's certification
period due to a shortage of fund.s for
the Program, it shall issue u notice to
such participant in advance, as stipu
lated in paragraph ())(6) of this section.
(10) During the certification jiroce-

dure", every Program applicant, parent
or caretaker shall be informed that

selling or offering to sell V.TC benefits,
including cash value vouchers, food in
struments. EBT cards, or supplemental

foods in person. In print, or on-line is a
participant violation.
(k) TraJisJer of ccTlificaliun. (1) Each

State agency shall ensure issuance of a
Verification of Certification card to
every participant who Is e member of a
family in which there is a migrant
farmworker or any other participant
who la Ijkoly to be relocating during
the certification period. CorCifylng
local agencies ehail ensure that
Verification of Certification cards are
fully complftUcd.
(2) The State agency shall require the

receiving local agency to accept
Verification of Certification cards from

participants, including participants
who are migrant farmworkers or mem
bers of their families, who have been
participating in the Program in an
other local agency within or outside of
the Juriadiction of the State agency. A
person with a valid Verification of Cer
tification card shall not he denied par
ticipation in the receiving State be
cause the person does not meet that
State's particular eligibility criteria.
(3) The Verification of Certification

card Is valid until the certification pe-
riO'l expires, and shall be accepted as
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proof of ollsribillcy for FroKram bene
fits. If the receiving local agency has
waiting lists for participation, the
transferring participant shall be placed
on the list ahead of all waiting appli
cants.

(4j The Verification of Certification
card shall include the name of the par
ticipant. the date the certification was

performed, the date Income eligibility,
was last determined, the nutritional
risk condition df the participant, the
date the certification period explrc.s,
the signature and printed or typed
name of the certifying local agency of
ficial. the name and address of the cei -

cifylng local agency and an Identifica
tion number or son'je other means of

accountability. The Verification of
Certification card shall bo tiniforin

throughout the Jurisdiction of the
State agency.
(I) Dual parlicipation. 'ITte State agen

cy is responsible for the following:
(1) In conjunction with WTO local

agencies, the prevention and identifica
tion of dual participatlou within each
local agency and between local agen
cies under the State agency'.s jurlsflic-
tlon, including actions to identify sus
pected instances of dual participe.tion
at least semiannually. The State or
local agency must take follow-tip ac
tion within 120 days of detecting in
stances of suspected dual participation:
(2) 1ji areas whore a local agency

serves the same population as an In
dian State agency or a CSFP agency,
and In areas where geographical or
other factors make it likely that par
ticipants travel regularly between con
tiguous local service areas located

across State agency borders, entering
into an agreement with the other agen
cy for the detection and prevention of
dual participation. The agreement
must be made in writing and included
in the State Plan;

(3) Immedtato termination from par
ticipation in one of the programs or
clinics for participants found in viola
tion due to dual participation; and
(4) In cases of dual participation re

sulting from intentional mlsreproaen-
tation, the collection of Improperly
Issued benefits in accordance with

524fi.23{cXl) and dlsriualiflcalion from
both programs in accordance with

S246.12(uX2).
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(m) Ce.TiiflcnLion of persons tn /lomcfcss
faciliUcs and insHlutions. (1) Pregnant,
brenslfeedlng. and postpartum women.
Infants or children who nmct the re-
fiuiremenUs of paragraph (c) of Uiis sec
tion, and who reside In a homeless fa
cility. shall he considered eligible for
the Program and shall be treated
equally with all other eligible appli
cants at the local agency where they
apply for WIC benefits. Provided that:
the State or ideal agency has taken
reasonable steps to;

(1) l^stabllsh, to the extent prac
ticable. that the homeless facility
meets the following conditions with re
spect to resident WIC participants;
(A) The homeless facility does not ac

crue financial or in-kind benefit frojn a

person's participation in the Program,
e.g.. by reducing its expenditures for
food service because its residents arc
receiving WIC food.s;

(li)'Foods provided by the WIC Pro

gram arc not subsumed into a com
munal food service, but arc available

exclusively to the WIC participant for
whom they >vere issued:
(C) The homeless facility places no

coiislralnts on the ability of the partic
ipant to partake of the supplemental
food.s, nutrition cdu(aition and

broAstfccding support available under
the Program;

(li) Contact the homeless facility pe
riodically to ensure continued compli
ance with these conditions; and
(Ul) Request the homeless facility to

notify the State or local agency if it
ceases to meet any of these conditions.
(2) The State agency may authorize

or require local agencies to make the
Program available to applicanus who
meet the requirements of paragraph (c)
of this section, but who reside in insll-

tulions which meet the conditions of
paragraphs (nK!KiKA)-(C) of this sec
tion with respect to resident WIC par
ticipants.

(3) The State or local agency shall at
tempt to establish to the best of its
ability .whether a homeless facility or
Institution compiles with ,the condl-
tlon.s of paragrapJis (jiX1)(J) (A)-(C) of
this section with respect to WlC par
ticipants. If caseload slots are. avail
able. full certification periods shall be
provided to the following:
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(ij Participants who are reaidentfi of
ft homeless facility or instittitlon
which has been found to be In conipli-
ftnce with the conditions of jwragraph
(nKlXiXAHC) of this aoctlon:

(II) Participants who are'resldentK of
a homeless facility or Institution
whose compliance with the conditions
of paragraphs (nXl)(IXA>-(C) of this
section has not yet been established:
and

(III) Participants for whom no other
shelter alLcmatlve is available in the

local agency's service delivery area,
(4) If a homeless facility or institu

tion has been determined to be'non-
conipliant during the coui'sc of a par

ticipant's initial certification period,
participants applying for continued
benefits may be certified again, but the
Scale agency shall discontinue
issuanco of WIG foods, except infant
formula, to the participant In such ac
commodation until thn accommoda

tion's compliance Is achieved or alter
native shelter arrangemcntb arc made,
If certinert, such participants shall

continue to be eligible to receive all
other WIG benefits, such as nutrition
education. Including breastfeeding pro
motion ftnd support, and health care
referral services.

(5) The State agency shall continue
to tho end of their certification periods
the participation of residents of a
homeless facility or Institution which
ceases to comply with the conditions of
paragraphs (n)(l)(i)(A)-(C) of this sec
tion.

(6) As soon OS the State or local agen
cy determines that a homeless facility/
Institution does not meet tho condi

tions of paragraphs (n)(lXi> (A)-(C) of
this section, it shall refer all partici
pants using such accommodation to
any other accommodations In the area

which meet these conditions.
(n) Drug and other harmful substance

abuse screening. When a State agency
determloes that screening is necessary

to fulfill the referral reoulremeats in
this part, the Slate agency must re
quire screening for the use of drugs and
other harmful substances. When such

screening is required, It ahall:
(1) Be limited to the extent the State

agency deems necessary to fulfill the
referral requirement of §MC.4(aX8) of
this part and the drug and other harm-

ful substance abuse Information re

quirement of $246.11(a)(3) of this part:
and

{'2) Be integrated Into certification
pronn.sR as part of the medical or nutri
tional assessment.

(0) Arc applicants rcQuircd to be phys
ically present at cerlificalion?—(1) In gen
eral. The State or local agency must re
quire all applicants to be physically
present at each WIG certification.

(2) Oxccption.^—(i) Pi.%ahHiliP.s. The
State or local agency must grant an
exception to applicants who arc quali
fied individuals with disabilities and
are unable to be physically present at
the WIG clinic because of their disabil

ities or applicants whose parents or
carctahtTB are individuals with disabil

ities chat moot this standard. Exajn-

pies of such situations include:

(A) A medical condition that neces
sitates Uio use of medical equipment
that is not easily iransportahle;

(li) A medical condition that, requires
confinoment to bed rest: and

(G) A serious illness that may be e.x-
acorbated by coming in to the WIG
clinic,

(11) KRCeiulnp ongoing health care. 'Die
State agency may exempt from the
physical presence requirement, if being
physically present would pose an un
reasonable barrier, an Infant or child

who was present at his/her initial \V3C

certification and is receiving ongoing
health care.

(Hi) Working parents or caretakers. The
State agency may exempt from the
physical presence requirement an In
fant or child who was present at hladier
initial \nc certification and was

present at a WIG certification or rccer-
tlfication determination within the 1-

year period ending on the date of the
most recent certification or recertifi-
cation dotormlnation and is under the
care of one or more working parents or
one or n\orc primary working care
takers whose working status presents a
barrier to bringing the Infant or child
In to the WIG clinic.

(Iv) Infants under 8 weeks of age. The
State agency may exempt from the
physical presence requirement an in
fant under eight (8) weeks of age who

cannot be present at certification for a
reason determined appropriate by the
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local agency, and for whom all nec-
e.wary cerfcincatlon Information is pro
vided.

^p) CCTti/icaiion 0/ onali/ied alifji.'s. In
those cases where a person sponsors a
qualified alien, (as t.ho term is defined
In the Immigration and Nationality
Laws (8 U.S.C.llOl cl seq.)), i.e.. signs an
affidavit of support, the sponsor's in
come. Including the income of the
sponsor's spouse, shall not be counted

in determining the income eligibility
of the qualified alien except when the
alien is a member of the sponsor's fam
ily or economic unit. Sponsors of quali
fied aliens are not required to reim
burse the State or lonal agency or the
Federal goveniment for WIC Program

benefits provided to sponsored aliens.
Further, qualified aliens are eligible

for the WIC Program without regard to
the length of ti.mc in the qualifying
status.

[JO FR6I2I.Pr»>. 13. IflR.")]

KD170RIA!- NoTf:; For Keder.u- HUGISTKH cl-

utloca affecting t2<t6.7. see the f.lst of CFK
Seclloue Affected, which appears la the
Flr.dlng Aids secitoo of the prtutod volume
and At '

S24(i.B Nondiacriminatinn.

(a) Civil Tights Tcquiremcnts. The State
agency shall comply with the require
ments of title VI of the Civil Hlg'nts
Act of 1D64. title iX of the Education
Amendments of 1972, section 504 of the

Rehabilitation Act of 1973. the Ago Dis

crimination Act of 1975, Department of
Agriculture regulations on non-
discrimination (7 CFR parts 15. 15ft and
i5b). and FKS instructlon.s to ensure

that no person shall, on the grounds of
race, color, national origin, age. sc.x or
handicap, be excluded from partlcipa-
tlon in. be denied benefits of. or be oth

erwise subjected to discrimination
under the Program. Compliance with
title VI of the Civil Rights Act of 1964.
title EX of the Education Amendments

of 1972. Section 504 of the Rehalillita-
tion Act of 1973. the Age Discrimina
tion Act of 1975, and regulations and
instructions issued thereunder shall in
clude. but not be limited to:

(1) Notification Lo the public of the
nondlscrimlnallon policy and com
plaint rights of participants and poten
tially eligible persons;

7CFRCh. II (1-1-20 Edition)

(2) Review and monitoring activity to
ensure Program compliance with the
nonrtificrlmlnatlon laws and regula
tions;

(3) Collection and reporting of racial
and etlmlc participation data as re

quired by title VI of the Civil Rights
Act of J9G-1. which prohibits discrimina
tion in federally assisted programs on
the basis of race, color, or national ori
gin; and

(4) Establishment of grievance proce
dures for handling complaints based on
sex and handicaj>.
(b) Complaints. Pereons seeking to flic

discrimination complaints should write
to USDA. Director, Office of Adjudica-

. tlon and Compliance, 1400 Indopondencc

Avenue. BW., Washington. DC 20250-
9410. or call (800) 795-3272 (voice) or (202)
720-MD2 flTY). All complaints received
by State or local agencies which allege
discrimination based on race, color, na
tional origin, or age shall be referred to'
the Secretary of Agriculture or Direc
tor. Office of Equal Opportunity. A
State or local agoncy may process
complaints which allege dl.sorinilnation
based on sex or handicap If grievance
procedures arc In place.

(c) fJon-F^Tiglish »inlcr/nls. Whore a sig
nificant number or proportion of the
population eligible to be served needs
service or Information in a language
other than English in order effectively
to be informed of or to participate in
the Program, the State agency shall
take leasonable steps considering the
size and concentration of such popu

lation. to provide information in appro
priate languages to such persons. This
requlremenl applies with regard to re
quired Program information except
certification forms which arc used only
by local agency staff. The State agency
shall also ensure tliat ail rights and re
sponsibilities listed on the certifi
cation form are read to these appli
cants In the appropriate language.

[SO KR 6121. Feb. 13. 1985. as amended at 73
FR 11312. Mar. 3 . 200B]

$246.9 Fair hearing procedures fur
pArlicipant«.

(a) Availabiltl}/ of hearings. The State

agency shall provide a hearing proce
dure through which any individual may
appeal a State or local agency action
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which results in a claim against the In
dividual for repayment of the caRh
value of improperly issued benefits or
results In the Individual's denial of par
ticipation or disqualification from tlie
Program.

(b) Hearing sysLan. 'J'he State agency
shall provide for either a hearing at the
State level or a hearing at tho local
level which permits the Individual to
appeal a local agency decision to the
State agency. The State agency may
adopt local level hcariiiBR in some
areas, such as those with large case
loads. and maintain only State level
hearings in other areas.
(c) h'olification of cppeof rights. At tho

time of a claim against an individual
for improperly issued benefits or at the
time of participation denial or of clls-
qimllficatlon from the Program, the
State or local agency shall inform each
individual In writing of the right to a
fair hearing, of the method by which a
hearing may he requested, and that
any positions or argumcnUs on behalf
of the individual may be presented per
sonally or by a representative such as
a relative, friend, legal counsel or
other spokesperson. Such notification
is not required at. the expiration of a
certification period.

(d) Reguesl for hearing. A request for
a hearing Is defined as any clear ex
pression by the Individual, the individ
ual's parent, caretaker, or other rep
resentative. that he or she desires an
opportunity to present his or her ease
to a higher authority. The State or
local agency shall not limit or inter
fere with the individual's freedom to
request a hearing.

(e) Time linril for rcgiicst. The State or

local agency .shall provide individuals a
reasonable period of time to request
fair hearings; provided that, such time
limit Is not less than CO days from the
dato the agency malls or gives the ap
plicant or participant the notice of ad
verse action.

(fj Denial or dismissal of reqnf-st. The
State and local agencies shall not deny
or dismiss a request for a hearing un
less—

(1> Tho request is not received within
the time limit set by the St.at.o agency
In accordance with paragraph (e) of
this section;

(2) Tho request U withdrawn in writ

ing by the ai)i>c11ant or a representa
tive of the appcllajU;

(3) The appellant or representative
falls, without good cause, to appear at
the scheduled hearing; or

(4) The appellant has been denied par-
ticiixxtloii by a previous hearing and
cannot provide evidence that clr-
cuinstance.-< relevant to Program'eligi
bility have changed in such a way as to

justify a hearing.
(g) ConibiuafiOK of benefits. Partici

pants who appeal tho termination of
bcncfils within the 15 days advance ad
verse action notice period provided by
§24G.7{j)(0) must continue to receive
JTogram benefit until the hearing of
ficial reaches a decision or the certifi
cation iwriod expires, whichever occur.?

first. This does not apply to applicants
denied beneflU at initial certification.

pari'.iclpantA whose certification peri
ods have expired, or participants who
become categorically ineligible for
benefits. Applicants who are denied
benefits at initial certification, partici
pants whoso certification, periods have

expired, or participants who become
categorically ineligible during a cer
tification period may appeal the denial
or termination within the timeframes

set by the State agenoy in accordance
with paragraph (e) of this section, hut
must not receive benefits while await

ing the hearing or Us results.

(h) Hulcs of vroccdure. State and local
agencies shall process each request for
a hearing under uniform rules of proce

dure and shall makes these rules of

procedure available for public Inspec
tion and copying. At a minimum, such

rules shall include: The time limits for

requesting iand conducting a hearing:
all advance notice requirements: the

rules of conduct at the hearing: and the
rights and resi>onsibllitles of the appel
lant. The prooedtires shall not be un
duly complex or legalistic.
(1) Hearing official. Hearings shall be

conducted by aik impartial official who
does not have any personal stake or In
volvement In the decision and who was

not directly Involved In tho Initial de
termination of the action being con
tested. The hearing official shall—
(1) Administer oaths or affirmations

If required by the State;
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(3) Ensure that all relevant Issues are

considered;
(3) Kcrjucst. receive and make purl of

the hearing record all evidence deter
mined nece.uary to deolcle the Issues

being' raised;
(4) Regulate the conduct and course

of the hearing consistent with due
process to ensure an orderly hearing:
(5) Order, where relevant and nec

essary. an independent medical assess
ment or professional evaluation from a
source mutually satisfactory to the ap
pellant and the State agency: and
{6j Render a hearing decision which

will resolve the dlapute.

U) Conduct of the hearing. The .State
or Icoal agency shall ensure that the
hearing Is accessible to the appellant
and Is held within three weeks from

the date the State or local agency re
ceived the request for a hearing. The
State or local agency shall provide the
appellant with a minimum of 10 days
advance written notice of the time and

place of Uie hearing and shall enclose
an explanation of the hearing proce
dure with the notice. The State, or
local agency ehall also provide the ap
pellant or representative an oppor
tunity to—
(1) Examine, prior to and during the

hearing, the documents and records
presented to support the dechslon under
appeal;
(2) Be assisted or represented by an

attorney or other persons;
(3) Bring witnesses;
(4) "Advance arguments without

undue Interference;
(5) Question or refute any testimony

or evidence, including an opportunity
to confront and cross-examine adverse

witnesses; and
(6j Submit evidence to establish all

pertinent facts and circumstances in
the case.

(k) Fair hearing decisions. (I) Deci
sions of the hearing official shall be
based upon the application of appro
priate Federal law. regulations and pol
icy as related to the facts of the case as

csiabllahcd in the hearing record. I'he
verbatim transcript or recording of tes
timony and exhibits, or an official re
port containing the aubstance of what

transpired at the hearing, together
with all papers and requests filed In the
proceeding, constitute the exclusive

7 CFR Ch. II (1-1-20 Edition)

record for a final decl.sloii by hearing
official. The State or local agency shall
retain the hearing record in accordance
with §246.25 and make these records

avail.able. for copying and inspection,
to the appellant or representative at
any reasonable time.
(2) The decision by the hearing offi

cial shall sununai'ize the facts of the

case, specify the reasons for the deci
sion, .and identify the supporting ovi-
dence and the pertinent regulations or
policy." The decision shall become a
part of the record.
(3j Within 45 days of the receipt of

the rectucst for the hearing, the Slate
or local agency shall notify the appel
lant or representative in writing of the
decision Mid the reasons for the deci

sion in accordance with paragraph
(k)(2) of this section. If the decision is

In favor of the appellant and benefil"..s
were denied or discontinued, benefits
shall begin immprtlatcly. If tlie deci
sion concerns disqualification and is In
favor of the agency, ns soon .oa admin
istratively feasible, ilie local agency
Ghnll terminate any continued benefits,
OS decided by the hearing official. If
the decision regarding repayment of
benefits by the appellant is in favor of

the agency, the State or local agency
sliall resume its efforts to collect the

claim, even during pendency of an ap
peal of a local-level fair hearing deci
sion to the State agency. The ap^llant
may appeal a local hearing decision to
the State agency, provided that the re
quest for appeal is made within IS days

of the mailing date of Mie hearing deci
sion notice. If the decision being ap
pealed ooncerns disquaUfication from-
thc Program, the appellant shall not
continue to receive benefits v/hiic an

appeal to the State agency of a deci
sion rendered on appeal at the local

level is pending. The decision of a hear
ing oftlclal at the local level is binding
on the local agency and the State agen
cy unless it is appo.'vlcd to the State
level and overturned by the State hear

ing official.
(4j The State and local agency shall

make all hearing records and decisions
available for public inspection and
copying; however, the name.«5 and ad
dresses of parllclpani s and other mem
bers of the public shall be kept con
fidential.
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(I) Judicial reviea). It a Soabe level de

cision upholds the agency action and
the appellant expresses an interest In
pursuing a higher review ot the deci
sion, the State agency shall explain
any further State level review of the
decision and any State level rehearing
process. If these are either unavailable
or have been exhausted, the State

agency shall explain the right to pur
sue judicial review of the decision.

(50 Kit CJ2I, Feb. 13, 138.5. as iimoadod »L 52
FR 21235, June 4. 1987; 59 FR 11303, Mar. U.
1994; 71 KR 567M. Sept. 27. 200C; 73 FR 11313,
Mar. 3.20081

Subpart D—Participant Benefits

{240.10 Supplemental foods.

(nj General. This section prescribes
the retiuirements for providing supple
mental foods to participants. The Stau
agency most ensure that local agencies'
comply with this section.
(b) Gtate. agency Tesponsibililies. (1)

Stale agencies may:
(I) Establish criteria In addition to

tho minimum Federal requirements In
Table 4 of paragraph (ehl2) of this sec
tion for the supplemental foods in their
States, except that the State agency
may not selectively ohooae which eligi
ble fruits and vegetables arc available
to participants. Those State agency
criteria could address, but not be lim
ited to, other nutritional standards,
competitive cost. State-wide avail
ability, and participant appeal. For eli
gible fruits and vegetables, State agen
cies may restrict packaging, e.g., plas
tic containers, and package sizes, such
as single serving, of processed fruits
.md vegetables available for purchase
with the cash-value voucher. In addi
tion. Stale agencies may Identify cer
tain processed WlC-eliglble frulu and
vegetables on food lists where the po
tential exists for vendor or participant
confusion in dctormlnlng authorized
WlC-oligible items.
fil) Make food package adjustments

to better accorhmodate participants
who ore homeless. At the State agen
cy's option, these adjustmonts would
Include, but not be limited to. Issuing
authorized supplemental foods in indi
vidual serving-size containers to ac
commodate lack of food storage or
preparation facilities.

§246.10

(2) State agencies must:

(!) Identify the brands of foods and
package sizes that are acceptable for
use In the Program in their States In
accordance with the requirements of
this section. State agencies must also
provide to local agencies, and Include
In the State Plan', a list of acceptable
foods and their maximum monthly al
lowances iia specified in Tables 1
through 4 of paragraphs (e)(9> through
(e)(12; of this section; and
(11) Ensure that local agencies:
(A) Make available to participants

the maximum monthly allowances of
authorized supplemental foods, except
as noted in paragraph (c; of this sec
tion, and abide by the authorized sub
stitution races for WIG food substi-

tutlon.s as specified in Tables 1 through
3 of paragraphs (eK9j through (e)(ll) of
this section;
(R) Make available to participants

more than one food from each WJC food
category except for the categories of
peanut butter and eggs, and any of the
WlC-ftilgible fruits and vegetables
(fresh or processed) In each authorized

food package as listed in paragraph (e)
of this section;

(Cj Authorize only a competent juo-
fessional authority to prescribe the
categories of authorized supplemental
foods In quantities that do not exceed

the regulatory maximum and are ap
propriate for Che p-artiolpant. taking
.Into considoi atlon the participant's nu
tritional and breastfeeding'needs; and
(D) Advise participants or their care-

laker. when appropriate, that the sup
plemental foods Issued arc only for
their personal use. However, the sup
plemental foods are not authorized for
■participant use wliilc hospitalized on
an In-patient basis, in addition, con
sistent with 5246.7(m)(lXl)(li), supple
mental foods are not authorized for use
In the preparation of meals served In a
communal food service. This restric
tion does not preclude the provision or
use of supplemental foods for indi
vidual participants in a nonresldentlal '
setting (e.g.. child care facility, family
day care home, school, or other edu
cational program): a homeless facility
that moots the requirements of
§246.7(mXl): or. at the State agency's
discretion, a resideniial institution
(e.g.. home for pregnant teens, prison,
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^ or residential drug treatment cenler).
that meets the requirements currently
Bet forth In §246.7(mXl) and (m)(2j,
(c) taUoring. The full max

imum monthly allowances of all sup-
pleinentftl foods in all food packages
must be made available to participants
If medically or nutritionally war
ranted. Reductions In these amounts

cannot be made for cost-savings, ad
ministrative convenience, caseload
management, or to control vendor
abuse. Reductions in these amounts
cannot be made for categorle.s. groups
or subgroups of \tTC participants. The
provision of less than the mnximum
monthly allowances of supplemental
foods to an Individual \V1C parl.lcip.ant
In all food packages Is appropriate only
when:

(1) Medically or niUrltloiially war
ranted (e.g.. to ellminnto a food due to
a (ood allftrgy);

{2j A participant refu.scs or cannot
use the maxlninm monthly nllowanccs;
or

The quantities neccflsary to .sup
plement another programs' contribu
tion to fill a medical prcKcrlptlon
would be 1es.s than the maxlminn

monthly allowances.
(d) Aferfical documcnlafion—(1) Snpplc-

meriial foodx rcQuirlng medical docti-
menlalion. Medical documentation Is

required for the issuance of the fol

lowing supplemental food.s;
fi) Any non-contract brand Infant

formula;

(11) Any infant formula prescribed to
on Infant, child, or adult who reccivos
Food Package III;

(ill) Any exempt Infant formula:
(Iv) Any WIC-eligible nutritional;
(V) Any authorized supplcinentol food

Issued to purticlpunls who receive Food
Package III:
(vi) Any contract brand infant for

mula tbat does not meet the require
ments in Table *1 of paragraph (ft)(12) of
this section..
(2) Medical documentation for other

supplenicnktf foods. (I) State agencies
may authorize local agencies to Issue a
non-contract brand Infant formula that
meets the requirements In Table 4 of
paragraph (o)(12> of this section with
out medical documentation in order to

meet religious eating patterns: and

7CFR Ch. II (1-1-20 Edition)

(11) The State agency has the discre
tion-to require medical documentation
for any contract brand Infant formula
other than the primary contract Infant
formula and may decide that some con
tract brand Infant formula may not be
issued under any circumstances. •

(3) Medical Determination. For pur
poses of this program, medical docu-
menlallon means that a' health care

professional licensed to write medical

prescriptions under State law has:
(I) MP.de a medical determination

that tho participant has a qualifying
condition as described In paragraphs
(e)(1) through (e)(7) of this section that

dictates the use of the supplemental
foods, as described In paragraph (d)(1)
of this section; and
(ID Provided the witten documenta

tion that meets the technical require-
ment'.s described in paragraphs (d)(4)(ii)
and (dX4Xlll> of this section.
(4) Technical Requirements—fi) Locu

tion. All niodlcal documentation must

l>c kept on file (electronic or hard
copy) at the local clinic. Tho medical

documentation kept on file must in
clude Die Initial telephone documenta
tion, when received as described in

paragraph (dX4)(lii)(B) of this section.
(ii) Conle.rU. All medical docutnenta-

tlon must Include the following:
(A) The name of the authorized WTO

formula (infant formula, exempt infant
formula. WlO-ollglble nutritional) pre
scribed. Including amount needed per
day:

(Dj The authorized supplemental
food(8) appropriate for the qualifying
conditlon(s) and their prescribed
amounts;

(C) Length of lime the prescribed
WIG formula antt'or supplemental food
is required by the participant;
(D) The qualifying oonditionfe) for

Lssuance of the authorized supple
mental food(8) requiring medical docu
mentation. as described In paragraphs
{e){l) through (eX7) of this section; and
(K) Signature, date and contact infor-

matlo.n (or name, date and contact in
formation). if the Initial medical Uocu-
meiuatlon was received by telephone
and the signed document is forth
coming. of th'o health care professional
llcen.^ed by the State to write preacrip-
lions in accordance with State laws.
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(111) IVn'rrcn con/irmation—(A) General.
Merilcal documftnbatloi) inu&l ho. writ

ten and may be provided as an original
written document, an electronic docu
ment, by racslmlle or by telephone to a

competent professional authority until
wTltten confirmation Is received.

(13) Medical docinnentation provided by
telephone. Medical documentation may
be provided by telephone to a com
petent professional authority who
jnust promptly document the Informa
tion. The collection of the reciulrod In
formation by telephone for medical
documentation purposes may only be
used until written confirmation is ro-

cclvod from a health care professional

licensed to write medical prescriptions
and used only when , absolutely nec
essary on an individual participant
basis. The local clinic must obtain

wTitinn confirmation of the medical

documentation within a rcaso.nable

amount of time (i.e.. one or two week's

time) after accepting the Initial incd-
Ical documentation by telephone.
(5) Medical si/peruiifon rc<7w(re/'ie;i/i.

Due to the nature of the health condi
tions of participants who arc issued
supplemental foods that require med
ical documentation, close medical su

pervision 1.S essential for each partici
pant's dietary management. The re-
sponslbiiity remains with the partici
pant's health care provider for this
iriedlcal oversight and instruction. This
responaiblllCy cannot be a.ssumed by
personnel at the wic Stato or local
agency, However, it would be the re

sponsibility of the WIC competent pro
fessional authority to ensure that only
the amounts of supplemental foods pro
scribed by the participant's health care
provider are issued In the participant's
food package.
(e) Food packages. There are seven

food packages avallahle under the Pro
gram that may be provided to partici
pants. Tho authorised supplemental
foods must be prescribed' from food
packages according to the category and
nutritional needs of the partlclpanu;.
Breastfeeding assessment and the
mother's plans for hreastfeediug serve
a.«5 the basis for determining food pack
age Issuance for all breastfeeding
women. Tlie intent of the WIC Program
is that all breastfeeding women be sup
ported to exclusively brea-stfeed their

infants and to choose the fully
breastfeeding food package without in
fant formula. Breastfeeding mothers
whose infants receive formula from

WIC are to bo supported to breastfeed

to the maximum extent possible with
minimal supplementation with Infant
formula. Formula amounts issued to

breastfed infants are to be tailored to
meet but not exceed tho Infant's nutri

tional needs. The seven food packages
are as follows:

(1) Food Package I—Infants birth
Ihrougk 5 monllis-^l) Participant cat
egory served. This food package is de

signed for ir.Kiia:icc to infant partici-
pante from birth through ago 5 months
who do not have ft condition qualifying
them to receive Food Package HI. The.
following Infant feeding variations are
defined for tlic purposes of assigning
food quantities and typos in Food
Packages I: Fully breastfeeding (the
Infant doesn't receive formula from the

WIC- Program); partially (mostly)

breastfeeding (the Infant is breastfed
but also receives infant formula from

WIC up to the maximum allowance de

scribed for partially (mostly) breastfed
infants in Table 1 of paragraph (e)(9) of
this section: and fully formula fed (the

infant is not breastfed or is breastfed

minimally (the Infant receives infant
formula from WIC In quantities that
exceed those allowed for partially,
(mostly) breastfed infants),

(il) Infant feeding age categories—(A)
Birth to one month. Two infant food

packages are available during the first
mon';,h after blrth--fuliy breastfeeding
and fully formula-feeding. State agen
cies also have Che option to make
available a third food package con-
taluing not more than one can of pow
der infant formula in the container size

that provides ciose.st to 104 reconsti
tuted fluid ounces to breastfed Infants
on a case-by-casc basis. The infant re
ceiving this food package is considered
partiaUy breastfeeding. State agencies
choosing to make avaliabie a partially
breastfeeding package in the first
month may not standardize issuance of
this food package. Infant formula may
not be routinely provided during the

first month after birth to breastfed in
fants In order lo support the successful
establishment of breastfeeding.
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(J3) One through 5 monthx. Three hi-
fanl food packages are available from 1
moiiuhs Lhrough 5 monlhs—fully
breastfeeding, partially (mostly)
breastfeeding, or fully formula-fed,

(ill) Infant formula requirements. This
food package provides Iron-fortlfled In
fant formula chat Is not an exempt in
fant formula and that meets the rc-
Quircments in Table 4 of paragraph
(e)tl2) of this section. The ieeuancc of
any contract brand or nonconcract

brand Infant formula that contains le»;

than 10 mtlllgramfi of Iron per liter (at
least 1.6' milllBTams iron per 100
kilocalorles) at standard dilution is
prohibited- Except as Bpocified in para
graph (d) of this section, local agencies
must issue as the first choice of

is.suance the primary contract infant
formula, as dellncd in $2-16.2. \vith all
other Infant formulas i8.suod as an al

ternative to the primary contract in
fant formula. Noncontruct brand infant

formula arid any contract brand infant
formula that does not meet the rc-

qulrementR in Table 4 of paragraph
ie)(I2) of this section may he issued in
this food package only with medical
documentation of the Qualifying condi
tion. A health care professional li
censed by the State to v/rite prescrip
tions must make a medical determina

tion and provide medical documenta
tion that Indicates the need for the in

fant formula. For situations that do
not require the use of an exempt infant
formula, such delenuinations include,

but are not limited to. documented for

mula intolerance, food allergy or inap
propriate growth pattern. Medical doc
umentation must meet the require
ments described in paragraph (d; of
this section.

(iv) Physical forms. Loc.al agencies
must issue all WIC formulas (\V*1C for
mulas mean all Infant formula, exempt
Infant formula and WTC-ellgible

nutrltlonals) in concentrated liquid or
powder physical forms. Ready-to-feed
WIC formulas may bo authorized wlien
the competent professional authority
determines and documents that;

(A> The participant's household has
an unsanitary or restricted water sup

ply or poor refrigeration: .

(B) The person caring for the partici
pant may have difficulty In correctly

7 CFR Ch. II (1-1-20 Edition)

diluting concentrated or powder forms:
or

(0) The WlC infant formula is only
available In ready-to-fecd.
(v) Authorised category of suppltmenlal

foods. Infant formula Is the only cat
egory of supplemental foods authorized
In this fo^ package. Exempt infant
formulas and WIC-eligible nutrjtionals
are authorized only In Food Package
in. The maximum monthly allowances,
allowed options and substitution rates
of suppiemontal foods for Infants in
Food Packages I are stated in Table 1
of paragraph (e)(S) of thi-s .scctloji.
(2) Food Package ll—hifanls 6 through

II months—ii) f'arlicipanl category
served. Thl-s food package is designed
for Issuance to infant participants from
C tlirough 11 months of age who do not
have a condition qualifying them to re
ceive Food Package ni.
(1!) Infant food package.^. Three food

packages for infants 6 througli 11
months are available — fully

breastfeeding, partially (mostly)
breastfeeding, or fully formula fed.
(ill) Infant fonmtlu requirements. The

requirements for issuance of Infant for
mula In Food Package I. speciried in
paragraphs (c)(l)(ill) and (e)(l)(lv) of
this section, also apply to the Issuance
of infant fonnula in Food Package 11.
(Iv) Aut/ioriicd coicgortes of supple

mental foods. Infant formula, infant ce
real, and Infant foods are the cat

egories of supplemental foods author

ized in thi.s food package. The max
imum monthly allowances, allowed op
tions and substitution rates of supple
mental foods for infants in Food Pack

ages U are staled In Table 1 of para

graph (e)(9) of this section.
(3) Food Package III—ParficipQnU with

qualifying conditions—(i) Participant cat
egory served and qualifying conditions.
This food package is reserved for
Issuance to women, Infants and child
participants who have a documented

qualifying condition that reQulrcs the
use of a WIC formula (Infant formula,
exempt Infant formula or WIC-ollgible
nutritional) because the use of conven
tional foods is precluded, restricted, or

luadequate to address their special nu
tritional needs. Medical documentation

must meet the requirements described
in paragraph (d) of this section. Par
ticipants who are eligible to receive
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ihis food package must have one or
more qualifying condiCionB. as deter
mined by a health care profcssiona! li
censed to write medical prescriptions
under State law. The qualifying condi
tions include but are not limited to
premature blrtli. low birth weight, fail
ure to thrive, inborn errors of metebo-

lism and inetabolic disorders, gastro
intestinal disorders, malabsorption
syndromes, immune system disorders,
severe food allergies Uial re'qulic an
elemental formula, and life threat
ening disorders, diseases and medical
conditions that impair ingcstion, diges
tion, absorption or the utilization of
nutrients that, could adversely affect
the participant's nutrition statu.s. Thl.s
food package may not be i.ssucd solely
for the purpose of enhancing nutrient
intake or managing body weight.
(li) Noii-aiilliorizcd issuunce of Food

Fackaye III. This food package is not
authorized fol-;

fA) Infants whose only condi tion is:
{!) A diagnosed formula Intolerance

or food allergy to lactose, sucrose,
milk protein or soy protein that docs
not require the use of an exempt Infant
formula: or

(2) A non-specific formula or food In
tolerance.

(IJ) Women and children who have a
food intolerance to lactose or milk pro
tein that can be successfully ntanaged
with the use of one of the other WIC
food packages (i.e., Kood Packages IV-
VH): or

(C) Any participant solely for the
purpose of enhancing nutrient intake
or managing body weight without an
underlying qualifying condition.
(ill) Hestricliotis on the. muonce of WIC

formulas tn ready-lo-ferd (RTFI /or;i!s.
\tlC State agencies must issue WJC for
mulas (infant formula, exempt infant
formula and Wlo-ellgihlB nutrltionals)
In concentrated liquid or powder phys
ical forms unless the requirements for
Issuing RTF are met as described in
paragraph (eidKiv) of this section. In
addition' to those requirements, there
are two additional conditions which

may bo used to iR.sue RTF in Food

Package IIJ;
(A) If a rcady-to-feed form batter ac

commodates the participant's condi
tion; or

§246.10

(B) If It Improves the parLicipanfs
compliance In consuming the pro
scribed WIO formula.
(Iv) llnaufkoriscd WICoos/s. All appa

ratus or devices (e.g.. enteral feeding
tubes, bags and pumps) designed Co ad-
mlnlBtcr WIC formulas are not allow
able WIC costs.
(v) /luUiorijcrt calcyorie.r of sxipplc-

mental foods. The supplemoncal foods
authorized in this food package require
medical documentation for issuance
and include WIC formula (Infant for
mula, exempt Infant formula, and WIC-
cligible nutrltionals), infant cereal, in
fant foods, milk, cheese, eggs, canned
fish, fresh fruits and vegetables, break
fast cereal, whole wheatywholo grain
bread, juice, legumes and'or ponnut
butter. The maximuni monthly allow
ances. allowed options and substitution
rates of supplomfintal roods for infants
in Food Package III are stated In Table
1 of paragraph (e)(9) of this section. •
The maximum monthly allowances, al
lowed options, and substitution rates
of supplemental foods for children and
women in Food Package III are stated
in Table 3 of paragraph (eXll) of this
section.

(vi) Coor(/jnaii07i u'f//i medical payers
and other proyrains thai provide or reim
burse for formulas. WIC State agencies
must coordinate with other Fcdcrai.
State or local government agencies or
with private agencies that operate pro
grams fnat al.so provide or could reim

burse for exempt infant formulas and
WiC-cligiblc nutrltionals benefits to
mutual participants. At a minimum, a
WIC State agency must coordinate
with the State Medicald Program for
Che provision of exempt infant for
mulas and WJC-ollglble nutrltionals
that are authorized or could bo author
ized under the State Medicald Program
for reimbursement and that are pre
scribed for WIC participants who are
also Medicald recipients. The WIC
State agency is responsible for pro
viding up to the maximum amount of
exempt infant formulas and WJC-eligl-
ble nutrlLional.s under Food Package
III in situations where reimbursement

is not provided by another entity.
(4) Food Package IV—Children I

through 4 years—(i) Parlicipanl category
served. This food package ie designed
for issuance to participants l through 4
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years of age who do not have a condi
tion riualifylng tliem to receive Food
Package III.
(il) Authorized categoriex of suri'lc-

mental foods. Milk, breakfast cereal,
Juice, fresh fruits and vegetables, whole
wheabWhole grain bread, eggs, and leg
umes or peanut butter are the cat
egories of supplemental foods author
ized in this food package. The max
imum monthly allowances, allowed op
tions and substitution rates of supple
mental foods for children in Food
Package IV are stated in Table 2 of
paragraph (eKlO) of this'section.

(.S) Food Package V—PTegnanl and par
tially (mosUy) breastfeeding womrn—(i)
Participant category served. This food
package is designed for Issuance to
women partictpanU with singleton
pregnancies who do not have a condi
tion Qualifying them to receive Food
Package IXI. This food package Is also
designed for' issuance to partially
(mostly) breastfeeding women partici
pants. up to 1 year poatpartum. who do
not have a condllloh qualifying them
to receive Food Package DI and whose
parti.ally (mostly; breastfed Infants re
ceive formula from the \VIC program In
amountfl thai do not exceed the m.ax-

tmum allowances described in Table 1
of paragraph (.e)(9) of this sectio.-i.
Women participants partially (mostly)
breastfeeding more than one infant-
from the same pregnancy, pregnant
women fully or partially breastfeeding
singleton Infants, and women partici
pants pregnant with two or more
fetuses, are eligible, to. receive Food
Package VII as described in paragraph
(e)(7) of this section.
(II) /liithOM'ced cniepon'cj of supple-

moitat foods. Milk, breakfast cereal,
Juice, fresh fruits and vegetables, whole
whe.at/whole grain bread, eggs, legumes
and peanut butter are the categories of
supplemental foods authorized in this
food package, The maximum monthly
allowances, allowed options and substi
tution rates of supplemental foods for
women In Food Package V arc stated
in Table 2 of paragraph (o)(10) of this
section.

(6) Food Package Vl—Poslparlum
isomeii—(1) PoTficlpani category served.
This food package Is designed for
Issuance to women up to 6 months
postparium who are not breastfeeding

7 CFR Ch, II (1-1-20 Edition)

their Infants, and to breastfeeding
women up to 6 months postparium
whose participating 'infant receives
more than the maximum amount of

• fornjula allowed for partially (mostly)
breastfed infants as described In Table

1 of paragraph (e)(D) of this section, and
who do not have a condition qualifying
them to receive Food Package ID.

(11) Authorized r.alegorie.i of supple
mental foods. Mlik, breakfast cereal.
Juice, fresh fruits and vegetables, eggs,
and legumes or peanut butter ore the
categories of supplemental foods au
thorized in this food package. The max
imum monthly allowances, allowed op
tions and substitution rates of supple
mental foods for women in Food Pack

age VI are stated in Table 2 of para
graph (e)(10) of this section.
(7) Food Package VII—Fully

breastfeeding—0) Participant category
served. This food package is designed
for issuance to brcnslfeeding women up
to 1 year postpartiim whose Infants do
not receive infant formula from \\TC'
(these breastfeeding women arc as
sumed to be exclusively breastfeeding
their infants), and who do not have a
condition qualifying them to receive
Food Package ID. This food package Is
also, designed for Issuance to women
participants pregnant with two or
more fetuses, women participants par
tially (mostly) breastfeeding mulciplo
Infants from the same pregnancy, and
pregnant women who are also partially
(mostly) breastfeeding aingleton in
fants, and who do nob have a condition

qualifying thorn to receive Food Pack-
ago III. Women participants fully
brcastfeadlng multiple Infanta from the
same pregnancy receive 1.6 times the
supplemental foods provided in Food
Package vn.

(11) Authorized ca(cporlcs of supple
mental foods. Milk, cheese, breakfast
cereal, Julco, fresh fruits and vegeta
bles. whole wheaUwhole grain bread,
eggs, legumes, peanut butter, and
canned fish are the categories of sup
plemental foods authorized In this food
package. The maximum monthly ai-
iowances. allowed options and substi
tution rates of supplemental foods for

• women in Food Package VD are stated
in Table 2 of paragraph (e)(10) of this
Bootion.
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(ft) Supplcmonlal Foods—MaTinmm
monlhlp aliowanccx, options and substi
tution rates, and minimtuft reguiremcnu.
'I'Ables 1 t)iroutrh 3 of paragraphs (e)(9)
through (e)(ll) of this section specify
the maximum monthly allowances of
foods In WIC food packages and iden
tify WIC food optloiiR and substitution

rates. Table 4 of paragraph (eXi2) of

§246.10

this section describes the minimum re-
tiulrements and specifications of sup
plemental foods in the WIC food pack
ages.

(9) Full nutrition benefit and max
imum monthly allowances, options and
substitution rates of supplemental
foods for infants in Food Packages I, II
and lit are stated in Table 1 as follows:

Table 1—Fuli nutrition Benefit (FNB) amp Maximum monthly allowances (MMA) of
SUPPLC.MENTAL FOODS FOR INFANTS IN FOOD PACXAQES I, II AND III

Will c»t»nr»" ..

Inlanl loed liuiu

v«)«tasl«s
• Ifti- 1> 13.

Inlani luodmoat'

Fuly lormula l«d (PP) PaniNIy (mosly) braaolled (BF/FP) Put/ broastlod (OF)

Food Package*
Food Paciutgnc - M9F/FF A IIIBFy

WFA Food Packagae i-r Pocd Hacknges Pood Food
lll-FF Il-FF 6 <A; 0 lo 1 Il-RF/FF 4 III Pnc^a Package

ii-erA. 0 inrousp 3 lll-FF morli'*) BFfF.e
meniha 0' ifwntipn 11 11: 1 through 3 6 Ihreugh 11 0 through 5 C Ihrsugh

S; 4 in<no(jri5 nwni.-iS monihs moni-i* months 11 mcntn*
mcnins C: 4 suough t

months

A: FNB •110611 FNB-62.} let. A 104 fl or re- FNB. 312604.
or. MMA< I/MA • 6)01 eciisikuted MMA 315.1
623 ri or. ro- o/, rireonsti. powder. or. rceonsli-
consiffuied liq tuieu liquid B: FNn>364 1 luled liquid
uid eonctniriia cencenvaie. or.. M.VA « eorKOAlrsIa ci

or 632IL o>. or 643 II. 04 RTF 368II or. ru- 338 n er RTF
RTF 01670 f. or 6S6IIC4 ro- censUvlad kq- or 384 II 24 10-
04 reeoruli- coflsiiiuied Ud eoncaniraiv consfllulsd
tuied eomlcr, powder. or 384 n 04

RTF or 438 1

01 receniU-

tuled powder.

powder.

0: KNU > 064 1

Ot-MMA.

696 (104. r».
eonsfltulad llq.
uid concentrate

or.OlORoz

RTF er 0601

02 roconiU.

luiod powder.

C; FNB •. 442 fl

OL MMAw
460 Dot, r»-
consWuiod liq
uid eencanlrala

or 4741! or
RTF or 527. •

er raconsll-

luted pewder.
?4 or. 24 or 24 or.
176 04.. 176 0/ 256 or.

77.S 04. .

1

T(OIq I (eomelf): tAeerManon>lAord«i M »ppo»!»nai In laela): PF »lul/lMmUa led; BfrPP > pacUOy (moiSy) br«Miln
BP > luly brcAstM; RTF ■ R«tdyio-le«d; N/A w in« tvpt'smcnUI louil« nol tuinorlzcd in tie cotretponang ioM pickege.

< Table 4 ol paragraph MdJ) o'riij teeUan dnc'tbca iheirinimunirecfjiran-enu and (pccijcationi loriiw Pupplomuntia
toodi. itecwnpeieni prottHtonal fitiont/ (CPA) ii autnor.iadioduiarmina nuutiiboal risk ar><} prascibc iuadentanmf lopoi
as Mt^Uitad ̂  Siaia igancy podey In Feed Paekeges I and N. I(« Pood Package III. tbe CPA as csiaUnbad by Siaio aoertcy
pelicy. a *u'.hontad to deiaimin* nutntional nik aid pruorAo lupptamanla) kods per maclctl oocivrantatlon,
' Btaio agonciaa M«* ifte option la itiua o« mora lhan ena tan ci ptX'^H Mani lermJa In tna eonlainor Hxa isai provtdea
doaesi lo 104 ta(«nsiin;iad fluid euncai lo braasttad inlanu on a easa-by-eaa* tuais.
'Uqutd concent'ule and ieaoy4o4ef3 (nrP}m3ybo aubslliuadai rates dialptavldt corrf trade nuflove vNue.
♦WIC lomtdt* maana Warn lorttuia. asampi ittlani lortnula. or V/lC-«l'c'aa nioliioftels. intanl toffr>ula may be bauao lor In-

Innts In Food PaeVages I. II at^d II. Medlcnl doiumertlalton U feojred lor Issuflnca ol Infant lofmila. ••ampt ksfanr formula.
Y/lC-cligibtt ttutrltionils. and Dinar tupp'amtnial 'oedtin PoodPaeUioe in. Only inrcua leiraulnmavbe btuedforWantt In
Food Kackag*'I and II.

• n>o LA notfiUon beneiii b oslimid as the rr.irinxim tmouni si rawsHuied iigid ounces ol liquid eonsoniraie it-lani lormula
as spocffledlortaen mianifoodpacfcagaeaicgory and iaa^gvaiUlen(e.9.. Pood Patiutge lA-frfty Inrmuia lcd|.
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<lhi mAiiimumfrcniMi'diowancvbjpfciilMln rKv.nsiliLiM tula Mnc*$ lorllqula conc«nva:e. RIFboda, anacc^aer
Kxrni D( kiltfil tonnUa »no cuntvl Inlu"! Iwmuln. RtcontilMleil fluhl ounc* b '.n* Imri p.-vpw«a 1:r contunskon u tfrcvlvu u n
Vw eo'%talnti.
'Sitle nun piovM* u Uwi lh« h/S nutriuan b«n«<li aulhotliea lo natvlMvtulivU Itilvit* ui le trie inulrDum rnonlMy

0owanc* far ttw pnyWcal tomi ol in* pnduct «p*cill«d lor «ach loofl pauXago cuivyury. Sru;* aoonclM muit fatu* whoi* eon-
lalMR irratti* »l r* larnttli* ol Bwsim* Miysiaal farm. irUanilcRiUaamaur.uior br«atn<diri!ints. kvtn V<m» In tn* 1 uiiy
to.-mula ltd category the<ka Be indnWuafr/ UMOred (o l" —— ■•■■■■■ —•

• Stale agsnela* may raund up and dbMn* nMe eonialrwi* al Inlani lorrr:!.'* over in* leod package anttliaiiw lo bhow iwu-
Udoariis lo recelv* r* liil nuiiaicn iMneliL 9i*t* agenci*! musl u»* in* in*tr.adclcgy aeictibta h actordorxo nlih Doiaorooh
lr>)(i) ol Wi »*ciion-
' &ati agtncito may rerind up and deptit* whoi* coraainer* el Inloni loodi (nlani ccrea), liuiis and vegaiaBtet. »-a nreaii
(»r (h* Food Package imal/am*, Siai* aganeiei frj*i us* m« moihodelagy otscrtbad tn aeeo'd^'^ee with parigrapn (h)(z) olever

Ms sadion.
"Ai SuieaMncyepbon. tor inianu 6-12 monrnt el age. ir*sr>c«iana may r*p(ac*upie I6our<ctoiin]am leodlruli ma

tale ol I poundelBartnas perSourK*! ollnlani loodtfi..i Sui* Dg*nd«v may also lubsUiuielioshoarunas aia riucel \ b »
nana pe<4 ouiic«i oljarrtdManllood Irjt. up lo a niadntuni el 16 ouneeo.

'< hktu of Mmi leod* |c«i*<il. hull and ve9eiablcs).lr.laniagreaier than 6 nMinttvs el age In Food Packogo III may receive in •lani lormia. *>«inpilnldr,ilermuheiWIC-eligiUenuimionalsatm* somenvlirunnonmiy tB>wa.-\caat mtanif aa«s4
■rveu^ S menti* el ag* cl in* tame leedng opdon.

'»Ai Swia agency o;Uon, inl*n»9inooi?'ti!voogh 11 menays in Feed Package* Hand 111 may roee'ivo a cMVviJua voucher
w purciiualrtinionMriulisandveaeiatlailnlieuer apomenoKneknljinilocalriarearydvogciaUcs. PanMylmotdy I
Breasiled.kilanis and lu'tyfamiulaltolnfana may receive a S4 cash-value vouchei plus 64 ounces olinlsr* locdinjits and
vageiaUu; UlyBfOasiteeduyg inlanii may reeetvc a 66 cnvh-valua voucher plus I2acune«s ol Infant looa Iruh ana vcgelaBlet

' Suie agendc* miv nai calegoitcatiy lesuc cash value voucher* for Wanii 9 men;M through i i montr* The cash-value
voucher is lo Bo provioad Is ihc pertirtpanl only aller an hdnrldual nulriUon assctimoru, at oslaacshcd by Stale ainncy noh ey
and is optional lor (he padicipani, i.e., me moihor may cheeia to roeoivo oitho' ino maaimum alow^ico ol iaricti loodt or a
ccmOln.nien d ]arre3 icech and a tnnt and vegniaBlo casfwalup voodurr lor l«r Inlart. Suile ajancios rrusi ensur* that appro-
priaM nultillen aducalto-l is provided 1o ma carogivo- adteassing safe loed prsparalion. slerago lodwilauos and l«*dina prac-
tlcat lo make certain oarUdpania ato rnaafa-g m«lr nulrtilenal needs In a tal* avi effoctWe manner.

(10) Mojimum tiionthl}/ allou>anccs of
6iip;]/<;r;ir;Ua/ foods in Food f'ackagcs IV
tliToiigli VII. Tho maximum monthly al-
iowances. options and substitution

1
Tasle 2—MAX1.WUM Monthly Allowances of SupptEhtENf al Foods foh Chilohen and Woweh

IN Food Packages IV. v. Vi and Vii

rates oT supplemental foods for chil
dren and women in Food Fnckape. IV
through vn are stated In Table 2 as
follows:

Feeds'

CliJcrtn VVomon

Food Package IV: i
through 4 years

Feed Padiann V:
Pr»gnanl andPani-iFv
(Mostly) erDasiioeaig

(v9 IP 1 year
ppilparlung <

Food Package VI:
Posiparium [up to 6

moruhs pcelpaiium)'

Feed Package VII:
FuBy DreaiBooding
(up 10 1 year post-

pa i1urn)«»

Juice, ting** sUenymx 119 6 04
iBrjt'""*"
36 o<

14.1 1 04
?2qi'«»i«'v
36 or

V«l04 114 fl Oi.
24 qt'••""»-
3S or.
lib.
2 doian.

610.00 in cath-vB'j*
vouchers

lib.

30 or.
1 lb ami 19 or.

Breakfast ccical" 36 Oi

Fresh Irulu and v*gi :a-

VVnsIt Wheat or whioia grsin
trraad's.

Fbh (canned)
Legumes, dry" and'or Paa-

nut butler.

66.C0 In c4sl>vi«lvt
vouchers.

2 IB

MA
1 lb or 16 01

610.00 in eash-vaiu*
vouchers,

1 b

NM
1 lb »rvj 10 Oi

610.00 in csKh-volue
vouchers.

MA

MA
1 Ibo' 19 or -...

T«BI* 2 Footnotes: MA • the tupplcmeniaj lood it not aumurlrwd In the cctrospondng lood package.
< Tabia 4 ol peragrech (a)(t 2) of tN> t«ctien deicribet m* mlrumum r*<yuirorrona and spacillcaiions lor lha s jpplomanuk

foods. Th* compeUni prolassional huthor'-iy (CPA) ia tuihor-tad to Sctermmo nulriUonU riak tmo piotcrli* supplemenib loeds
at eitacishod l>y Stai* agency poliey.

'Food Packet V b Istutd to two categarl** d WIC psnlopants: Women ti.viiOipants with lindtlBn pregnancies;
Breasdeetino womtn wtiosepartaly (opsBy) braas8*din1a.lts tecehro Iwn.J.ilrr.m tl.v WlCI'rogrorn in vrtounls that do not
exceed gic maxirmtm fa.TTwki atowances. as approprlaie lor the ago oi ili* m'otn ms oesulbed m labli 1 of peragrapn (a}(9: el

•Food Package VI isissusdlofwocaiegor:** cl WICpartidpjnls.Norv-bteAilleertng posipartum women andbreattleeding
potipanum wenun whes* hilanit receive rrore than ih* rrairirnum falam fcrmul.v allowancts, as approprlaie lor mo aoc ol me
infant at datcribed In Tabia 1 olpnragrapn (e)(9) ol this section.

♦Food Package VU is i»«utdio Icufcala^iitsoi wiCpa'Udpariiv. Fdly bmaaitarning wotrren whoso Wa/iti da not reeeiv*
bnmtaa Iron ma WIC Piogram; women pregnant with two or more IWutas; woman paUtiny Imosly) preaislleedlng nuMpla In-
lams from ifM tana pregnancy; and pragnani women who art Mio liAyerpertilly (mosdy) Drtas9**dingslrigla:en Iniantt,

sWcmenfuty breatl'tadinorniitiplainlanit l/om ttsc tamapragnancy niwpnuctoed t.S tirre* iha matlmumallOHaness.
*Cornt>inaUon* ol stngts-ttrengm anOconcentmled julc*imarb*hsuodprevid..<d Puii Ih* loU) vctumedo** noie<c**dm«

rruuntuni mentNy aiowanc* for tmgl*-»;r*ngm Mm-
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.'WM* mfcblticsiaiMtnJrrtKlwlnLancttc 1-yMfoiacn»jioni1ZU;raui^i23iTWJi8).«Siait»3«fteyoMien faW*-
aucoJ nilkd may 6# UiuM to :n<iaj«n Isr wtiem oi obo»it^- ii a coreora Ti» nr«aToi (»Moatc»0 ntf'-;!
tor i-yoar-oio ertia:*n rrujt M oasoa on tn inomauoi njirltionol tu»»»smetit arw eon*jHai!on »;Wi it>t eNitfi tioaim ear* uio
^*r lt^«»ary, uMtaUbtioo try Sialt ajctty iMiey. Lo».1aiO*)« oonla: mfla ant ma junaiua nvDilor ijM«tncu to cn I-
Or»:t a4 ntomnsd •ptorxtwoinon.Beducvd la; (2%) rnlhl* ajihottifd only for paiticipanis wi;r)eertaii)cor(i)it,on> indueino
bgl not limlMt lo. ufidtrwt.flfil ond maiomal woioM toM during proorwcy. 1 na naeo lor ladueeO bl (2%) ml* for enWiM £24
med^ of m (Food Pickago IV) and (Food Packagtt V-VW) rnujt t>» oaadd on an Inrtvlduni nuumsnd attaiaman; ai
oaiasntAsd by siaia tga ncy pdicy.

* Ewapofiiod (nflrinay b« lubiaoi'.ad atira raiaol 15 fluid ouncaj o( arnpo-»;td(rtiKpar 32 fluid oonca* oi fluid nVror a 1-2
flud ounca tubjflfliiton ratio. O7 rrtK may b« aubiiiituiad at on aqual recor.triiuitd /tit to Kwd rmK
'For eMdtanamjwcirao.ehBosairaybaaubsffluiMlof ml<atihtra!t cl 1 poundol ctwaaa per 3 quarts olmBuForcml-

drei and women In Food Paekagos IV-vi. no nxwe tNan 1 pound ol cnaaae may be euMiiiuiod. For bjfly breutleeding women
H Food PnekagoVtl. no more man 2 pounds el cneaia may ba lubsUiuted for mBk. State ogenetei so not have the option to
•sija artdWenal amouna ol cheese beyond iiesa mMlmumi cwit wHh moOical documoniaiiori, (i^o more than a loiaTol 4
qjim olrnliimaybes'jbtiitutadleracombetatlono'cneasa. yogurt or lohi let children and v/omen n Food Packages Iv-vi.
Ms mora man a total ol G cpiarts olml!* rtiay bo sutntnuiea lor a condXnabon cichseso, yogurt or lolu lor women in Food Pa*-

VII,)
"For dtfltiien and woman, yogurt may be suDr.biuied lor fluid nfllK ai ihe raieol 1 itunridl yogurt pat t auanolr^ii-amax-

Irrutm o! t quart d mik can be aubsuual Addilotal amounts ol yogurt are not aulnonud. Whole yogurt is t%a standard yogur t
lot bsuancets t-year<ld chldren (12 through 23 rromits). At StMe agency estlon.lowlai or nonia! yogurt may be Issued to t.
ycar^ldeMdrenlor wnsmevorwsighi and Obesity la 0 concern. The nood lor lowiat or nonlal yogurt lor i-yearddrii.tdronmu si
be based on an tndnrteus) nuiriiloniv atsessmont ar<d consuhtUon with the e.nfld'f health care pre'/idor if necdssary, m asiab-
l.ir« by State agency peliey, Lowtii or nenlat yo^ns ara mo oriy typos e! yogurt auihodttd tor childrrm >.?A months ol age
and women. (No more riana loial old quarts ei nilikmay Ito subslriutcdier a combinahon ol cheese yooun or loiu lor enildra n
and women In 1^0x1 PaekoMs IV-Vl. No rr.oro than a icial ol 6 rtuarts ol mli may be suOsiiiuied lor a ccmbiiation ol cheKso
yogurt or loiu lor women inpood Packago Vil.)
''Forehidron, issiancaol loluandaoy-sascd bovorage as subsiiMcs formitk musibobacodcn an indivWua'nuyiiiwiiflos-

sMsmsni and eoneuiiaiion with iiie oartMpani's health cars prer.der ii noceeiary, as ostjbiiaKod by Stale iigihcy cslicy. Such
daiarminailen can ba rruda let situations thai Indudo. bui ara not limlod lo, nuU Uorgy. lactose Intolaranca and vagan Ola it
Soy-batud bovarago ntay ba iubisiuiao lor miiii lor crvidren on a Qu.nn lor nuart hasli up to ina idiN mailmum aTowance or
mit Tolu mayba sussljiuiad lo'mlh lot childian ai the rate ol 1 pound d lofu par 1 quart ol mik. (No mora man a total 0 ! d
(piona ol rrA may be subsiiiuled lor a comhination ol chaese. yogurt o- Kiu let chidran In Food Package IV.) Adddkinal
ameunis ellclu may ba lubeiHuWd. up lolhamatlmumallowanee lorflUd mSr lo-lacloso intclarancaorotharreassrii as os-
tabfer«d by State agancypslcy.
"For women.soy.batad bv/arage mayba subcttutad lor mlkon a quart lorquBrttwiutupietna loiiflmajisnum iflewanca

of mft. Tedu may ba substitutao lor rnA a; me taia d 1 pound oliolu par 1 qibri ol miv. (Noircra trtenaiatd old quarts ol
mIk may ba aubsllLtad tcr t eomUnai onolenoesd. yo^nor lolulorwxnon In Food Packagas V and vi. No mora than n total
of fl quartao<n«kmaye«subslilulod lor a combinBticn el chaoia. yogurt or lelu lar woman In FoodPaikagaVii.), ASd;t.6ftal
amounts ol lolu may bo subskiutnd, up 10 Iha nuidmuni allewaneas lor fluid rrUk. lor lactose i.-itdaranca or ether reasons as a t-
laUisnad by Sieta sgoncy peicy.
. "At InrKlonodioIlol Iha total numtarolbroaVastcaraitfs en mo Sititaaqo'rcy'sauihorlbed loon list must havBwholn grain
as thaprtrnary tngradtant andmaatiabaUng roqulrarrwils lormnUng n rwalin cl.Vun ris a >mcieQ.'Blr. loed rdtn moderalo tat
cowanr ha0aW»aimibtaAciipwaDtaph(o)(i2)o!thissaetl<«.
'*0om IraahlhAsindbeshvMtaHesmueibaouihertidby S-.ataagsnc>«s. PmeaMod ituiis and uogeiableii, i.e. canrad

(ahsHti^e), ftomn. arKVor dilad Iruhs and vegeiables may also ba auihorlred to oL'ar a widar vaitiiy arvd choice lor psrU ei-
pants. Stale ageides moy choose lo aulhorfra one or n'or# el the tciio«dng processed fruits rvid vageinbisst crfwed Ituil

. connea vegelaolos, flotenfhiit.iiocanvegeiabiH. deed Iruii. andrordiledvcgsubles. Thecash-vai^ voucher.xay be ra-
oaamad ksranyaiigcia Irudand vogaiatye (ralot le Tabled elparognqm (e)<i2j 01 tNs seciier.and ;is lobUtotaij. b'icepia s ou-
mortud In paragraph (b)(t){i) ol this ticiion, State agoriciofl rnay noi seleeOireb/ choose nhicn irjiis and vegetsUas ore oval I-

loparbcvonu. Fur erampie, II a State agency dibits looKsrdrlsdiruits.n must auinor Malv/iC-etiohsioaiHrr uds.
"Tne moniNy value uf thetrtsfregeiaDie casrvvalue v.-ccneis«di b« mqusted snnuoly lorlnhuucncsdescrbedin

i 248.10(r).
"Whcse wtteat and'or vvhde grain bread rnusi ue nuihoticed. Stoiu agencies hove iheopuon to alsoautrierlca brown rice,bti^r, oarma*. wncit-grain baney, whola whaai inacaroni products, or leh ccrn or wMs wheat icr'Jas urt an equJ vro'gni
"Cannad lagunesmay besubsihutcdlordNleguntis a; mo raia cl 64 oz. (e.g., four IG'Ozcur^lulu-annedlwanslor I

pound dry beans, tn Food Packogcs V a.nd VII. bdtn baans and poanul butter ntusi l<e piovldod. However, when FtdMsudly tai
loring Food Packages V or VII lor nutiolarat leasens (e.g., lood olqrgy. unaetvitlghi, ponic^en'. prslerentt), Stale asenclei
have the c^ion to auffierlze me loflcningsuasbiuborta; 1 pound dry and 64 cz, canned baanafpeas (end no psanuiomter): er2
pounds dry or 126 02. cannad beans/peas (end no poanul autter}: or 36 oa ptanut butter (and no baans).

(IJ) Maiimum monthly allowances of
supplemental foods for c/iifdrcn and
women with qvolifying conditions in Food
Package III. The maxintum monthly al
lowances. options and substltuiion

rates of supplemental foods for partici
pant,? with nuallfylng conditions hi

Food Package in are stated in Table 3
as foilowa;

Table 3—Maximjm momthly Allowances (mma) of Supplemental foods for Chiloren and
WOMEN With Qijaupying Conoittohs in Food Package III

Foods■

Cnddrcn | Women

t through 4 years
Prtgnani and parmly
brcasjaeeuig lusio 1

yasr postpnrturr)'
Pdsuartum (uo io6

months poslpirtum)'
Fully breasHoedmg, (up

10 Vyvsi peal-
poituxg*''

Julea, citvglo sirengtn <
WtC FomxJa' •

Milk
B.-cairlastctreN'v'* ...

144 S oc.
435 lozGqudd con-

cenirnie.
24q;»">iM2M.
36 02.

453 A 01 Mquld con-
canimle.

1Q^,«rs<iic<s
36 or,

455 ft  oz liquid corv
cenirats.

22QI'!5"Ht.

35 02 .......

435 A 0/ liquid cor.-
canirsic.

36 oz — ;
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Docusign Envelope ID; 6B460210-9042-4EF8-AB53-43E489846B57

§246.10 7CFR Ch. II (1-1-20 Edilion)

Table 3—Maximum monthly Allowances (MMA) of Sufhlemental Foods for Children and
Women with Qualifying Conditions in Food Package hi—Coniinued

Foods'

Chitaon Woman

t through 4 yasrs
Pregnant and onrealy
breattfseding (ualo 1
year oo»to»dum)'

Pottpartum (up to 6
months postpartum).'

Fiily breaitfeeoing. (up
to 1 y«ar post-

partitot)**

Cheasa. ; — NIK NIK NIA \tb.

2 dozan,

fltg.OOhc.ish-vetue

vouchers.

1 [9.

30 oz.
1 lb and 18 oz.

Fnits andvagats-
Etas " '*

Wlxfla whaal or wivcls
grun bttad<°.

risn (cormod) -
Lagumas, dry" aodrpr
Paanjt butiar.

so.00 In cash value

vouchers.

21b

N/K

1 Iborlbct -

StOCOtocasn-valua

vo-jchers.

NIK

t lb and 18 or —

(tC-.OO in cas>vslu«

vouchars.

N'A

K'A

1 tor tSoz -

TkCil* 3 FoMMMt: N/A> tNt tupaonviiol tooo b not auntt-.tod m Vw cotiiipontiiig tgod iwctngo.
■T*u* *ol pa/agraoh WIIZ) o< ih«M£iicv) dotcrllwi (ho minimum roauKomonK Md sp»:ifld«iionx tor ih* tupr**'^diai

toodi. Tho competoM praWMtotd ouOorliy (CP^. M coiaM*n«tl by StKo agoney policy. Ii agihort^od 10 fl aiotmJrw rulrlbann i
risk and prcscrtM tupotainanla! toeda ptr rcodlcnl (to<tti<n«nlAlioiv

'ThH loodp«»ag«l» luuodU two ctlogortot oi Wtc partio'panu: Women s'lhielponU'r'lth ilngioMn projnandoi and
brtuttoodlno neman nrho%* ptrUaIfy (mo*:v) broatilod Inranu rocoivo lormulo Irom IFa WIC Pr^ram in omounu (hat do not
•icoad ihemioilmurntormdia anowtvicftt a> appropriolofo'too ngtol ihoHaniatdoscAbadlnTtblo 1 elpa-agrapn (•)(() of
(hit (ociton.
' Tiih tood package b bsuad 10 two Miagonai 01 VAC panklpsnii: Non-t>rea$ii«acl>iig posipatum a-ciMin artd braasiiaading

pottpaRum wORwn wiasa txaatiiod tolanu racaUi ntora man mo .mailrKum i.tlant formiJa alowarcos u app'cp'iai* lor i.-a
•go el malnlartiu dcsenoadln TnUo I ot paiagraph (c)(9) of dtls tccilon.

*Thia loodPOckAW l« b«uCOIob>ur eaMgoiios of VMC parJ^panU'. Fuly b'OMIfccdrfn woman vrhois inlann done! receive
lormuta liwn ihc Program; woman pragoani wito ttvo or more lottue>: woman parUuy (nyoaty) brvaillocdirto rnultlpla Irv
luru Irom thd anma cragnancy, and prognail women who arc alto partraiy (ntoelly) brcaillccding tingloien inlanit.

•Women hilybreoidoasng mMllplaInftr.U Irom 1«tameprcgnattey are pretolbed 1.9 limaa me maidmum aMowaneot. ,
•CombliviJont attin(fa-tiiangihandeor>c«n:ra(a<i)uie«i me/ be Itt-jadpiavidcdeialiht teul volumadoaf not aicead ihu

matw-ntm monU^ alowance loc «lmla-ii.'a.'^gm|uiea.
'WIG tormiJa maant W;r( tomeio. ararv pt ntarrt lormuia. c Wic-adguia nu'.niicruito.
• Pawdar and roadyio-laad may bo aubtlXitad at raiM ilvu provlda rompe-aifa nutrttkro vaiua.
•Wndo rrdtit inati.v.c.irnmlbilx ittL-nncwio l-yaar-old eMdt»n|l2mtovgtt23iywn(n>). Fai-reducod milks may Ulstued

to l-YOsroWctildran as ri>I»<n'.toed appropriala try ina hadmcara provider par mtdicaldocumint3>lon. Lowlal (t%l or nonJai
r^kt are Bta standard -nlvi tor btuanca isrcMd/ar'. 224 manibsal ago aitd women. tNhola mik or rtducadfai (2%) milk may
ba iv6siituUdlorlow'd<(t%; ornMaimlkforebldron C24 momtu oTage ar,d womonasdatarmtood appropriai* byitto htaAh
eita provMar par mod c4 il»ctimsR-.a'j9n.

'^'b'v^oraiud rnik may ba tubstiiutadaitna rate ot tSluid ounces ot avsporatcdrntk p«r32 luid oviscos ot fluid trtIK or ■
t.} fluid ouncu tubsiitinion ratio. Dry n^X may bo substituted tt an cquaJ racanttliuiod ratn to fluid mlk.

"For chldten and woman, cnaasa may oa subsiituiad tor mis st me rate ot 1 pcunoolcheete pet 3 cyuans ol mlk. Forcni-
dtan atvd women In the prtgnani. patlaliy bniayihitdrng nnd postponum tood paeVjtges. rw cncre than 1 pound ol cheaai may
ba tubssiutod. For women n trta lufly brcMiteedlng 'ood pacVags. no mote inan Z pounds ol chooso may 0« lueniculod lor
rrJtk. State ngorcies ds net have the opoan ;e Issue adciii«rMl amounts ol cflceM beyond thcso matdmums even with medical
documcntslinn. (No mp't tfl.an aiotal old dwadt ot mlk may bofubsMuioalor a csmO'naiior\etcbe«se. yo^rt 01 lefulor cni I-
dren andwonMn iniro pregnant, partolly Creuflaadeyg andpostparium looc packages. Np ircra marra toud ol 6 quarts ol mlk
may Or: luUtiiutedlor a comUnaaanofCTMsa. yoguii 01 wiulorwomminina lufly brcr-s'laeoing lood package.)

''For cnldnm artd wornan. yogurt rrmy DeeubotllirtcJ lor fluid mlk M iha rate ol t rymrl ol yogurt per t quan olrrfltk: a mu-
Imjin ol I cyiArioi mlk enn bn suutiiuwd. Addiional amoufludl yogurt aca notauthorited. wnoie veguitbthaaumdiwoyoguf t
(or iisurvteeto i-yoaivctociUdren (I2 mrougn 23 morr.hs). icwfatornonla: yogurirruiyb* issuaa to t-yeanoAi enidten (12
month* to 23 months) es detanrinad apprsp-iaio by toe haalto core provide- par mcdctir docvmcntotleh. Lowtdt or ncnlei yo
gurts a-t to e aiandsroyaguriioriatuanct lochidren 224 mcnins c'age e-idwomea iMiole yogurt may be aubsti-.uted for lowtat
or Aonlat yogurt (or esH'en 224 months of age oM women as deiermiteo bpprapnate by ir.i heaflrt care providar par medtcai
documtn-.a;lon. (No mere than a loul ol 4 qitana ol mitk moy ba sutrsikutea lor a combnuon of trteeaa. yogurt or lofu tor ctii 1-
dtrn Mwtvhtn In to e pregnant. uareiKy btiastleadeig an-ivostpartumlocd pscKages. No more than eiuU uf 9 qunits ot rilk
may ba tubsUtutcd let a cofltoiryaMn ol cheese, yogurt 0- lelu lot women to Vie lu ly ixeosffuctang lood package.)

"For chldran soy-based beverage aid lolu may W auniiuicd lor mlk as determined ttpprop.taia by inc hearth csrc pro-
wdar par modical docuntonuUion. S^-pascd bevcrngc may be aubsiiuioj lor miv en a quart lor quad basis up to tho total mas-
imum alowanceolmlk. Tofv maybosutsllluiod lor mflk lor Chilian at Niv raioel I pound el lolv car t quad ol inlk. (No m eru
than a total of a qua-a el mBr may bo lubavtutdd tor a cnntbiftnucn 0' civyotv yogun or loiu lor children.) Additional Drnourr is ot
lotu may bo ubslilutad, up to tho maslmuma.towanco IsifltF.] mlt> tor cn-icrsn. as Ootorniinedappicpiisioliy toe hasllh care
pro-.-tdor per madcaJ docummiailoa

"for women, toy-based beverage rray be substituted for nllk on aqusnlor quart bosis -up lelheictol mmimurnrrunthiy al
lowance dmlk. lo'u maybe substrfuiad lor mZk Mine rait ol I pound of lolu per t quart sf mlH. (Namora to on a total of 4quarts tf mflkrnuybes-JlistttutOiJIeraeembinationetchitte.yogu-icriofufoiwomenlntnepregnanl.padlalybruudeiMin ' g
end uoaiptiRunt load packegea. No more toan a total ol 6 ^a-tx ol m* may bi autnWutetJ tor a conibraitrei of chooaa. yo^sn
or Mu lor womcrt irt the 1u>y btvesflMtling lood pacKaga.) AOd'Jonal amounts ol lolu niuy W subsviuted. up to ihe masimum al •
lowonees for luld nVk. as detsrrrVnad ePpropriats |yy the iiealin care providar per medcal documantaiion.
'  '*32 diy ounces ol inlant cereal maybe subsutuiedloi MouncototbreMMi corealMdelormined approprisia by toahealih
cars provioor par medcal documonaljcn,

"At learti one hall altoa total nwmbar ol breaklssicereslt on tne Staia agar>eY« authorls.eii tood list musl nave w-iala grnh
as irta prtmary ingtetfoni and meat isoaling laqtirements lor moktog Ahashh claim av e'whoto groin toed wiryi moderate let
centenr asdafi-wai-. lasted of paragraph |t}(t2)pl toltscedon.

"Both freahfivRs and fresh uegcu^s n-ust be a'AnorUod bySraie egendat. Frocesaad (ruUi andvcgetablui, La., csnnod
(ihdl-ttabto), frozen, and'or dflce fruits and vcgolablos may atso be authoricad to offer a widar variety and ehoico lor earti cF
pants. Sisto agencies may ehoota to aut.'.oria one cr rrore ol me foAowing prsoattod Iruiis and vo«i»aic.i: r-jinnod fruit,
canned vegotablca. frozen Inii. frozen vegatalVas. dncd (nnL and'or dned vcoBiables. The cash-valuc voucher may b« rc-
rSeeriutd Im any dtglb'e fruit and vogrttadc (refer to Tocto 4 o' par-agrapn (o)tw) ol thla sncbon and its feotnctes). E>etpi a s au-
tooflcad in paragraph (b)(t)(i) ol tvs aaciior. state agoncics stay not aclcaivcty chooso nhkh Iruila and vegetaoles aro avai I-
atlt loparticrpanis, For oiarrple.il a S'.aiH agatscy choasea to oner dried iiuits, it musiautfionzo al WlC-aligitia dn'tdir ui's.
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"ChkfcMi ana woman <r;>iow jpedal tfaisrynaedt icQjh; ffwux of pi;;e*4lcods noy cKt.vf commatclal InlarM
(oo« (ruM ond vogstaClto In l«u of tho casivveilu* voucf-.-;:. Cnldxin may ractlvt 129 e/ of corv^iiioial |ar;*d irifunt food Irw
and ind wnntnniay [•catvo 16O02 ofootnmireialla'rMlnfani looofnuu and v»9»ii3(t« Inliou of B:v cattwvaluo
votcnor. Inlani hod Injiii and vtgouuot ma/1>« tubftituird lor U'l* eaiihveloa vouciiar as daiarmlnaa apptoprlala by Utt tt»«9i
ca/i panldor patinoScal (Mcumamabai.
"Tbe monlhly vjIuo of air liuiVvastbitilr eoan-vtfuc voucniia wM be (uI>js'od nrviLidly tor Inflation ai naact bod in

izee-ua
vvnoa Mieoi and/or wtiola «aln braad .Ttusi D* autrioilzed. Siaia agrnc'as nnv« in« «pu>n 10 also auinonaa brown ilc*.

bulgur, oatmeal, wneli-gnin banty. wno)» wrrat macafsm products, or aofi corn 0: ivhola wheat lonPu on an equal we giii
eaila.
' Canned Mguniee nay be tubtaiuiad lot dry Icgunteti a: tnt taia of 84 a:, (e.g., lout 16'02 cani} of canned beans for 1

poimd dry beau, in Food Foekagai V and vii, both or.via and paanui buiier rrut; be provided iiotvwver, ntien moiviauMiy
lortng Food FaeKagei V or Vil lor mdcllond rvaiois (e.g.. lood alargy. undsrwaignt. portbipani prelerenee). State ageridas
have the option to autTorlze the Mowing subetnutons; I pound dry and 94 01. earned beant/praa (and no pounut bi4iar); or 2
poundi dry or 12S ot. canned tnani/peaa (and no peanut butlerl: or 3d 0:. peanut butter (and no ocons).

(12) Mrnfmum rrrTiilrcmmifi and .epcoj-
/icorions for iupplemental foods. Table 4
describes the minimum rcriuircmenls

and specifications for supplemental
foods in all food packa(rcs:

TaBLG 4—.WwiMUM nEOUREUENTS AND SPECiRCA'IOHS TOfl SUPPLEMENTAL FOODS

Caiegortoaioode

WC FOftMUl A-

Infar.l lormula

Exempt Inlan: to.*-
mu^

vvic-eligblo
nutrition^'.

aUK AMD MILK ALTcH-

NATIVES:

Cow"! n4<*

OoAfa rrK ...,_

A'tnimum requuemerti and cpeahcaliens

AM ajlhoiized InlanI lotmulai rnrel:

(1) Meet the deViition loranlniani latrmiainteciion 201(0 01 tneFaJertd Food, Drug, anaCoa-
mohc Act (21 U.S.C. 92)(o: and metl iho rsqulremontclot an hfant lormula undor aaction 412 ol
the feder^ rood. Drug and Coenteiie Act. ni amended (21 U.S.C. SSOa] and iho rigUai onc at
21 CPRboru lOSmd 107:

(2) Oe deaigreu lor enieral dlgavtlon vin an ond or tube leecing;
(3) Provide ui ieaat 10 rug iron per Htcc (niiea%t t.SmgironnOO iicc.nlorlee) ai atanoard Mution;
(4) PnnrUr ai iravt 67 Kiueniurle? per lOO mMitera [aporuiinKUHy 20 idiocaionea oer luid ounce) ui

alartdard rbhition.

(5) Not require ine addacnef any ir^redlens cine.-man water ptioi to bong lervadin aiiquld siutv.
AI avtiioilced exempt Inlnni ic.-mulainutl:
(1) Liudi ine delrnlUon and requitemenis Icr an txenipi iriinni lotmuia undsr aectian 4i2(n) ol in«

Ffdoral Food, Druo. andCeemelte Act aa amuntlea(2l U.fl.C. 3S0a(h}; and (ho roguUtlom al 21
CFR ptu 130 and 107: and

(2) Be deelgnec lorenisraJ dtgeabon via an'oral or tube feeding.
Ccrt^ entotai producU that are apucilicaly lormulaled 10 provide nulril'onal support lor individusdi
wUi •qualilyirg corxiiicn. when lhausool conventional loode is oredudod. raatrlded. orlruM-
equate. Such Wic-cligtla nutAtianals must (orva ih« purpose ct a food, meal or del (roay bo nu-
triiienaly eemple<aorlneomplalo)andprovlda a eourcaol caloilos and one ormoni r.utrlMiis; be
doeigned lor entera) rtigesiiort via an oral or lube ieodcig; and may not bo a convantional lood.
drug, Pavorlng. oranzyrr.e. •

Must Cddiorm to FDA sianoatd ol idantily lor v.-nalc. -educed lal, iowlal. or nonfat nlks p.l CFR
131.110). Musieopasiouruco. Maybe ilavcrea orunflaverod. Maybe Ouid.ahcU-siaoie. ev«p>
laied (21 CFR 131.130), ordry. ;

Dry whele rritltrrvisl conlenr. lo FDA tlandard eltoenily (21 CfR 131.147). Nerfal dry mix nuM
conlorm 10 PDA aianda.-d ol nienUy [21 OF 11131.127). •

CJIurcd in4ka mual ronlornt lo FDA standard ei jdenliiy for cuHu-cd milk, e.g. culiurcd buliortnlk.
horn cUiured milk, acidofMus ciAvred mlk (21 CFR 131.117).

Additiod mill nxisi cen'onn le FDA aianaanl M 100(1(11)' ier acKN'od iT.:i< «g., acldiied lOiir mA,
acidliod acidapn'lua mlk oricidted bu&e'niax(2i cr-H 131.111).

AI roducod lal. lowfat. arujnonlat cow'i mlxiypes ana vailotUs rrust contain at ioasi 400 lU of vita
min 0 par Quart (100 lU per cup) and 2000 Hi of vlamin A par qjer. (SOO ID par cup).

Musi beputeurlred. Atay te Savored or unMavo'sd. May bo luid, shalFtial^e, ovapomiod or pry
0.O., powdered).

AI reduced lai. lowtai. and noniat goers mmi rr/jti contain ai least cx tu ai vitamin 0 per quait
(im lU per Cup) and 2000 Hi or vitamin A per quail (300 RJ per cup).

Uomeslio cheese made lierri 1M percenl pasleuriaedmllu lAuol co.nlorm 10 FDA standard ol Identi ty
(21 CFR pan 133): Alontercy Jac't. Colby, natural Chaddor, Swiss. 6ncX. Uuenster, Provoiono.
pan-skkn or vrhole Mac4a:ela, pasiounced process American, or Ctcr.ei ol any si ffseie cheeses
are auinonoto.

CttoTKes riM .-tre labeiod low. fret, raouccd, less or light bi sotUjrn. let or chdtiitrel are VfiC eligi
ble.
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TABLe 4—Minimum Hequws.ments and Specircations for Supplem=\tal Foods—Coniinueo

Ci:ogoi<s>/l0oAt

Vegur (csw's mn)

Tolu

Soy-Dsica b<tv«rag4 -...

JU'C£

CG5S

enEAKFAsr cedeav

(OeAOY-TO-EAT AND
INSTANT AND R£G-

ULAH KUT CEREALS}.

FRUITS ANO VEOETA-

QIESFR£SM AND
PROCESSCO)""".

Mininun rtQutfAT.ants And «p«ciilai'3n<

2)

WHOLE WHEAT

eREAD. WHOLE
GRAIN BREAD. ANOl
WHOLE GRAIN OP-'

TONS:

OrMO...

Yogurt muitbopAilturzMtftdcenlormtA FDA iLtncLvdolkHnlir/lor ivholo lal {91 CFR >91.200).
lowfat (21 CFR 131.203). or nor-.lAl (21 C^R 131.206:: plAln Or lA-Mr«lwlDl <A9 g ol toHl ougart
ptr 1 cup yogurt. Vegvrto mat anlort>1«a v.lln vttaniln Aand 0 srdotPer nurenUmoy M ri-
lowM Bl tii« Sials ayrneya opian. Yogurto aold wkIi ogcornpar.fing ml*-ln ingrottww »uch as
grvido.'CanOy pliecs.porwy.nuls and slni<a.'lngr«d«n(» art r.cl ouVierirRl. DrlrVadu yegurls
art nol aurnorliotl.

Cdciunvit: islu prcpvadMrlUi calcium talu («.g.. calcnimrilaK). .May nol corttaki added lais, tug-
ors. oils. Of sodium, To'u musl t>« eal-.Fom-sal, Lt.. contain calclbn salts. Put may al«o contoki
ctser cc«gJAst3, l.t., magnesKmi cMsrids.

Must Pa loitiLed to meal ths ioUoving nutrient levois; 2/6 nig caldun per cup, 6 g protein per cup.
600 lUvi'.amir. A per cup. tOQlU vlUMtiiAU por cup. 74mgmAgrasiumpaici4i, 222 mgphot-
ptiorut par cup. StOrngpotaasumpar cup. 0.44 nig rIDolauin parcup, ondt.t rr.;g xttamki 617
par cup, m ectotdanca wiUi (orUicaticn guldalinas isiuod by FOA May be ldi.-prad v unlavorod.

lAM be puieuri/ed 100% unsvveelonod Iruit Kiice. Musi contain f. laast 30 r% ol 'Atamln C pe r toc
mL olju'ce. Mutt coiVerm to FOAslnndardatldrtniity nt apprnnrian (9i CFRpnn. us) orvcg^
table juice musliwihjTi to FOAcMnasfdol identity as B(ir4i)f..-L-itB(9l CFRpArt ISO). Wah me
cicnpiion ol tOO% citrus juices. Sial* aganciot must va<liv ma viismin C cnntnni at nil Sttue-np-
proved jiicas. Jukat inat are lenllled vln otner nuir.ants moy ba alimveo et tlia Stale agenc/s
option. Juice niey be iresn. Ircm concenpate. frozen, cenneu or snaffsiabla. DIanOs of aulnerired
(ufces ure plUnvcO.

VegatAbte Mfe mayi» tegiiw o,-lower In .sadKrm.
Fratfi snal domestic hens' eggs or dried eggs .Tin (must conlortr. to PDA aiandnrd ol liSantity In
CFR 160.105) 0,- pjitsurlredllggidwncla eggs (muslcocloimts FDAsiaiidard ol wenlity h 21
CFR 100 tlS),

Hani bollod eggs, vrbara re.'KUy avalnblt tor putcliass In vnsJ guhniiuci, may pe pro'nai-d lor
bomelcu panicipartis.

Musi ecnialne minimum el 26 mg iron par tCOg dry caraaJ,
Must contain <21,2 g sucro.ioa.na otfiar sugars par tOOgarycc.'SAlf <:6 g pa'dryez).
At least naU sl the cereals Auttiodced on a Slate agency'a load lii: rnvsi have whole grein ns tno pii-
ma^ bigred enl by woiglit AND metllabaling requltar.-ients lor maVjng a haalm cfokn as a ''whols
grain lood v/itn rriodoratn lai edniuir*. >

Any variety of Iretn (as defined by 21 CFH 101.95! wndo or cut t.-ufiniinout Added aug art.
Any variety ottrcch (ns defined D> ?1 CFR 101,95) ntieJe or cut vagetatie. cicept white potatcoa,
wipMul addco sugars, fats, or oLs (orange yamn And sweat po'stots are allowed).

Any variety o' canned Irju (must coniurm Ig PDA siimoaru of Idanlit/ at approprlote (21 OCR port
i4S}i: indudmg applesauce. )ulto pack or water pock wiiiiouiaddea sugars, tats, ds, or salt (i.e..
sodhiiT^. irti Iruit must bahstad as ma lirslingroaunL

Any varlaiy c( Irozsn Iniiis nimoui added sugars, lais, eh, or salt (.,o.. irodium).
Any vBiiaiycl canned or frosan vigataPles. acaptwniiapoutoea (ocanga yurs atiJ swaei peintuss
ore allowed): wimouiadsad sjgars.tUs.orciIs. Vtgatsbic muttbalstaoasuia hrs-.ingteOlenl.
May beicgulutor lowarln lodlurr. MusteonfomiioFOAstor'diutJcfidanBtyas tarpruoriata (21
CPft partlSS).

Any type el Otlad fruits or dried vegvlacle. t.icepl whito peUdoet (crange yoim and rwett pciatees
' are eOowcd): wtmdui added suga-s. lati. oUt. orealt (r.t,. todiur-i].
Any lypc ol immature Ireans, peas, or lends. Ireth or in canned ' lorms.
Any typt of (lozen beans (immaaxre or mature). Otans purchased wim the Cvv may eoni^ Added

vegaiablcs J lulls, bui may rot contain addad sugars, lots', els, or meat as purcnnscd, Canned
Pws, peas, or luntismay be legulfu orle-Aorln sodium conlcrtt.

Siato egoncics musl slow organic'forms ol vrlC-cligiUd In/is and vogcrablcs.

SMtoit- whaaf brotd musl contormioPOAsMncordodoeniJh/f?! CFR I3C,I60). (indudejwhplo
wheat buns Hrj rcha.) frncfv whoui lour' enu/or "bnanaiad wttcia vihaai lout' tnuti be me only
lours listed m ma irgradien: list.

OR
I tStioA; grak Arcod musl eor.fotmioPDAsiar4ard el Identlly CPR I3C.110) (indudts wricia gram

buns and re1s). i
ANO

Wmtt gra n musl be ttni prira.-y trgradimi by weight In a)l wliolu gi"1n bread pred./els,
ANO

Musi meal FDA laecUng regulramants lermaV'rg a naahhelNm as a whola grain lood wi.*! rttog.
erma lit eorticni-.-'
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Tasle 4—MtNtMUM REQuiHEfw^MTS A»o SptciFiCAiiONS HOfl SUPPLEMENTAL Fooos—Continued

Calt3oA«ylood>

Whcii Grain Opa«Ai

l/in<iT«an icquhwnani ana spncilKattoru

FISH (CANN£0)«

MATURE LEOU.'.«;S

(DAT BEAMS Wa
PEAS)'.

PEANUT mnTEFI

INFANT FOOO&

b'.liiri Caraal.
In'ani FAib ..

Provm rica. bvlguf, oois. mmI whola^inli*. barlay wiihout adried au^Aii, (a-.s, «l>, ot sail (i.a..
dNTiL Mb/ bi InilaiU-, quicL-. or tnoUai eooiiing.

SoR camorwAdt wReai lonJaj. Sad corn lon-iat m-vM Iromgroundmasa tour (com Bcur) uttng
uadiUeral procatsing moineda aro wic-drgiulo. e.g., wride com. com (mata), wrNe ground com,
corn mata Aaur, itwm nanna. and •miio corn lou'. For wnoio wheat lonflu, 'whoit ntiaat tour'
rrMi be Ok only Hour Bticd In the ingrodicni Hat
WMe wheel macaroni produett. Muai conform le FOAibindan) ol ioonilN (21 Cpn I}9.i3t) and

hjvi: no added >0900, lat*. ols. or aaii (Lo.. toditah}. 'Wndo wtitai nour* andror 'Svholo dunm>
wlicai lour' muil bo the only tours lisiad in IT * Ingrootani llsi. Omar abapoi and ilres IM oinor-
wi«o iTtMim* FOAaurndsnJofidpniliy iDr*maiBwheni nvt:arDnl(gaiia) produc.i (t39.l3ft). arid
nava no addad lugart. lait, ode, cr uli (1.#., aodmm), aie also akWdzad (a.g,. w.ida wheel
tetnl, and whola wnaal panno].

Conned only;
Lig^l lune (muii conform 10 FOA aundardofldanvty (21 CFR 16I.',S3I]:
Salman (Pacificsalmm mueiconform 10 FUA iiandan)elMeriM)'(21 CFR lei.UCJ);
Sarit(<Gy; and

MscMirel [N. /utartue Seembor ecemnnit; CnuB Paeifie Scombor/vorKa/; dacL Mackerel "■
May ba packed in water or oJ. Peck may knduda bonaa or «kh, Adoec a.vjca* and Aavenngt. a.g.,

tomato sbuca, muileid. Itmon. tiro aulRoilzaii 01 Ihu Slate ogency'i option. Moy ba tegular or
lower In todwm content.

Any tyceolRMiura dry beant, poae, or lentils in dry-paciiagcd or canned ^ loimp. Ecamc^eslndjdt
but ure not Umiitd 10 blacK eoan.i, clacK-cyed peas, garnan/o beant (cnickpcan), groi nonncrn

-boans, Khiiabaam (ruhy and pea Ctant', awreybesni. maiuialm-s ('bunvr bvana"), fava and
mung bsivu, pbiio beanj. aeybeantleciimnrTia. tpK peas. lenWi. and roined buans. All cai-rgurlee
axdudu toupa May nut corilaln added tugart, laia. ots. wgetaples, Irurd or ma at at purchatad.
Canrod la(p.maamay ba raguldi oiknvar in fodiuin corucnt, "

Uakeo beant may crty ba orovidadlui piinldpBr.'.t vnthhrrltadcooMng liiclilien. "
Poonvl buRar and reduced lai iiaanui bunar (mut; conlom W FDA Sianda/doddantRy (21 CFR

164,ISO)): eraomyor ehjnky. regular or raduced lai. laflodor untalted forme arocAowad. Poanut
buQort •Itfi addad maraniratows. honay. |cly. chctolaie or almtar ingradiantv are not aiihahcau.

Infant carval nwatcuntaln a mlniniun of as mgol ron per lOOg of drycareaL ■'
Any varlaly of tlr.gla Ingradibni ccrrehaiciBl inlani lood Iruil wtihaut added augars. atarcnai. or aali

(I.a., aeiflum). Ttiiuro may range from strainao iniough dLtxt. Tna fruit mu.nl bo liatad at lha lirti
IngtadiarL"

Miy v.innrir el tingle tngradieni commcrclai intaiu food vtgoiablai wRnoui aCdao tugart, tiurews, or
aali (Le., tooium], Teitura rnay tango from atratrad inrougn diced. Tna vegetable muti be lieied

.  as(neIvarlngrodiani.■'
Any variety el oommerdal iniani locd rrwai nr pouHry, as a ttrvgle rnnjor Ingiedeni. v.iih added brdfi

or gravy. Added sugars or aali g.a. aodiiim) arc not atowod. Tenuro may range Item pureeo
ibroughtiicsd,'^

Table < Footnotes; FDA a Feed and Drug AdminieimUen of Via Lf.& Dopanmeni cl Haalin and Human Sorvlcas.
1 Tna toBovrfix) are not cortsUered a vnc-aUgible nutrtiional; Fonraias vaad sdaly lor tno puipote ol nnhnndnp nutiteni Intiika

managing body weight, addiaislng picky eaters or used lot a contHion other man a qudiiytng candiiloh (e.g.. vlamin pits,
weight coniml prodjai. eu.): tnadi^t or druga. a-s OaKneJby the Food, Daip and Cosmetic Act (21 U.S.C. 3SCa) as emend-
00; enzymei, narts. or bclonicolb; oml renytfsUon tuids or elecirrlyti solutions: livonng or inicitening agents; ens feed n g
uterils or devicea (a.g. teoding tubes, bags, pumps] oeaicneo to admMttcr a v/tC-all(pbla fonruta.

'All authurUod irUks must conierm is FDA standards ol mntity lorrMks as definad by2t Cfh pan 131 ana meoi vMCs ra-
ciuRemeriu forviianin lonificailon aaspecinea in i^e a otparagnpR (e)(i2) 01 nbr section. Adoiiorvd eutnodyed miu Indude.
but are nMliniltdic:calchtm-(QrUlled.iaciosvr«duceo andlaciuse-bev, ^onii; and UHT pusiauitzedmaka. Othai n^s are
permaed at Die Stale agency's cisciuilon pruvSOtd thai tnu Suria aEOhov dciormines inm the nVs maets Ote minimum reguirr
mtris lor aumoitzml mHlu

'FDA Hejiffi Ckiim f.'obfiealiorr lor VV?iol» Crah Feoda yith fcloda/sle Fat Conleni ai fttlp/Avww.Wa.gowtoorir
ingmllcnapaci'Minglabefirtgdabolngrtubiiiorv'ucmOTJO'.nim

'Proceastd lefers to frozen, connid,' or dned.
k'Canned* refers to proceweo toed lems In cans or einer aheiFstatdo ceniolntrb, e.g. tara, peucnes.
*The lolowVig art not auinorizod; naitra and apices: c'eameovcgcUbiaa 01 vegetables wlh added sauces; mied vegeiabios

coniblnlna noodts, nuts or lauco packets, vcgeiabtc-graln (pava or rice) rnlxiures: frutt-nut mbturts; breaded vegaUiDles: ii ulia
and veggiaMes lor purchase on silad bars;poanub or otner nuts: omunenial ano docoraiive liults and vegetablas sucii as cnA
peppers on a tiring; gaiiic en asirfngtsouat: pninttd pumpkins; Ruibasiieti and party vagetaUa trays: decomtiv* bieasoms
and lowais, and leooi containing IruRi such as bhreOaiiy muBInt and eviei baked goods. Home-canned and homo-proierved
Ifufts and vegetables are net authoAzed.

' Mature kgumts In dry-paekad or cannca loims may be putcftaacd whn me WIC leod (ncrvment only, bitmatuie varieties ol
bash 01 carwatd beans and Itozan beans el nny type (Immeiuie or mature) may oe ourchased wRn ine casn-value vouchoi only.
Aibte art proMded a* teparat* lood VAC caiegortts ano are rtei autnotlccd urtder tna iruR end vegeiaUe ooiegery.

• Eiduoes »hi:a poiaioes. mhnd vegeiaeiis containing whiia potatoes, dried wnta poiiioti; eats-jp or einar coodmants; pick-
ted vegeiabios; oilvei; ecvpsittdcissta.ndlniilaamarv andtiuk icA-upa. Cameo tomato sauce, lonuiie paste. s.ysa atm spn-
gnelU sauce Mihout tdded luga-, lats. or 0B1 are euinorlzusj.

*6ute igoncles hevo Vic option to alow onlv tower sodum cetmod vageiatloi torpurcnase win me casti-valiM voucher.
'*FOA osfmea la:'< mackerel as any s' the folow<ng e's tpedes: Tracnurus decUvis. ttaehu-us lapcnicaa. trachuiui

symmouicim. iiacituMs murphyi, irjcjiiave novaszeiandisa. and irachunre la:nairu in The Soalood Lhi at nhpy/www.rda.gov/
Focdn6ulaar>edAegvlaljOrvCuidJ/icuOocu'iMi<i/TogiA>loof'Vor>Kal<onrSro/''>'>u-'ucm 113260 Him. King maekorel is no! authorized.

" Tno fcfldwingaianeiaubut'iccdin ihamiiuiol.t-pumo caiegory: soups: iTimaiurc variciicso'legumes, such as those used
in canned graan pass, greaniduns. snapbeans. yrsn» beans, and was beans: baked beans wim meai. e.g, bears andfiinks.
and beans containing addid sugars (win ihocicept.r,-. ol baked beans), fnis, o2t, meats, Irultscf vegtlMcs.

"Ihfani ceratft cenuinlrg Want louniia, milk, iruit. or other non-ceital Ingreaionls aio noi aOowed.

Intsre VegetsGtes

Inlant Meat
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"MixUrvt wWtcertd o(Man:teo<ionsnia (e.g., p«achcwoier; wi iiet«ur«rii«tf;hov'»Y«>. comMrujani o) tlnulH kwre-
ftens (e.». ̂ ipiv^-uma) sn« cor»lnakoru ul slnole l-tgr*<3l«ns of fruHs and'arvc^aiaUlea (t.g., appJaa and kauashrurs ̂
lowtd.

"CoxMntilont c* ilAd* InorMtna (t.g., ptai ind^irroit) and comb^niuar^a ol Ingrqdiamsol fnjiu and/or vagctaSJ**
(«.g.. appln and iq-'im) a/* «liow*d. hibad vcpgiaClcs wiOi xtiK poiaij ai a.-i lng:»Oi«tit (v.u.. irtttd wattaoiti) ar« auihw
■ltd. la'ani FootB ccriarung wnn« poiaidt* as llw prinuty ingtadani ai* no) lunMicta.

'>Na mianl food csmURatlons (e.g., moat aiidYogetablot) ordhneri (t.g.. spagfitiUandmtatbals) aiaaliowitl

(0 USD A purchase of coiKmoditi/ foods.
(1) At the. reciucsl of a State apency.
FKS may purchase oomiTinrtlt.y foods
for the State agency usin^r fuiids allo
cated to the State agency. The com
modity focxls purchased and made
available to the State agency must be

•equivalent to the foods specified In
Table 4 of paragrapli (e)(12) of this sec
tion.

(2) Tho State agency must:
(1) Distribute tho commodity foods to

its local agencies or participants; and
(ii) Ensure satisfactory storage fa

cilities and conditions, for the com
modity foods, including documentation
of proper insurance.

fgj Infant /or»iu/(i mamifacturcr reg
istration. Infant formula manufacturers
supplying formula to the WIC Program
must be registered with the Secretary
of Health and Human Services under
the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et set}.). Such manu
facturers wishing to bid for a State
contract to supply Infant formula to
the program must certify with the
State health department chat their for
mulas comply with the Federal Food.
Drug, and Cosmetic Act and regula
tions Issued pursuant to the Act.

(h) Rounding up. State agencies may
round up to the next whole container
for either infant formula or Infant
foods (infant cereal, fruits, vegetables
and meat). State agencies that use the
rounding up option must calculate the
amount of Infant formula or infant
foods provided according to the re
quirements and methodology as de
scribed in this section.

(I) Infant Formula. State agencies
must use the maximum monthly allow
ance of reconstituted fluid ounces of
liquid concentrate Infant fonnula as
specified In Table 1 of paragraph (e)(9)
of this section as the full nutritional
benefit (FND) provided by infant for
mula for each food package category
and Infant feeding option (e.g.. Food
Package 1 A fully formula fed. lA-FF).

(1) For State agencies that use round
ing up of Infant formula, the FNB la de
termined over the tiineframe (tho num
ber of months) that tho participant re
ceives the food package. In any given
month of the tlmeframe, the monthly
issuance of reconstituted fluid ounces
of Infant formula may exceed the max
imum monthly allowance or fall below
the FNB; however, the cumulative av
erage over the limeframe may not fall
below the FNB. In addition, tho State
agency must:

(A) Use the methodology described in
paragraph (h)(l)(ii,) of this section for
calculating and dispersing the round
ing up option:

(B> Issue infant formula In whole
containers that are all the same size;
and

(C) Disperse the number of whola
containers as evenly as possible over
Che tlmeframe with the largest month
ly Issuances given In the beginning of
the tlmeframe.

(11) The methodology to calculate
rounding up and dispersing Infant for
mula to tho next whole container over
the food package tlmeframe is as fol
lows: '

(A) Multiply the FNB amount for tho
appropriate food package and feeding
option (e.g. Food Package I A fully for
mula fed, lA-FP) by the tlmeframe the
participant will receive the food pack
age to determine the total amrmnt of
Infant formula to be provided.

(13) Divide tlie total amount of infant
formula to be provided by the yield of
the container (in reconstituted fluid
ounces) issued by the State agency to
determine the total number of con
tainers to be issued during the time-
franio that the food pa,ckagc is pre
scribed.

(C) If the number of containers to be
Issued docs not result in a whole nunv
ber of containers, the Stale agency
must round up to the next whole con
tainer in order to issue whole con
tainers.

(2) Infant foods. (I) State agencies
may use the rounding up option to tho
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next whole container of infant food (In
fant cereal, fruits, vegetables and
meats) when the maximum monthly al
lowance cannot be issued due to vary

ing container sixes of authorized infant
foods.

(ii) State agencies that uso the
rounding up option for infant foods
must;

(A) Use the methodology described in
paragraph (h>(2)(ili) of this section for
calculating and dispersing the round
ing up" option;
(B) Issue infant foods in whole con

tainers; and

(C) Disperse the number of whole
containers as evenly as possible over
the timeframc (the number of months
the participant will receive the food'
package).
(Mi) The methodology to round up

and disperse Infant.food is as follows:
(A) Multiply the maximum montliiy

allowance for the infant food by the
timefrumo the participant will receive
the food package to determine the
total amount of food to bo provided.

(B) Divide the total ?.mount of food

provided by the container size issued
by the State agency (e.g.. ounces) to
determine the total number of food
containers to be issued during the
ilmeframo that the food package is
prescribed.

(C) If the number of containers to be
Issued does not result in a whole num

ber of containers, the State agency
must round up I.0 the next whole con
tainer in order to issue whole con
tainers.

(i) f/nnj for 5ubs/i(Ttlfe«J. (1) The
State agency may submit to FNS a
plan for substitution of food(s) accept
able for use In the Program to allow for
different Cultural eating patterns. The
plan shall provide the State agency's
Justification, including a specific ex
planation of the cultural eating pat
tern and other Information necessary
for FNS to evaluate the plan as speci
fied In paragraph dXIl) of bhis section.

t2) KNS will evaluate a State agen
cy's plan for substitution of foods for
different cultural eating patterns based
on the following criteria;
(i) Any proposed substitute food inust

be nutritionally equivalent or superior
to the food It is intended to ropiacc.

§246.1)

(II) The proposed substitute food
must be widely available to partici
pants In the areas where the substitute

is Intended to be used.

(Ml) The cost of the substitute food

must be equivalent to or leas than the

cost of the food it is intended to re

place.

(3) FNS will make a determination

on the proposed plan based on the eval
uation criteria specified in paragraph
(1)(2) of this section, as appropriate.
The State agency shall substitute foods
only after receiving the written ap
proval of FNS.

(50 FK C12I, Feb. 13. 198."), .is umendod at 'f3
FR 11312. Mar. 3. »»8: 2-1 FR "18815. Sept. 25.
2009; 71 FK 692-15. Dec. 31. 2009; 79 FIl 122W).
Mar. i. 2011:79 FK 15925. Mur. 20. 20141

$246.11 Nutrition education.

(a) CcHCrof. (1) Kutiiliou education
including hrea.sCfeeding promotion and
support, shall be considered a benefit of
tlie Frograin. and shall be made avail
able at no cost to the participant. Nu
trition education including
breastfeeding promotion and support,
shall be designed to be en.<dly under
stood by participants, and It shall boar
a pnvctical relullonship to participant
nutritional needs, household situa
tions. and cultural preferences Includ
ing information on how. to select food
for themselves and tlielr families. Nu

trition education Including
breastfeeding promotion and support,
shall be thoroughly integrated into
pai'tlcipant health care plans, the de
livery of piipplemental foods, and other
Program operations.
(2) The State agency shall ensure

that nutrition education, including
breastfeeding promotion and support,
as appropriate. Is made available to ail
p.artlcipants. Nutrition education may
be provided through the local agcnclos
directly, or through arrangements
made with other agencies. At the time
of certification, the local agency shall
stress the positive, iong-ierm benefits
of nutrition education and encourage
the participant to attend and partici
pate in nutrition education activities.
However, individual participants sholl
not be denied supplemental foods for
failure bo attend or participate in nu
trition education activities.
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(3) As an Integral pare ol' nutrition
education, the State agency shall en
sure that local agencies provide drug
and other harmful substance abuse in

formation to all pregnant, postparcum,
and breastfeeding women and to par
ents or caretakers of Infants and chil

dren participating in the program.
Drug and other harmrul substance
abuse Information may also bo pro
vided to pregnant, postpartuin, and
breastfeeding women and to parunts or
care.lakcr6 of infants and children par
ticipating In local agency services
other than the Program.
(b) Coait. Nutrition educalion Includ-

. ing breastfeeding promotion and sup
port, shall be designed to achieve the
following two bro.ad goals:
(1) Emphasize the relationship be

tween nutrition, physical activity and
health with special crnphasis on the
nutritional needs of pregnant,
postpartum. and breastfeeding women.

Infants and children under fivo years of
age. and raise awareness about the dan
gers of using drugs and other harmful

substances during pregnancy and while
breastfeeding.

(2) Assist the Individual who is at nu
tritional risk In Impioving health sta
tus and achieving a positive change In
dietary and physical activity habits,
and In the prevention of nutrition-re

lated problems through optimal use of
the fiupplemenial foods and other nu
tritious foods. Tills is to be taught In
the context of the ethnic, cultural and

geographic preferences of the partici
pants and with consideration for edu
cational and environmental limita
tions experienced by the participanUs.
(c) Siafc agenc]/ TesponsibUitir.x. The

State agency shall perform the fol
lowing activities in carrying out nutri
tion education responsibilities, includ
ing breastfeeding promotion and sup
port,:

(1; Develop and coordinate tho nutri
tion education component of Program
operations with consideration of local
agency plans, needs and available nu
trition educalion resources.
(2) Provide In-scrvlcc training and

tecluilcul assistance for professional
and para-professlonai personnel in
volved in providing nutrition education
to participants at local agencies. The
State agency shall also provide train-

7CfRCh. II (1-1-20 Edition)

Ing on the promotion and management
of breastfeeding to staff at local agen
cies who will provide Information and
assistance on this subject to partici
pants.

(3) Identify or develop resources and
educational materials for use in local
agencies, including breastfeeding pro
motion and instruction materials, tak
ing reasonable steps to include mate
rials In languages other than English
In areas where a significant number or
proportion of the population needs the
information in a language other than
English, considering the size and con
centration of such population and,
where possible, tho reading level of
participants.
(4) Develop a]id Implement jiroce-

durcs CO ensure that nutrition edu

cation is offered to all adult partici
pants and to parents and guardians of
infant or child participants, as well as
child participants, whenever possible.

(5) Monitor local agency activities to
en.sure compliance with provisions set
forth in paragraphs (c)(7>. (d), and (c) of
this section.

(Cj Establish standards for partici
pant contacts that ensure adequate nu
trition educ.at.lon in accordance with

paragraph (e) of this section.
(7) Establish standards for

breastfeeding promotion and support
which Include, at a minimum, the fol
lowing:

(1) A policy thai creates a positive
clinic environment which endorses

breastfeeding as the preferred method
of infant feeding;
(ii) A requirement that each local

agency designate a staff ])erBon to co
ordinate breastfeeding promotion and
support activities:

<ili) A requirement that each local
agency incorporate task-appropriate
breastfeeding promotion and support
training into orientation programs for
new staff Involved in direct contact

with WIC cUehls; and
(iv) A plan to ensure that women

have acce.ss to breastfeeding promotion
and support activities during the pre

natal and postpartum periods.

(6) Determine if local agencies or
clinics can share nutrition educational

materials with instiiutions partici
pating In the Child and Adult Care
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Food Program csLabUshed under sec
tion 17 of the Richard B. Ruascll Na
tional School Lunch Act (42 U.S.C.
1760) at no cost to that prograhi. If a
written materials sharing agreement
exiRta between the relevant agenclea.
(d) Local agency rcsponsibUitics. Local

agencies sliall perform the following
activities In carrying out their nutri
tion education retpon&lbllitien. Includ
ing broaetfceding promotion and sup
port.:
(1) Make nutrition education, Includ

ing breastfeeding promotion and sup
port, available or enter into an agree
ment with another agency to jnake nu
trition education available to all adult

partlcipante. and to parents or care-
takcra of infant and child participants,
and whenever possible and appropriate,
to child participants, Nutrition edu
cation may be provided through the
use of individual or group ue.sslons.
Educational materials designed for
Program participants may he^utill/cd
to provide education to pregnant,
postpartum. and breastfeeding women
and to parents or caretakers of infants
and children participating In local
agency services other than the pro
gram.

<2) Develop an annual local agency
nutrltion education plan, including
breastfeeding promotion and support,
consistent with the State agenoy's nu
trition education compojient of Pro

gram operations and In accordance
with this part ajid KNS guidelines. The
local agency shall submit Its nutrition
education plan to the State agency by
a date specified by the State agency.
(e) Parrieipanf contacts. (1) The nutri

tion education Including breastfeeding
promotion and support, contacts shall
be made available through individual
or group sessions which are appropriate
to the individual participant's nutri
tional needs. All pregnant participants
shall be encouraged to breastfeed un
less conti-alndlcated for health reasons.

(2) During each six-month certifi
cation period, at least two nutrition
contacts shall be made available to all

adult participants and the parents or
careta'Kers of infant and child partici

pants, and wherever possible. Che child
participants themselves.
(3) Nutrition education contacts shall

be made available at n quarterly rate

to parents or caretakers of Infant and
child participants certified for a period
In excess of six months. Nutrition edu

cation contacts shall be scheduled on a
periodic basts by the local agency, but
such contacts do not necessarily need
to take place In each quarter of the

certification period.
(4) The local agency shall document

in each partlclpantts certification file
that nutrition education has been
given to the participant in accordance
with State agency standards, except
that the second or any subsequent nu
trition education contact during a cer
tification period that Ik provided to a
participant In'a group setting may be
documented in a mnstcrfllc. Should a
participant miss a nutrition education
uppoinlment, the local agency shall,
for purposes of monitoring and further
education efforts, document this fact

in the participant's file. or. at the local
agency's discretion, in the case of a
second or subsequent missed contact
where the nutrition education was of

fered In a group setting, document this
fact In a master flic.

(5) An individual care plan shall be

provided for a participant based on the
need for such plan as determined by
the competent professional authority,
except that any participant, parent, or
caretaker shall receive such plan upon
request.
(6) Contacts .shiill be designed to meet

different cultural and language needs
of Frogram participants.

[50 FH 6121, Fob. 1.1. 1565; 50 FR 8098, Feb. 28,
1085. ris nmcotlod a: 58 PR 11507, Feb. 26. 1993:
59 FR 11503, Miir. 11, 199-1: 65 FR 5.1326, Sept.
5. 2000; 71 FR56rjl, Sept. 71. 2006; 73 FK 11312.
Mar- 3. 2008; 76 FR 59889. Sept. 28. 2011] ^

Subpart E—Stole Agency
Provisions

S2-i(i.l2 Food delivery mctbodx.

(a) Cenerni. Tnls section sets forth
design and operational requlruments

for food delivery systems. In recogni
tion of emergent electronic benefit
transfer (EBT) technology, FNR may,'
on a case-by-oa.se b.%sis. modify regu
latory provisions to the extent FNS de
termines the particular EBT system
provide.s adequate snfeguard-s chat
serve the purpose of the provisions
being modified. By October 1, 2030. each
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State agency shall Implement EUT
Atatewlde, nnleas granted an exemption
under paragraph (w)(3) of this section.
(1) Manttgement. The State agency Is

responsible for the fiscal management
of, and occountablJity for, food deliv
ery systems under Its Jurisdiction. Tho
State agency may permit only author

ised vendors, farmers and farmers'
markets, home food delivery contrac
tors. and direct distribution sites to ac

cept food instruments and cash-valuc
vouchers.

(2) Dcsf^n. •I'he Btatc agency must de
sign all food delivery aystems to be
used by lus local ognncies.
(3) FNS oversight. FNS may. for a

stated cause and by written notice, re-
(lulre revision of a proposed or oper
ating food delivery system and will
allow a reasonable time for the State

agency to effect such a revision.
(4) 2 CFR part ?.00. siibparl I), cud

IJSOA implen}en(ing regulations 2 CFR
part 400 ond part 415. All contracts or

agreements entered Into by the State
or local agency for the management or
operation of food delivery systems
•must conform to the requirements of 2
CFK part 200, subpart D, and USDA Im
plementing regulations 2 CFR part 400
and part 41&.

0>) Uniform food delivery systans. The
State agency may operate up to four
types of food delivery systems under
Its Jurisdiction—retail, home delivery,
direct distribution, or EBT. Each sys
tem must be procedurally uniform
throughout the jurisdiction of the
State agency and must ensure ade
quate participant access to supple
mental foods. When used, food instru
ments must be uidform within each

type of system.
(c) No charge for authorized supple

mental foods. The State agency must

ensure that participants receive their
authorized supplemental foods free of
charge.
(d) Compalibllily of food dcliwry sys

tem. The State agency jnust ensure
that the food delivery systemfs) se
lected Is compatible with the delivery
of health and nutrition education, and
breastfeeding counseling services to
participants.
(e) Retail food delivery systmns: Oeii-

erul. Retail food delivery systems are
aystems in which participants, parents

7 CFR Ch. II (1-1-20 Edition)

or caretakers of Infant and child par
ticipants. and proxies obtain author
ized supplemental foods by submitting
a food instrument or cash-value voucli-

or to an authorized vendor.

(fj lietail fofid delivery systems: Food
i)islTume)U and cash-value voucher re-
guircmcnls—(X) General. State agencies
using retail food delivery systein.s must
use food instruments and cash-valuc
vouchers that comply with the require
ments of paragraph (f)(2) of this auc
tion.

, (2) I'rinte.d food instruments and cash-
wlue t-'Ouchcrs. Each printed food In
strument and cash-value voucher must

clearly bear on Its face the following
infornvation:
(i) Authorized supplementut foods. The

supplcjnental foods authorized to bo
obtained with the fond instrument or

casli-value vouclier;

(ii) First date ryf use. The first date on
wliich tlio food instrument or cash-*^
value vouclier may be used to obtain
aupplemnntal foods;
(ill) hast dale of use. Tbe last date on

which the food instrument or cash-
value vouchers may be used to obtain
authorised supplemental foods. This
date must be a minimum of 30 days
from the first dace on which It may be
used or In the month of February. 28 or
29 days, except for the participant's
flr.st month of issuance, when It may be
the end of the month or cycle for whicii
the food instrument or cash-valuc

voucher is valid. Rather than entering
a specific last date of use on each in
strument or cosh-value voucher, ail in
struments or cash-value vouchers may
be prJsitod with a notice that the par
ticipant must transact them wltliln a

specified number of days after the first
date on which the food instrument or

cash-value voucher may be used;
(Iv) Redemption period. The date by

which the vendor must submit the food
instrument or cash-value voucher for

redemption. This date must he no more
than 60 days from the first data on
which the food instrument or cash-
value vouclior may be used. If the date
Is fewer than 60 days, then the Suite

agency must ensure that the allotted
time provides the vendor sufficient
time to submit tho food Instrument or

cash-value voucher for redemption
without undue burden;
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(v) Serial number. A unifjnc and se
quential serial number;
(vi) Purchase price. A spane for the

purchase price to be entered. At thie
discretion of the State agency, a max
imum price may be printed on the food
Instrument that la higher than the ex
pected purchase price of the authorised
supplemental foods for which It will be
used, but that is low-cjiougli to protect
against potential loss of funds. When a
maximum price is printed on the food
instrument, the space for the purchase
price must be clearly distingui.shable
from the maximum price. F'or example,
the words "purchase price" or "actual
amount of sale" could be prlntud larger
and in a different area of the food in

strument than the m.axlmuni price: and
(vli) ."fipna/ure spocc. A space where

participants, parents or caretakers of
Infant or child participants, or proxies
must sign.

(n> Vendor idenlificaUoti.- Tlic State
agency must implement procedures to
ensure each food instrument and cash-

value voucher submitted for redeiup-
tion can be identified by the vendor or
farmer that submitted the food Instru
ment or cash-value voucher. Each ven

dor operated by a single business enti
ty must be Identified separately. The
State agency may identify vendors by
requiring that all authorized vendors
stamp their names and/or enter a ven
dor Identification number on all food

instruments or ca.sh-valuc vouchers
prior to submitting them for redemp
tion.

(4) Split tender transactions. The .State
agency must implement procedures
that allow the participant, authorized
representative or proxy to pay the dif
ference when a fruifand vegetable pur
chase exceeds the value of the cash-
value vouchers.

(g) Kelail food delivery systenvi: Vendor
authorizulion—(1) Cenerai The State
agency must authorize an appropriate
number and distribution of vendors In
order to ensure the lowest practicable
food prices consistent with adequate
participant access to supplemental
foods and to ensure effective State
agency management, oversight, and re
view of ius authorized vendors.

(2) Vendor limiting criteria. The State
agency may establish criteria to limit
the number of stores it authorizes. The

§246.12

State agency must apply Its limiting
criteria consistently throughout Its Ju
risdiction. Any vendor limiting criteria
used by the State agency must bo In
cluded in the State Plan in accordance

with i2-JS.4(a)(14Kil).
(3) Vendor selection criteria. The State

agency must develop and implement
criteria to select stores for authoriza

tion. The State agency must apply its
selection criteria consistently through
out its jurisdiction. The State agency
may rea&sess any authorized vendor at

any time during the vendor's agree
ment period using the vendor selection
criteria in effect at the time of the re
assessment and must terminate the

agreements wltli those vendors that
fall to meet them. The vendor selection
criteria must Include the following cat
egories and requirements and must be
Included in the State Plan in accord

ance with §246.4(aj{M)(ll}.
(I) Mini/num variely and quanlily of

supplemental food's. The State agency
iniLst establish minimum reciulrements
for the variety and quantity of supplCr
mental foods that a vendor applicant
must stock to be authorized. TTicse re
quirements include , that the vendor,
stock at least two different fruits, two
different vegetables, and at least one
whole grain cereal authorized by the
State agency. The Stale agency may
not authorize a vendor applicant unless
It determines that the vendor applicant
meets those minimums. The State

agency may establish different mini-
mums for different vendor peer groups.
The .State agency may not authorize a
vendor applicant unless it determines
that the vendor applicant obtains in
fant foi'inula only from sources In-
cJudcd on the State agency's list de
scribed In paragraph (gKll) of this sec
tion.

(II) Business integrity. The State agen
cy mu.sc consider the business integrity
of a vendor applicant. In determining
the business integrity of a vendor ap
plicant. the State agency may rely
solely on facia already known to it and
representations made by the vendor ap
plicant on its vendor application. The
State agency is not required to estab
lish a form.a1 system of background
checks for vendor applicants. Unless

409



Docusign Envelope ID: 6B460210-9042-4EF8-AB53-43E489846B57

§246.12

denying authori?.at.lon of a vendor ap
plicant would result in Inadcouate par
ticipant access, the State agency may
not authorize a vendor applicant if dur
ing the last six years the vendor appli
cant or any of the vendor applicant's
current owners, officers, or managers
have been convicted of or had a nivll

Judgment entered against them for any
activity indicating a lack of buslauHS
integrity. Activities Indicating a lack
of business integrity include fraud,
antitrust violations, embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
.statements, receiving stolen property,
making false claims, and obstruction
of Justice. The State agency may add
other types of conviction.^ or civil Judg
ments to thl.s list.
(lil) Currcnl i'.V/lf disQuaHfication or

civil mones/ penally /or kardxhip. Unless
denying authorization of a vendor ap
plicant would result In Inadequate par
ticipant access, the State agency may
not authorize a vendor applicant that
is currently disqualified from SNAP or
that has been assessed a SNAP civil

money penalty for hardship and the
disqualification period that would oth
erwise have been Imposed has not ex
pired.
<iv) Provifion of inceniivc items. The

State agency may not authorize or
continue the authorization of an nbove-

50-percent vendor, or make paymenMi
to an ahove-.^O-percent vendor, which
provides or Indlc-ites an intention to
provide prohibited Incentive Items to
customers. Evidence of such Intent in
cludes, but is not necessarily limited

to. advertising the availability of pro
hibited incentive itoms.
(A) The State agency may approve

any of the following incentive items to
l)e provided by abovc-50-porcent ven
dors to customers, at the discretion of

Iho Stale agency:
0) Food, merchandiso, or services ob

tained at no cost to the vendor, subject
to documentation;
{2) Food, merchandise, or aervJces of

nominal value, i.e., having a per Item
cost of leas than S2. subject to docu

mentation;
(.7) Food sales and specials which In

volve no cost or less than In cost to

the vendor for the food itoms involved,
subject to documentallou, and .do not

7CFRCh. [j (1-1-20 Edition)

result In a charge to a WIC food instru
ment for foods In exce.ss of the foods

listed on the food Instrument:
(/) Minimal customary courtesies of

the retail food trade, such as helping
the customer to obtain an item from a

shelf or from behind a counter, bagging
food for the customer, and assisting
the customer with loarllng the food
into a vehicle.

(H) The following incentive items are
prohibited for above-50-pefcent vendors
to provide to customers:
(/) Services which resiill; In a conflict

of Interesl or the appearance of such

conflict for the above-50-percent ven
dor. such as assistance with applying

for WIC benefits;
(2) Lottery tickets provided to cus

tomers at no charge or below face

value;
(3) Cash gifts in any amount for any

reason:

(•#) Anything made available In a pub
lic area as a complimentary gift which
nmy be consumed or taken without
charge:
(5) -An aliowable incentive Item pro

vided more than once per customer per
shopping visit, regardless of the num
ber of customers or food Instruments

Involved, unless the incentive items

had been obtained by the vendor at no
cost or Che total value of multiple in
centive items provided during one
shopping visit would not exceed the
less tha;i-$2 nominal value limit:
(C) Food, merchandise or ftcrvices of

greater than nominal value provided to
the customer;

(7) Food, merchandise sold -to cus
tomers below cost, or services pur

chased by customers below fair market
value;

(fl) Any kind of lucenllvo item which
Incurs a liability for the WIC Program;
(9) Ajiy kind of Incentive item which

violates any Federal. State, or local
law or regulations. .
(C) For-proflt goods or scrvlcc.s of

fered by the above-50-percent vendor to
WIC participants at a fair market
value based on comparable for-proflt
goods or services of other businesses
arc not incentive items subject to ap
proval or prohibition, except that sucii
goods or services must not constitute a
conflict of interest or result In a liabil

ity for the WiC Program.
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(4) Vendor selection criteria: compstitive
price.^ The Stace agency must. ORCabllsli

"a vendor peer group system and tlls-
tlnct competitive price criteria aivl ul-

lowable reimbursement levels for each
peer group. The State agency must use
the competitive price criteria to evalu
ate the prices a vendor applicant
charges for supplemental foods ns com-
p.ared to the prices, charged by other
vendor applicants and authorized ven
dors, and must authorize vendors se
lected from among those that offer the
program the most compstitive prices.
The State agency must consider a ven
dor applicant's shelf prices or the
prices it bids for supplemental foods,
which n>ay no', exceed its shelf price.s.
In establlslilng competitive price cri
teria and allowable relrnbursemeiit lev

els, the State agency must conslder
partlclpant access by geographic urea.
The State agency must inform all ven
dors of the criteria for peer groups, and
must inform each individual vcjidor of

its peer group assignment.

(1) Vendori'tfiaf meet the (tbovc-50-pvr-
ccnt criterion. Vendors that derive n»ore
than .W percent of their annual food
sales revenue from WIC food instru

ments. and new vendor applicants ex
pected tx) meet this criterion under

guidelines approved by KKS. are de
fined, as above-M-pcrcent vendors. Kach
State agency annually must implement
procedures approved by I'NS to iden
tify authorized vendors and vendor ap
plicants as either above-50-percent ven
dors or regular vendors. In accordance
with paragraphs (g)f4){l)(E) and
(g)(4XI)(P,) of this section. The State
agency must receive PNS certification

of its vendor cost containment: system
under section 24G.12{K)(-l)fvij prior to
authorizing a.iy abovc-50-perccnt ven
dors. The State agency that chooses to
authorize p.ny abovc-60-percent ven
dors:

(A) Must distinguish these vendors
from other authorized vendors In its
peer group system or Its alternative

coat containment system approved by
FKS by ostabiishing separate peer
groups for abovc-50-perftont vendors or
by placing abovc-50-percent vendors in
peer groups with oilier vendOPo and es

tablishing distinct competitive price
selection criteria and allowable reim-
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hursement levels for the above-50-per-
cent vendors; '
(B; Must reassess the status of now

vendors within six months after au

thorization to dctennlne whether or
not the vendors are above-50-percent
vendors, and must take necessary fol
low-up action, such as terminating
vendor agreements or reassigning ven
dors to the appropriate peer group;
(C) Must comp.are above-50-perccnc

vendors' prices against the prices of
vendors that do not meet the above-50-

perccni criterion In rtetormining
whether tho Above-50-percent vendors
have competitive prices and in estab
lishing allowable relnibursement levels
for such vendors; and
(D) Must ensure that the prices of

above-50-perccnL vendors do not inflate
the competitive price criteria and al
lowable reimbursement levels for the'
peer groups or result in higher .total '
food costs if program participants
transact their food Instruments at

above-50-peroent vendors rather than
at other vendors thst do not meet the

above-50-perccnt criterion. To comply
with this requirement, the Stato agen
cy must compare the average cost of

each type of food instrument redeemed
by abovc-50-porcent vendors against
the average cost of tho same type of
food instrument redeemed by regular
vendors, The average cost per food In-
slrume.nt may be weighted t.o reflect
the relative proportion of food Instru
ments redeemed by each category of
vendors In the peer group system. The
State agency must compute statewide
average cobM per food instrument at
least quarterly to monitor compliance
with this requirement. If average pay
ments per food Instrument for abovc-
60-percent vendors exceed average pay
ments per food instrument to regular
vendors, then the State agency must
take necessary action to ensure com
pliance, such as adjusting payment lev
els. Whore EBT systems are In use. it
may be more appropriate to comjiare
prices of individual WIC food Items to
ensure that average payments bo
above-SO-perconl vendors do not exceed
average payments for the same food
item to comp.arable vendors. If PNS de
termines chat a State agency has failed
to ensure that ahove-50-percenc ven

dors do not result in higher costs to the
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program Ihan if participants tranaact
their food Instrumenta at regular ven
dors. FKS will esbablisli a claim

against the State agency to recover ex
cess food funds expended and will re
quire romedlai action. A State agency
may exclude partially-redeemed food
instruments from a quarteriy cost neu
trality assessment based on an empir
ical moLho<lology approved by PNS. A
State agency may not cxciudo food in
struments from the quarterly cost neu
trality assessment based<on a rate of

partiaily-redoomed food instruments.
fE) Must determine whether vendor

applicants are expectnd to be above-50-
percent vendors. The State agency
must ask vendor applicants whether
they expect to derive more than 50 per
cent of their annual revenue from the

sale of food items from transactions in
volving WIC food instruments. Thl.s

question applies whether or not the
State agency chooses to authorize
ahove-50-percenc vendors. A vendor

who answers in the affirmativo must be

treated as an above-50-perceht vendor.
The State agency must further assess a
vendor who answers in the negative, by
first calculating WIC rede.-npllons as a
percent of total food &ale.s In existing
WlC-authori7.ed stores owned by the
vendor applicant. Second, the State
agency must calculate or request from
the vendor applicant the percentage of
anticipated food sales by type of pay
ment. I.e.. cash. Supplemental Nutri
tion Assistance Progr.tm. WIC, and
credll/debit card. Tliird. the State
agency must review either the Inven

tory invoices for food Items, or the ac
tual rood items present at the
preauthorlzation visit required by
paragraph (g)(fi) of this section, or
both. Fourth, the Stale agency must
determine whether tVIC authorization
is required in order for the store to
open for business. If the vendor would

be expected to be an above-50-perccnt
vendor under any of thCBo criteria,
then the vendor must be treated as an

above-50-percent vendor. State agen
cies may use additional data sources
and methodologies, if approved by
PNS.

<F; Must determine whether u cur
rently authorized vendor meets the

above-50-percent criterion, based on
the Slate agency's calculation of WIC

7CFR Ch. 11 (1-1-20 Edition)

redemptions a percent of the ven
dor's totfti foods aalDs for the same pe
riod. If WIC redemptions are more than
50 percent of the total food sales, the
vendor must be deemed to be an above-

50-percent vendor. As an initial step in
Identifying above-50-perccnt vendors,
the State agency may compare each
vendor's \VIC redemptions to Supple
mental Nutrition Assistance Program
redemptions for the same period, if
more than one WIC State agency au
thorizes ft particular vendor, then each
State agency must obtain and add the
WIC redemptions for each State agency
that authorizes the vendor to derive
the total WIC redemptions. If Suppio-
mcnlftl KutriHon Asslst.ancc Program
redemptions exceed Wlc redemptions,
no further assessment is required atnce
the vendor would not be an abovc-50-

percent vendor. For vendors whoso WIG

redemptions exceed their Supplomcnlai
Nutrition Assistance Prograni redemjv
lions, or If this comparison of redemp
tions was not made, the State agency
mufit obtain from these vendors a

statement of the total amount of rev

enue d(5rlved from the sale of foods that

could be purchased using Supplomonlal
Nutrition Assistance Program benefits.
The State agency must also obtain
from these vendors documentation

(such as tax documents or other

verifiable documentation) to support
the amount of food sales claimed by
Llie vendor. After evaluating the docu
mentation received from the vendor,
the State agency must catculalc WIC
redemptions as a percent of total food
sales and classify the vendor as meet
ing or.not meeting the above-50- pcr-
ce.Tt criterion. State agencies may use
additional methods, if approved by
PNS.

(II) ImpleiHcnlinc/ effective peer groups.
The State agency's methodology for es
tablishing a vendor peer group system
must include the following;
(A) At least two criteria for estab

lishing peer groups, one of which must
be a measure of geography, such as
metropolitan or other statistical ureas
that form distinct labor and products
markets, unless the Stote agency re
ceives PNS approval to use a single cri
terion:
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(13) Routine collection of vendor shelf
prices at least every six months fol-
lowintr authorisation to monitor ven
dor compliance with paragraphs
(gX4)nKC). (gK<XII)(C). and (p)(4)(lll) of
this section end to ensure State agency
policies and procedures dependent on
shelf price data arc efficient and effec
tive. I'NS may grant an exemption
from this shelf price collection reguirc-
mciii if the State agency demonstrates
to FNSs' satisfaction that an alter

native methodology for nronitoring
vendor compliance with paragraphs
(gK4XiXC). (g)(4Xn)(C). and (g)(4)(ill) of
this section is efficient and effective

and other State agency policies and
procedures are not dependent on fre
quent collection of shelf price data,
Such exemption would remain in effect
until the State agency no longer meets
the conditions on which the exemption
was baHcd. until FNS revokes the ex
emption,or for throe years, whichever
occurs first;

(C> Assessment of the effectiveness of
tite peer groupings and competitive
price criteria at least every three years
and modification, as necessary, to en
hance system perfortnanco. The Stale
agency may change a vendor's peer
group whenever the State agency, de
termines that placement in an alter
nate peer group Is warranted.
(111) Subsequent price increases. The

State agency must ostablish, proce
dures to ensure that a vendor selected
for participation In the program does
not, Bubsequcnt to selection. Increase

prices to lovels that would make the
vendor ineligible for authorisation.
(iv) Exceptions to compelitivc price cri

teria. The State agency may except
from the con^potllive price criteria and
allowable reimbursement levels phar
macy vendora that aupply only exempt
infant formula and/or WlC-oUgihle
nutrillonals, and non-profit vendors for
which rhore than 50 percent of their an
nual revenue from food aalos consists

of revenue derived from WIC food in

struments. A Stale agency that elcct-s
to exempt non-profit vendors from
competitive price criteria and/or allow
able reimbursements lovols must no

tify PN8, in writing, at least 30 days
prior to the effective date of the ex
emption. Tlie State agency's notifica
tion must indicate the reason for the

§246.12

exemption, including whether the ven
dor is needed to ensure participant ac
cess. why other vendors that are sub
ject to competitive price criteria and
allowable reimbursement levels cannot

provide the required supplemental
foods, the beneflvB to the program of
exempting the non-profit vendor from
the competitive price criteria and/or
allowable reimbursement levels, the
criteria the State agency used to assess
the competitiveness of the non-profit
vendor's prices, and how the State
agency will deccrndne the. reimburse
ment level for the non-profit vendor.
This notification requirement docs not
apply to State agency contracts and
agreements with non-profit health and/
or human service agencies or organiza
tions.

(v) Exemptions from the vendor peer
group system requlnimeiU. With prior
written approval from FNS, a State

agency may use a vendor cost contain
ment approach other than a peer group
system if It meets certain conditions.
A State agency that obtains an exemp
tion from the peer group requirement
still mu.st establish competitive pric
ing criteria for vendor selection .and .al
lowable reimbursement levels. An ex

emption front the peer group require
ment would remain in effect until the

State agency no longer meets the con-
ditio.as on which the exemption was
based, until FNS revokes the exemp
tion. or for three years, .whichever oc
curs flrsr- During the period of the ex
emption, the State agency 'must pro
vide annually to PNS documentation
that It either authorizes no above-50-

percent vendors, or that such vendors'

redemptions continue to repre.sent less
than five percent of total WIC redemp
tions, depending on the terms of the
exemption. The conditions for obtain
ing an exemption from the vendor peer
group system are as follows:
(A) The State agency chooses not to

authorize any vendors that derive more
thaji SO percent of their revenue from
food sales from WTC food instruments,
and the State agency demonstrates to
FNS that establishing a vendor peer
group system would be inconsistent
with efficient, and effective operation
of the program, or that Its alternative
cost containment system would be as
effective as a peer group system; or
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(Bj Thfl Stace agency dotenninea UiftS
food instruments redeemed by vendors

that meet the above-50-percent cri
terion comprise less than five percent
of the total WIC redemptions in the
State in the fiscal year prior to a fiscal
year in which the exemption is effec
tive; and the State agoncy dem
onstrates bo FNS that its aitonmtlve

vendor cost containment .system would
be as effective as n vendor peer group
system and would not rosnlt in higher
costs'if program participants redeem
food instruments at vendors that meet
the above-50-peixont criterion rather
than at vendors that do not meet this

criterion.
(vl) CoiL confaiumenf ccrlificalion. If a

State agency elects to authorize any
above-.S()-percent vendors, the State
agency must submit information, in
accordance with guidance provided hy
FNS. to demonstrate that its competi
tive price criteria and allowable reim

bursement levels do not result in aver-
ago payments per food instrument to

these vendors that are higher than av-
erage payments per food instrument to
comparable vendors that are not ahove-

60-percenc vendors. To calculate aver
age payments per food instrument, the
State Agency must include either all
food instruments redeemed by ali au
thorized vendors or a representative
sample of the redeemed food instru
ments. The State agency must add the
redemption amounts for all redeemed
food instruments of Che same type and
divide the sum by the number of food
instruments of that type. If the State
agency docs nob designate food instru-
menu by type, it must calculate the

average payment for each distinct
conihination of foods prescribed on the
food instrument. The State agoncy
may calculate average payments per
food instrument type for groups of ven
dors that meet the above-50-percent
criterion and comparable vendors, or
the State agency may calculate aver
age payments for each food instrument

type for each vendor. State agencies
with FIJT systems must compare the
average cost of each Wlc food pur
chased hy participants at above-SO-per-
cent vendors with the average cost of
each food purchased from comparable
vendors. If FN'.S determines, based on
its review of the information provided

7CFRCh. ll (l-]-20 EdHlon)

by the State agency and any other rel
evant data, that tlse requirements in
this paragraph have been met, FNS
will certify that the State agency's
competitive'price criteria and allow
able reimbiirBement levels established

for above-SO-porcent vendors do not re
sult In higher average payments per
food instrument (or higher costs for
each WIC food Item in EBT systems). If
the .State agency's methodology for es
tablishing competitive price criteria
and allowable reimbursement levels

falls to meet the requirement of this
section regarding average food Instru
ment payments to above-.'iO-percenl

• vendors, FNS will disapprove the State
agency's request to authorize above-50-

percent vendors. At least every three
years following initial certification,
the State agency must submit informa
tion whlcli dumonslrates that it con

tinues to meet the requirements of this
section relative to average payments
to above-.W-percent vendors. FNS may
require annual updates of selected food
instrument redemption data.
(vii> Limilalion on privaLa riphts of ac

tion. Tjio competitive pricing provi
sions of this paragraph do not create a
private right of action.
(5) On-xile prcaulhoritalion visit. I'he

State agency must conduct un on-slte
visit prior to or at the time of a ven

dor's Initial authorization.

(G) Sale of store to circurttucnl WIC

sfljiction. The Stale agency may not au
thorize a vendor applicant if the Slate
agency determines the store has been

sold by its previous owner In an at
tempt to circumvent a WJC sanction.
The State agency may consider such
factors as whether the store was sold to

a relative by blood or marriage of the
previous ownerfs) or sold to any Indi
vidual or organization for lass than Its
fair market value.

(7) Impact on stnall businesses. The
State agency la encouraged to consider
the Imp.act of authorization decisions
on s:nall businesse.s.

(G) /Ippifcolfon periods. The Slate
agoncy may limit the periods during
which applications for vendor author
ization will ho accepted and processed,
except that applications must be ac

cepted and processed at least once
every three years. The Stace agency
must develop procedures for processing

414



Oocusign Envelope ID: 6B460210-9042-4EF8-A853-43E489846B57

Food and Nutrilion Service, USDA

vendor applications outside of Its time-
fi-ajiies when it determines there will

be inadequate participant access unless,
additional vendors are authorized.
(6) Data coht'ciion ai authorization. At

the time of application, the State
ag^cncy must collect, the vendor appli
cant's SNAP authorization number if
the vendor applicant is authorized in
that program. In addition, the State
agency must collect the vendor appli
cant's current shelf prices for aupple-
mental foods.

(10) List of infant formula j/j/iolesflfcrs.
dislributOTS, aiid relailcrs ficojucd under
Stale law or rcgitlalions, and Uifant for
mula manufacturers registered with the
Food and Drug Administration (FDA).
The State a{;ency must provide a list in
wTltlng or by other effective means to
all authorized WIC retail vendors of the
names and addresses of infant formula
wholesalers, distributors, and retailers

licensed In the State In accordance

with State law (including regulations),
and Infant formula manufacturers reg
istered with the Food and Drug Admin

istration (FDA) chat provide infant for
mula, on at lea.st an annual basis.

(I) A'oU/ica(io« fo vendor.^. The State
agency Is required to notify vendors
that they must purchase Infant for
mula only from a source Included on
the State agency's list, or from a
source on another State agency's list if
the vendor's State agency permits this,
and must only provide such infant for
mula to participants In exchange for
food instruments specifying infant for
mula. For the purposes of paragraph
(g)(ll) of this section. "Infant formula"
means Itifanl formula. Contracl brand in
fant formula and Non-contrar.l brand in-
fant formula as defined in §240.2. and in
fant formula covered by a wuiycr"
granted under §240.1Ga(C).
(11) 'Fype of license. If more than one

type of license applies, the State agen
cy may choose which one to use.
(Ill) Hzclusions from list. The State

agency may not exclude a State-11-
censcd entity from the list except
when:

(A) Specifically required or author
ized by State law or regulations; or
(B) The entity does not carry infant

formula.

(h) Retail food delivery ss/stcms: Vendor
aprcenienlj-Kl) f^encraf—(t) Entering

§246.12

j'nlo agreements. The Rt.ate agency must
enter into written agroenients with ail
authorized vendors. The agreements
must be for a period not to exceed

three years. The agreement must be
signed by u representative wlio has
legal authority to obligate the vendor
and a representative of the State agen
cy. When the vendor representative is
obligating more than one vendor, the
agreement must epeclfy all vendors
covered by the agreement. When more
tlian one vendor i.s specified in tlie
agreement, the State agency may add
or delete an individual vendor without
affecting the remaining vendors. The
State agency must require vendors to
rcapply at the expiration of thnir
agreements and must, provide vendors
with not less than 15 days advance

written notice of the expiration of
their agreements.
(11) Delegation to local agencies. The

State agency may delegate to its local
agencies the authority to sign vendor
agreements if the State agency indi
cates Its intention to do so In its State

Plan in accordance with
§246.4(a)(14)(iil). In such cases, the
State agency must provide supervision
and instruction to ensure the uni

formity and quality of local agency ac
tivities.

(2) S/onflord vendor agreement. The
State agency must use a standard ven
dor agreement throughout its jurisdic
tion. although the Stato agency may
make exceptions to meet unique clr-
cumetances provided that it documents
the reasons for such exceptions.

(3) Vendor agreement provision.s. The
vendor agreement must contain the
following specifications, although the
State agency may' determine the exact

' wording to be used;
(!) Acceptance of food instrnmenls and

cash value vouc/ieri. The vendor may
accept food Instrunients and cash-value
vouchers only from participants, par
ents or caretakers of Infant and child

participants, or proxies.
(11) ;Vo substitutions, cash, credit, re

funds. or exchanges. The vendor may
provide only the authorized supple
mental foods listed on the food instru
ment and cash-value voucher.

(A) The vendor may not provide un-
outhorlzed food items, nonfood Items,
cash, or credit (including rain checks)
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In exchange for food Instruments or
cash-value vouchers. The vendor may
not provide refunds or permit ex
changes for authorized supplemental
foods ohlaincd with food instruinenus

or cash-vaiue vouchers, except for ex
changes of an Identical authorized sup
plemental food Item when the original
authorized supplornontal food Item Is
defective, spoiled, or has exceeded Its
"sell by," "best if used by." or other
date limitinK the sale or use of the food
item. An Identical authorized supple
mental food item means the exact

brand and size us the original author
ized supplemental food item obtained
and returned by the participant.
(D; The vendor may provide only the

authorized Infant formula wlilch the

vendor has obtained from sources In

cluded on the list described in para
graph (g)(il) of chiR section to pavtlcl-
panu in exchange for food instrunienU
specifying infant formula.
(ill) 'i'Tcalment of pariicipants. parents.'

caretakers, and proxies. The vendor
must offer program participants, par
ents or caretakers of infant of child

participants, and proxies the same
courtesies offered to other customers.

<W) Time pcriodi for iiamactiny food
instruments and cash-value vouchers.
The vendor may accept a food instru
ment or caeh-valuc voucher only with
in the specified time period.
<v) rurchase price on food in.'ilrvmenLs

and cash-value vouchers. The vendor

must ensure that the purchase price is
entered on food instruments and cash-

value vouchers In accordance with the

procedures described in the vendor

agreement. The State agency has the
discretion to determine whether the
vendor or the participant enters the
purchase price. TTie purchase price
must include only the authorized sup
plemental food items actually provided
and must bo entered on the food Instru
ment or cash-value voucher before It is

signed.
(vl) Slp«a/i<rc on food instruments and

cash-value vouchers. For printed food
Instruments and cash-value vouchers,
the vendor must ensure the partici
pant. parent or caretaker of an Infant
or child p.artlclpant. or proxy signs the
food Instrument or cash-value voucher
In the presence of the cashier. In EBT

systems, a Personal Identification

7CFRCh. 11 (1-1-20 EdHlon)

Number (PIN) may be used In lieu of a
signature.

(vli) flnlc..s lax prohibition. The vendor
may not collect sales ta.x on authorized

supplemental foods obtained with food

Instruments, or cash-value vouchers.

(viil) Food Instrument and cash-vutuc
voucher redemption. The vendor must
submit food instruments and cash-

value vouchers for redemption in ac
cordance with the redemption proce
dures dCRcrlbed In the vendor agree
ment. The vendor may redeem a food
instrument or cash-value voucher only
within the specified time period. As
part of the redemption procedures, the
State agency may make price adjust-
menu to the purchase price on food In-

sLi'umentR Bubmltccd by the vendor for

redemption to ensure compliance with
the price limitations applicable to the
vendor. As part of the redemption pro
cedures. tlic State agency must estab
lish and apply limits on the amount of
reimbursement allowed for food instru
ments based on a vendor's peer group
and competitive price crlterlQ. In set
ting allowable rcimburscincnt levels,
the State agency must consider partic
ipant access in a geographic area and
may include a factor to reflect fluctua
tions in wholesale prices. In estab
lishing allowable reimbursement levels
for abovc-50-perccnt vendors the State
agency must ensure that reimburse
ments do nob result In higher food
costs than If participants transacted
their food instruments at vendors that

are not above-SO-percont vendors, or in
higher average payments per food in
strument to 'above-50-percent vendors
than average p.ayments to comparable
vendors. The State agency may make
price adjustments to the purchase price
on food instruments submitted by the
vendor for lodeniptlon to ensure com
pliance with the allowable reimburse
ment level applicable to the vendor. A

vendor's failure to remain price com
petitive is cause for tarininatJon of the
vendor agreement, even if actual pay
ments to the vendor are within the

maximum reimbursement amount. The
Slate agency may exempt vendors that
supply only exempt infant formula and'

or WlC-ellgible nutrlUonals and non
profit abovc-50-percent vendors from
the allowable reimbursement limits.
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(ix) Vendor claims. When the State
agency determines the vendor has com
mitted a vendor violation that affects

the payment to the vendor, the State
agency will delay payment or establish
a claim. The State agency may delay
poyment or establish a claim In the
amount of the full purchase price of
each, food instrument or cash-value

voucher that contained the vendor
overcharge or other error. The State
agency will provide the vendor with an
opportunity to Justify or correct a ven
dor overcharge or other error. The ven
dor must pay any claim assessed by the

, State agency. In collecting a claim,.the
State agency may offset the claim
against current and Hubserjuent
amounts to be paid to the vendor. In

addition to denying payment or assess
ing ft claim, the State agenoy may
sanction the vendor for vendor over

charges or other orrore in accordance
with the State agency's sanction
schedule. -

(x> No charge for autlioriecd supple-
menial foods or reslitution from parh'ci-
ponlJ. The vendor may not charge par
ticipants, parents or carctaker-s of in
fant and child participants, or proxies
for authorised supplemental foods ob
tained with food instruments or cash-

value vouchers. In addition, the vendor
may not seek restitution from these In

dividuals for food Instruments or cash-

value vouchers not paid or partially
paid by the State agency.

(xl) Split fender for cash-valuc vouch
ers. The vendor must allow the partici
pant, authorized representative or
proxy to pay the difference when a
fruit and vegetable purchase exceeds
the value of the cash-value vouchers

{also known as a split.tender trans
action).

(xil) lyaining. At least one represent
ative of the vendor must p.artlclpate in
training annually.' Annual vendor

training may be provided by the State
agency in a variety of formats, Includ
ing newsletters, videos, and interactive
training. The State agency will have
sole discretion to designate the date;
time, and location of all interactive

training, except that the S'-ate agency
win provide U'.e vendor with at least
one alternative date on which to at

tend such trabiing.

§24A.12

(xiil) Vendor Iraining of staff. The ven
dor mu.st inform and train cashiers and

other staff on program roriulrernents-
(xlv; /icceuritabrhiy far oumers, offi

cers, managers, and e.mplnyces. Tlic ven
dor is accountable for its owners, offi

cers, managers, agents, and employees

who commit vendor violations.
(xv) Monitoring. The vendor may be

monitored for compliance with pro

gram renuiremcnts.
(xvi) liecordkceping. The vendor must

maintain inventory records used for
Pederai tax reporting purposes and
other records the State agency may re-
Qulre for the period of time specified by
Che State agency in the vendor agroe-
ment. Upon request. Uio vendor must

make available to representatives of
the Slate agency, the Department, and
the Comptrollftr General of the United
States, at any reasonable time and
place for inspection and audit, nil food
Instrunicnus and cash-value vouchers

In the vendor's possession and all pro
gram-related records.
(xvli) Termination. The State agency

will Immediately terminate the agree-^
ment If It determines tiiat the vendor
has provided false information in con
nection witii its application for author
ization. Klcher the State agency or the
vendor may terminate the agreement
for cause after providing advance writ
ten noilce of a period of not less than
!.■> days, to be specified by the State
agency.

(xvlH) Change in owners^iip or location
or cessation of operations. The vendor
mu.st provide the State agency advance
written notification of any change In
vendor ownership, store location, or
cessation of oiieracions. In such in
stances, tlio Stale agency will termi
nate the vendor agreement, except that
Che State agency may permit vendors
to move short distances without termi
nating the agreement. The State agen
cy has the diacrctlon to determine the
iengtii of advance notice required for
vendors reporting changes under this
provl.sion. whether a change in location
qualifies as a short distance, and
whether a change in business structure
consLltute.s a change In ownership.

(xix) iSonclions. In addition to claims
collection, the vendor may be sanc
tioned for vendor violations in accord
ance with the Stale agency's sanction
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schedule. Sanctions' may include ad
ministrative fines, disciuallfination.
and civil money penaltien in lieu of dis
qualification. The State agency inuac
notify a vendor In writing when an In
vestigation reveals an inir.ial incidence

of a violation for which a pattern of
inoldence.4 must be established in order

to Impose a sanction, before another
such incidence is documented, unless

the Rt..aLo agency determines, in ilii dis
cretion. on a case-by-case basis, that
notifying the vendor would com
promise an Investigation.

(XX) ConflicL of interest. The State
agency will terminate the agreement If
the StaU agency Identifies a conflict;
of interest, as defined by applicable
State laws, regulations, and policies,
between the vendor and I he State agen
cy or Its local agencies.

(xxl) Criminal penalties. A. vendor who '
commits fraud or abuse in the Program
is liable to prosecution under applica
ble Federal. State or local laws, Those
who have willfully misapplied, stolen
or fraudulently obtained program funds
will be subject to a fine of not more
than $2.^000 or imprisonment for not
more than five years or both, If the

value of the funds is SlOO or more. If

the value Is less than S1(X). the pen
alties are a fine of not more than Sl.flOO

or imprlsonmenr. for not more than one
yearorboth.

(xxll) Not a liccnsc/propcfli/ interest.
The vendor agreement does not'>con-
etilute a license or a property Interest.
If the vendor wishes to continue to be

authorised beyond the period of Its cur
rent agreement, the vendor must re-
apply for authorization. If a vendor Is
(llsciuallfled, the State agency will ter
minate the vendor's agreement, and
the vendor will have to reapply In
order to bo authorized after the dis

qualification period Is over. In all
cases, the vendor's new application will

be subject to the State agency's vendor
selection criteria and any vendor lim
iting criteria In effect at the time of
the reappllcatlon.
(xxiii) flomplianre with vendor apree-

ment, statutes, regulations, policies, and
procedures. The vendor must comply
with the vendor agreement and Federal
and State statulcs, regulations, poli
cies. and procedures governing the Pro-

7CFR Ch. 11 (1-1-20 Ediiion)

gram, including any changes rriadc dur
ing the Agreement period.
(xxlv) Nondiscrhninalion regulations.

The vendor must comply with the noiv
discrtmln.ation provisions of Depart
mental regulations (parts 15. 15a and
15b of this tltlcj.
(xxv) Compliance viith vendor selection

criteria. The vendor'must comply with
the vendor selection criteria through
out the agreement period, including
any changes to the criteria. Using the
current vendor selection criteria, the

State agency may reassess the vendor
at any tlme'durlng the agreement pe
riod. The Slate agency will terminate
the vendor agreement If tho vendor
falls CO meet the current vendor .selec

tion criteria. • ,
(xxvl) Reciprocal SNAP disqualification

for ItVC Program disqualifications. DLs-^
qualification from the WIC Program
may result, in dlsquaUficatlnn as a rc-
t.aiicr In SNAP. Such diequalificatiojt
may not be subject to admlnlRtrativc
or Judicial review, under SNAP.
(xxvll) L'lIT nii'Jifwiuni lane coverage.

Point of Sale (POS) terminals used to
support the WIC Program shall bo de
ployed in accordance with the min

imum lane coverage provisions of
|2'lC.12(z)(2). The'Statc agency may re
move e.xccss terminals If actual re

demption octlvlcy warrants a reduction

consl.sccnt with the redemption levels
outlined in ja-lG.lZfzXaKl) and (zj(2KH).
(xxviii) li/l'I' tliird-parl-g processing

cosli and fees. The vendor shall jiot
ch.arge to the State agency any third-
party commercial processing costs and
foes Incurred by the vendor from EBT
inultl-fiinctlon equipment. Commercial
transaction processing costs and fees
Imposed by a third-party processor
that the vendor elecus to use to con
nect to the EBT system of the State
shall be borno by the vendor.
(.xxix) liBT interchange.fens. The State

agency shall not pay or reimburse tho
vendor for interchange fees related to

WIC EBT transac'Jons.
(XXX) FJ)T ongoing maintenance and

opcrafionof cost?, The State agency
shall not pay for ongoing nmlntenanco,
processing fees or operational costs for
vendor systems and equipment used to
euppor'J WIC KBT after the Slate agon-'
cy has implemented WIC EBT state
wide, unless the equipment is used
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solely for the WIC Program or the
State agency dctermlneB the vendor
using multi-function equipment Is nec
essary for partldiJant access. This pro
vision also applies to authorized farm
ers and farmer.^' markets. Costs shared

by a WIC State agency will be propor
tional to the usage for the WIC Pro
gram.

(x.xxO GompUoncc wilh t^UT operaling
niles, slandoTds and tcc.hnlc.al TCQtiirc-
menLi. The vendor must comply with
the Operating rules, standards and
technical requirements established by
the State agency.
(4) Purchase price and reclcmplinn pro

cedures. The State agency must de
scribe In the vendor agreement Its pur
chase price and redemption procedures.
The redemption proccdnrcs must en
sure that the State agency does not
pay a vendor more than the price limi
tations applicable to the vendor.
(5) .Sdnch'on schedule. The State agen

cy must Include Its sanction schedule

in the vendor agreement or as an at
tachment to It. Tlie sanction schedule
must Include all mandatory and State
agency vendor sanctions and must he

consistent with paragraph (I) of this
Kccllon. if the sanction schedule is in

State law or regulations or in a docu
ment provided to the'vendor at the
time' of authorization, the State ag'cn-
cy instead may include an appropriate
cross-reference In the vendor agree
ment,

(6) Actions subject to admlnislrulivc re
view and review proccdvrcs. The State
agency must include the adverse ac

tions a vendor may appeal and those
adverse actions that are not subject to
administrative review. The State agen
cy also must include a copy of the
State agency's administrative review
procedures In the vendor agreement or
as an altaclunent to 11 or must include
a statement that the review procedures
are available upon request and the ap
plicable review procedures will be pro
vided along with an adverse action sub
ject to administrative review. These
items must be consistent with §246.18.
It these items are In State law or regu
lations or in a dooumcnt provided to
the vendor at the time of authoriza
tion. the State agency instead may In
clude an appropriate cmss-refei-cncc In
the vendor agreement.

§246.12

(7) Nolification oj program changes.
The State agency must notify vendors
of cliangos to Federal or State stat
utes. regulations, policies, or proce
dures governing the Program before
the changes are Implemented. The
State agency should give as much ad
vance notice us possible.
(8) AUovrahle and prohibited incentive

Hens for above-SO-pcrcent vendors. The
vendor agreement for an above-50-per-
cent vendor, or another document pro
vided to the vendor and cross-ref
erenced in the agreement, must include
tiie State agency's policies and proce-
duies for allowing and prohibiting In
centive Items to be provided by an
above-SO-percent vendor to customers,
consistent with paragraph (g)(3Kiv) of
this section.

(I) Tha State agency must provide
written approval or dlJiapproval (In-
uluding by electronic means such as

electronic mall or facsimile) of rc-
qnests fron) abnve-50-percent vendors
for permission to provide allowable in
centive Items to customers;
(II) The State agency must maintain

documentation for the approval prof
ess, Including invoices or almllar docu
ments showing that the cost of each
Item is either less than the S2 nominal
value llnilt, or obtained at no cost, un
less the State agency provides the ven
dor with a Hat of pre-approvert Incen
tive Items at the time of authorization:

and

(ill) The State agency must define
prohibited incentive Items.
,  (i) Retail food dc.livcTy systems: Vendor
training~(.l) General Tetpiiremonts. The
State agency must provide training an
nually to at least one representative of

each vendor. Prior to or at the time of
a vendor's initial authorization, and at
least once every three years thereafter,
the training must be in an interactive
format that includes a contempora
neous opportunity for Questions and
answers. The State agency must das-
ignate the date, time, and location of
the interactlvft training and the audi
ence (e.g., managers, cashiers, etc.) to

which the training Is directed. The
State agency must provide vendors
with at least one alternative date on
which to attend interactive training.
Kxamples of acceptable vendor training
include on-slte cashier training, off-

419



Docusign Envelope ID: 6B460210-9042-4EF8.AB53-43E489846B57

§246.12

site classrooni-siryle trftln-tho-tralner
or manager training, a training video,
and a training newsletter. All vendor

training must be designed to prevent

program errors and noncompll.anco and
improve program servlco.
(2> Conlenl. The annual training must

Include Instruction on the purpose of

the Program, the supplemental foods
authorized by the state agency, tho
minimum voi'ietles and quantillei> of
authorized supplemental foods that,
must be stocked by vendors, the re-
(lulremont that vendors obtain infant
formula only from sources included on
a list provided by the State agency, the

procedures for transacting and redeem
ing food instruments and cash-value
vouchers, the vendor sanction system,

the vendor complaint proces.s. the
claims procedures, the State agency'a

policies and procedures regarding the
use of incentive items, and any changes
to program requirements since the hist

training.

(3) Delegation. Tho State agency may
delegate vendor training to a local
agency, a contractor, or a vendor rep
resentative if the State agency indi
cates its intention to do so in its State
Plan In accordance with

5246.4(a)(14Xxl). In such cases, the
State agency must pmvlde supervision
and Instruction to ensure tho uni
formity and quftlity of vendor training.
(4) DocumenfrtWon. Tho State agency
must document the content of and ven

dor participation in vendor training.
(j) Retail food dclivcTy systems: Moni

toring vendors and idcntifyiug high-risk
vendors—(1) General requiriniienls. The
State agency must design and Imple
ment a sy.stem for monitoring its ven
dors for coinpUanco with progran\ re
quirements. The Stale agency may del
egate vendor monitoring to a local
agency or contractor if the State agen
cy indicates its intention to do so in Us
State Plan In accordance with
§346.4(a)(14)(lv). In such caseH, the
State agency mu.st provide supervision
and instruction to ensure the uni

formity and quality of vendor moni
toring.
(2) . Routine monitoring. The State

agency must conduct routine moni
toring visits on a minimum of five per
cent of the number of vendors author

ized by the State agency as of October

7 CFR Ch. II (1-1-20 Edition)
\

1 of each fiscal year in order to survey
the typos and levels of abuse and errors
among authorized vendors and to take
corrective actions, as appropriate. The
State agency must develop criteria to

determine which vendors will receive
routine monitoring visits and must in
clude such criteria In its State Plan in

accordance with §246.4(a)(14)(i\0.
(3; Identifying high-risk vendors. The

State agency must identify high-risk
vendors at least once a year using cri
teria developed by FNS and/or other
sialistically-based criteria developed
by the State agency. FKS will not
change its criteria more fi-equently
than once every two years and will pro
vide adequate advance notification of
changes prior to Implementation. Tho
State agency may develop and imple
ment additional criteria. All State

agency-developed criteria must be ap
proved by FNS.

(4) Compliance ifwcsliyations. (1) High-
risk vcndor.'i. The State agency must
conduct compliance Investigations of a
minimum of five percent of the number
of vendors authorized by the State
agency as of October 1 of each fiscal

^year. The State agency must conduct
^coinplianco investigations on all high-
risk vendors up to the five percent
minimum. The State agency may
count toward this requirement a com
pliance investigation of a high-risk
vendor conducted by a-Federal, State,
or local law enforcement agejicy. The
State agency also may count toward
this requirement a compliance inves
tigation conducted by another WIC
State agency provided that the State
agency implements the option to estab
lish State agency sanctions based on
mandatory sanctions Imtioscd by the
other WIC State agency, as specified in
paragraph (i)(2Kill) of this section. A
compliance Investigation of a high-risk
vendor may considered complete
when the state agency determines that
a Sufficient number of compliance buys
have been conducted to provide evi
dence of program noncompilance, when
two compliance buys have been con
ducted in which no program violations
are found, or when an inventory audit
has been completed.
(ii) Randomly selected vendors. If fewer

than five percent of the State agency's
authorized vendors arc Identified as
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hlph-rlak, the Sute agency must ran
domly fiolcct additional vendors on

which to conduct compliance Inves
tigations sufflclehc to meet the five-
percent refiulrcment. A compliance in
vestigation of a randomly selected ven
dor may he considered complete when
the Stare agency determines that a
sufficient .number of compliance buys
have been conducted to provide evi
dence of program noncompliancc, when
two compliance buys arc conducted In
wliich no program violations are found,
or when an Inventory audit has been
completed.

(iil) Frtoritisalion. If more than five
percent of live State agency's vendors
are identified as high-risk, the State
agency must prlorittKO such vendors so
as to perform compliance investiga
tions of those determined to have the

greatest potential for program non-
compliance and/or loss of funds.

fSj Mp'nitOTing report. For each fiscal
year, the State agency must send FNS
a summary of the results of its vendor

monitoring containing Information
stipulated by KNS. The report must be
.sent by February 1 of the t'ollowlng fis
cal year, Plans for improvement In the
coming year must be included in the
State Plan In accordance with

§2'lG.'l(a)(14Xiv>.
(6j i)oeunicnfafio«—(1) MouHoring vis-

if.^. The State agency must document
the following Information for all monl-
loring visits, including routine moni
toring .visliR. Inventory audits, and
compliance buys:
(A) the dace of the monitoring visit,

Inventory audit, or compliance buy;
(B.> the namefs) and signaturefs) of

the revlewcrfs); and

(C) die nature of any problem(s) de
tected.

(ii) Compliance buys. For compliance
buys, the State agency must also docu
ment;

(A) the date of the buy;
(B) a description of the cashier in

volved in each transaction;

(C) the types and quanlli;les of items
purchased, current shelf prices or
prices charged other customers, and
price charged for each item purchased,
if availoble. Price information may be
obtained prior to, during, or subsc-
fjuent to the compliance buy; and

§246.12

(D) the final disposition of all items
as destroyed, donated,' provided to
other authorities, or kept as evidence.
(k) Retail food delivery systems: ycndor

claims—(I) System lo review food ln.slru-
meiiis and cash-value vouchers for vendor
claims. The State agency must design
and implement a system to review food
instruments and cash-value vouchers
ftubmllted by vendors for redemption
to ensure compliance with the applica
ble price limitations and to detect

riuftsMonable food instruments or cash-

value voucliera. suspected vendor over
charges. and other errors. This review
must e.xamine either all or a represent
ative sample of the food instruments
and cash-value vouchers and may be
done cither before or after the State

agency makes payments on t.he food In
struments or cash-value vouchers. The

review of food instrumenui must in

clude a price comp.arlson or other edit
designed to ensure compliance with the
'applicable price limitations and to as
sist in detecting vendor overcharges.
For printed food instruments and cash-
value vouchers the system also must
detect the following errors—purchase
price missing; participant, parent/care
taker. or proxy signature miasing; ven
dor identification missing; food instru-
inentB or cash-value vouchers trans

acted or redeemed after the specified
time periods; and. as appropriate, al
tered purchase price. The State agency
must take follow-up action within 120
days of detecting any questionable food
instruments or cash-value vouchers,

suspected vendor overcharges, and
other errors and must implement pro
cedures to reduce the numbei' of errors

when possible.

(2) Delaying payment and cslablishing
a claim. When the State agency deter
mines the vendor lias coniiTilttcd a ven
dor violation that affects the payment
to the vendor, the State agency must
delay payment or establish a claim.
Such vendor violations may be de
tected through compliance investiga
tions. food Jn.strument or cosh-value
voucher reviews, or'other reviews or in-

vesllgatlona of a vendor's operations.
The State agency may delay payment
or establish a claim In the amount of
the full purchase price of each food in
strument or cas'n-value voucher that
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contAlnerl the vendor overcharfre .or
other error.

(3) OppoTlMnity lo jvslify or coryecl.
When payment for a food Instrument or
CMh-valua voucher Is delayed or a
claim Is established, the State agency
must provide the vendor with an oppor
tunity Co justify or correcl; the vendor
overcharge or other error. Jf satlfifled

with the Justification or correction,
the State agency must provide pay
ment or adju.st the proposed claim ac
cordingly,
(4) Timc/ramc and oj/set. The State

agency must deny payment or Initiate
claims collection action v/lchln 00 days

'Of cither the date of detection of the

vendor violation or the completion of
the review or InveatlicaLlon giving rl.se
to the claim, whichever is later. Claims

collection action may include offset

ugaln.st current and subsequent
amounts owed to the vendor.

(.I) Food instruments and cask-value

vouchers redeemed after the specified pe
riod. With Justification and documenta

tion. the State agency may pay ven
dors for food instruments and cash-
value vouchers submitted for redemp
tion after the specified period for re
demption. If the total value of such
food Instruments or cash-value vouch

ers submitted at one time exceeds

S500.00. the State agency must obtain
the approval of the FNS Keglonal Of
fice before payment.
(1) Retail food delivery systems: Vendor

sanctions—(I) Mandatory vendor sanc
tions—(I) Permanent diseiuali/ication. The
State agency must permanently dlR-
quallfy a vendor convicted of traf

ficking In food Instruments or cash-
value vouchers or selling firearms, am-,
munition, e.vploslvcs, or controlled
substances (a.s defined in section 102 of
the Controlled Substances Act (21

U.S.C, 802)) In exchange for food instru
ments or cash-value vouchers. A ven
dor Is not entitled to receive any com

pensation for revenues lost as a result
of such violation. If reflected in Its

State Plan, the State agency may im
pose a civil money t>cnalty in lieu of a
disqualification for this violation when
It determines, in its sole discretion,
and documents that:

(A) Dlaquallficatlon of the vendor
would result in intulequate participant
access: or

7CFRCh.ll (1-1-20 EdHlon)

(B) The vendor had. at the time of
the violation, an effective policy and
program in effect to prevent traf
ficking; and the ownership of the ven

dor was not aware of, did not approve
of, and was not Involved in the conduct
of tlie violation.

(li) .5ir-penr disqiiatificalion. The State
agency must disqualify a vendor for.six
years for:

(A) One Incidence of buying or selling
food instrumcnue, or cash-value vouch

ers, for cash (traffickl ng): or
(B) One Incidence of selling firearms,

ammunition, explosives, or controlled
substances sis defined In 21 U.S.C. 802,
In exchange for food Instruments or
cash-value vouchers.

(Ill) Three-year disqualification. The
State agency must rtlsquallfy a vendor
for three ye.ars for:

(A) One Incidence of the sale of alco
hol or alcoholic beverages oi- tobacco
products in exchange for food instru-

monis or cash-value vouchers:

(B) A pattern of claiming reimburse
ment for the sale of an amount of n

specific supplemental food Item which
exceeds the store's documented inven

tory of that supplemental food Item for

a specific period of time:
(C) A pattern of vendor overcharges;

(D) A , pattern • of receiving,
transac'i^lng and/'or redeeming food in
struments or cash-value vouchers out

side of authorised channels. Including
the use of an uneuthorUed vendor and/'

or an unauthorized person;-

(E) A pattern of charging for supple
mental food not received by the partic
ipant: or
(F) A pattern of providing credit or

non-food items, other than alcohol, al

coholic beverages, tobacco products,
cash, firearms, ammunition, explo
sives. or controlled substances oj; de

fined in 21 U.S.C, 003. in excJiahge for
food Instruments or cash-value vouch

ers.

(iv) One-year disqualification. The
State agency must disqualify a vendor
for one year for:

(A) A pattern of providing unauthor
ized food items In exchange for food in
struments or cosh-value vouchers. In
cluding charging for supplemental
foods provided in excess of those listed
on the food Instrument: or
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(I)) A pattern of an abovc-50-percent
vendor providing prohibited incentive
Itcme to customers as set fortii In para
graph (gXSXlv) of this bection. in ac
cordance with Che State agency's poli
cies and procedures required by para
graph (h)(8) of this section.
(v) Second tncndalory sanction. When a

vendor, who previously has been as-
aessed a sanction for any of the viola
tions in paragraphs (l)UXli) through
(l)(l)(iv) of Chlb section, receives an
other sanction for any of these viola

tions. Che State agency must double

the second sanction. Civil money pen
alties may only be doubled up to the
limits allowed under paragraph
(J)(l)(xXC) of this section.
(vi) Third or subsequent ntafuialoru

sanction. When a vendor, who pre
viously has been asscased two or niore
sanctions for any of the violations list

ed in paragraphs (1)(1XII) through
(l)(lXlv) of thS.s section, receives an
other sanction for any of these viola
tions, the State agency must double
the third sanction and all subscduont
sanctions. The State agency may not
Impose civil money penalties In lieu of
disrtualification for third or bubsequent

sanctions for violations listed in para-'
graphs (lXl)(li) through (IXlXiv) of this
section.

(vll) JDfsquali/ication bojed on a SNAP
disQualification. The State agency must
cil6(|ijalify a vendor who has been dis-

quailflcd from SNAP. The disqualifica
tion must be for the same length of-

blme as SNAP disqualirication, may
begin at a later date than SKAP dls-
quallftcallon. and is not subject to ad
ministrative or judicial review under
the WIC Program.
(vlli) rolunlarg u>i(/idrau'u( or non-

rencxoal of agrccmcnl. The State agency
may not accept voluntary withdrawal
of Che vendor from the Program as an
alternative to disqualification for the
violations listed in paragraphs (1)(1KI)
tlu'ough (l)(l)(lv) of this section, but
must enter the dlsQualiflcation on the
record. In addition, the State agency
may not use nonrenewal of the vendor

agreement as an alternative to clis-
quallflcatton.-
(Ix) Participant access delerminalions.

Prior CO disqualifying a vendor for a
SNAP disquallfiCHtlon pursuant to
paragraph (l)(l)(vii) of this bection or

for any of the violations listed In para
graphs (1X1)(11) through (l)(l)(iv) of thl.s
section, the State agency must deter
mine If disqualification of the vendor

would result in Inadequate participant
access. The State agency must mako
the participant access determination in
accordance with paragraph (l)(8) of this
section. If the State agency determines
that disqualification of the vendor
would result In inadequate participant
access, the State agency must Impo.sc a
civil money penalty In lieu of disquali
fication. However, as provided In para
graph (l)(lXvi) 01' this section, the
State agency may not Impose a civil
money penalty In lieu of dl.«qualifica-
tion for third or aubsequent sanctions
for violations in paragmphs (l)(l)(li)
through (lXl)(iv) of this section. The

Slate agency must Inoiude docunicnta-
tion of its participant access deter
mination and^any supporting docu
mentation In the file of each vendor

who is disqualified or receives a civil

money penalty in lieu of disqualifica
tion.

(x) Civil money penalty formula. For
each violation subject to a mandatory
sanction, the State agency must use
the following foiinula to calculate a
civil money penalty Imposed in lieu of
disqualification:
(A) Determine the vendor's average
monthly redemptions for at least the B-
month period ending with the month
immedlatoly preceding the month dtir-
Ing which the notice of adverse action

is dated:

(B) Multiply the average monthly re
demptions figure by JO percent (.10);
(C) Multiply the product from para

graph (IXlKxXB) of this section by cho
number of months (or which the atore
would have been dlBQualificd. This is
the amount of the civil money penalty,
provided that the civil money penalty
shall not exceed the maximum amount
specified In S3.91(bX3)(v) of this title
for each violation. For a violation that

warrants permanent disqualification.
Che amount, of the civil money penalty
shall be the maximum amount speci
fied in §3-f)l(bX3Xv) of this title for
each violation. W^cn during the course
of a single Investigation the State

agency determines a vendor has com
mitted multiple violations, the. State
agency must Impose a CMP for each
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violation. Tho total amount of civil

money penalties imposed for violations
Inveetlifatod as part of a single inves
tigation may not exceed the amount

specified in $3.91(ii)(3}(v) of this title as
tiic maximum penalty for violations
occurring during a single investigation.
(xl) KoLificution to F!\'S. The State

agency must provide the appropriate
FNS office with a copy of the notice of
adverse action and Information on ven

dors it has cither disqualified or im-
po.sed a civil money penalty In lieu of
disduailficalion for any of tlic viola
tions listed in paragraphs (IXIXD
througli dXIKlv) of this section. This
information must include the name of

the vendor, address, identincatlon

number, the type of violatlon(s). and
the length of disqualification or the
length of the disqualification' cor
responding to tho violation for which
the civil money penalty was assesKcd,
and must be provided within 15 days
after the vendor's opportunity to file
for a \VTC administrative review has ex

pired or ail of the vendor's WiC admin

istrative reviews have been completed,

7CFR Ch. 11(1-1-20 Edition)

cccd one year. A civil money penalty or
fine may not exceed a maximum
amount specified in 53.9Ub)(3)(v> of
thi.s title for ,each vlolatio.n. The total
amount of civil money penalties and
administrative fines imposed for viola
tions Investigated as part of a single
investigation may not exceed an
amount specified in §3-91(h)(3Xv) of
tills title as the maximum penalty for
violations occurring during a single In
vestigation. A State agency vendor
sanction must be based on a pattern of
vJoiative incldonce.s.

(ii) SNAf-' civil money penally for hard
ship. The State agency may disqualify
a vendor that has bean assessed a civil

money penalty for hardsiilp in SNAP,
as provided under §2784 of this chap
ter. The length of such disqualification
must correspond to the period for
which the vendor would otherwise have
been disqualified in SNAP. If a State

agency decides to exercise this option,
the State agency must:
(A) Include notification that it wiiJ

take such disqualification action in its
sanction schedule: and

(xll) IWM/llple violnlioni dnrinp a ijnple\- (JJ) Determine if disqualification of
inuMlipfition. When during the course of
a single investigation the State agency
determines a vendor has committed

multiple violations (whicii may include
violations sub)ect to State agency
sanctions), the State agency must dis
qualify the vendor for tlic period cor
responding to the most serious niand.a-
tory violation. However, the 'State
agency must include ail violations in

the notice of administration action. If
a mandatory sanction is not upheld on
appeal, then the State agency may im
pose a State agency-cstabiishcd sanc
tion.

(2) Stale aycncy vendor sanclion.^. (1)
General reqairencnls. The State, agency
may Impose &anctlon.s for vendor viola
tions that arc not specified in para
graphs (l)(lKi) through (DdXiv) nf this
section OS long as wich vendor viola
tions and sanctions are Included In the

State agency's, sancllou schedule.
State agency sanctions may include
disquallficatlous, civil money penalties
assessed in lieu of disqualification, and
administrative fines. The total period
of disqualification imposed for State
agency violations Investigated as part
of a single Investigation may not ex-

tho vendor would result in inadequate
participant access in accordance with

paragraph (1X8) of this section. If the
State agency determines that disquali
fication of the vendor would result in
inadequate participant access, the
State agency may not disqualify the
vendor or impose a civil money penalty
in lieu of dlsqunlification. The State
agency must Include documentation of
its participant access detennination
and any supporting documentation in
each vendor's file.

(lii) A tmndatory sanction bj/ another
WIG Slate agency. The State agency
may disqualify a vendor that has been
disqualified or assessed a civil money
penally in lieu of disqualification by
another WiC State agency for a manda
tory vendor sanction. Tho length of the
disqualification must be for the same
length of time as the disqualification
by the other WiC State agency or. in
the ease of a civil money penalty In
lieu of dlsqualiricatlon as.sessed by the

. other WTC State agency, for the same
length of time for which the vendor
would otherwise have been disquulined.
The disqualifioarlon may begin at a
later date than the sanction imposed
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by the other WIC State agency. If a
State agency decides to exercise this
option, the State agency must:
(A) Include notification that It will

take such action in Its sanction sched

ule; and
tD) Determine If disqualiricatlon of

the vendor would result In inadequate
participant access In accordance with
paragraph (1K8J of this section. If the
State agency determines that dlsfiuall-
ficatlon of the vendor would result In

Inadequate participant access, the
State agency must impose a civil
money penalty In lieu of rtlsquallflca-
tlon, except that the State agency may
not Impose a chil money penalty in
situations In which the vendor has

been assessed a civil money penalty In
lieu of disqualification by the other
WIC State agency. Any civil money
penalty In lieu of disauallflcation mu.sr,
be calculated In accordance with para
graph (l)(2Xa) of this section. The State
agency must Include documentation of
Its participant accc.<5s determination
and any supporting documentation In
each vendor's file.
(3) Wott/icafi'on of violations. The State

agency must notify a vendor In writing
wlien an investigation reveals an Ini
tial Incidence of a violation for which a

pattern of Incidences must be estab
lished In order to impose a sanction,
before another such Incidence la docu

mented. unless the State agency deter
mines, in Its discretion, on a casc-by-
case baals. "that notifying the vendor
would coinpromise an investigation.
This notification requirement applies
CO the violations sot forth In para
graphs (DdKlilKC) through
(l)(l)(ill)(Fh flKIKlv). and (I)(2X1) of
this section.

(1) Prior to Imposing a sanction for a
pattern of vlolative Incidences, the
State agency must either provide such
notice to the vendor, or document In
Che vendor file the rcasonfs) for deter
mining that such notice would com
promise an investigation.
(ii) The State agency may use the

same method of notification which Che

State agency uses to provide a vendor
with adequate advance notice of the
time end place of an administrative re
view in accordance with § 216.1&(b)(3;.

<lii) If notification is provided.. the
State agency may continue its invea-
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tlgation alter the notice of violation is
received by the vendor, or presumed to
he received by the vendor, consistcnc
with the State agency's procedures for
providing such notice.
(iv) All of the incidences of a viola

tion occurring during the first compil-
ancn buy visit must coustltutc only
one incidence of that violation for the

purpose of establishing a pattern of
Ijicidcnoes.

(V) A single violativo incidence may
only be used to establish tlio violations
set forth in paragraphs (IX1)(I')(A),
(IXlKiiXB), and (IXlKiliKA) of this sec
tion.

f4) Adininislralivc reviews. The State
agcjicy must provide administrative re
views of sanctions to the extent re
quired by §2'1G.18.

(ft) Installment plans. The State agen
cy may use instullmcnt plans for the
collection of civil money penalties and
administrative fines.

(6) Failure to pau a civil mone;/ penally.
If a vendor docs not pay. only partially

pays, or fails to timely pay a civil
money penalty assessed In lieu of dis
qualification, the State agency must
disqualify the vendor for the length of
the disqualification corresponding to
the violatioji for which the civil money
penalty was assessed (for a period cor
responding to the most serious viola
tion in cases where a mandatory sanc

tion included the Imposition of mul
tiple civil money penalties a.s a result
of a single Investigation).
(7) Actions in addition to sanctions.

Vendors may be subject to actions In
addition to the sanctions in this sec
tion. such as claims pursuant to para-

grapJi (k) of this section and ihc pen
alties set forth in §2H<l.2.3(c) in tlie case
of dciiberatc fraud.

(0) f'articipant access determination cri
teria. Tho State agency must develop
participant access criteria. When mak
ing participant access determinations,
the .State agency must consider the
availability of other authorized ven
dors in the same area'as the violative
vendor and any geographic barriers to
using such vendors.
" (9) Termination o/oflrcer/icuf. When the
State ayoncy disqualifies a vendor, the
State agency must also terminate the
vendor ngrooinont.
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(m) Home iood delivery tystcnvi. Home
food delivery Byslcms are pystomfi In
which authorized supplemental foods
are delivered to the participant's lionic.
Home food delivery 8y.<ilems must pro
vide for:

(1) /'rocurenieJil- Procurement of sup-
plcmontai foods in accordance with
§2'i6.?.4. which may enfall measures

such as the purchase of food in bulk
lots by the State agency and the use of
discounts that are available to States.

(2j Accountability. The acconnUiMe
delivery of authorized supplemental

foods to partlclpaniB. The State agency
must onsurc that:

(1) Home food delivery contractors-
are paid only after the delivery of au
thorised supplemental foods to par'i/ici-
pants;

.  (II) A routine procedure exists to
verify the correct delivery of author
ized supplemental foods to partici-
punte, and, at a minimum, such

verification occurs at least once a
month after delivery; and

(Hi) Hocorda of delivery of supple
mental foods and bills sent, or pay
ments received for such supplemental
foods are retained for at least three

years. Federal. Slate, and local au

thorities must have access to such

records; ̂
(n) birecl dislrlbutwn food delivery sys

tems. Direct distribution food delivery
systems are systems In which partici
pants. parents or caretakers of infant
or child participants, or proxies pick
up authorized supplemental foods from
storage facilities operated by the State
agency or its local agencies. Direct dis
tribution food delivery systems must
provide for:
(1) Storage and insurance. Adequate

storage and Insurance coverage that
minimizes the danger of loss due to
theft. Infestation, fire, spoilage, or
other causes;
(2) Inventory. Adequate inventory

control of supplemental foods received,
In stock, and Issued; |
(3) Procurement. Procurement of sup

plemental food.s in accordance with

$246.24, which may entail measures
such as purchase of food In bulk lots by
the State agency and the use' of dis
counts that arc available to States:
(4) Availability. The availability of

program beneflLs to participants and

7CFRCh. II (1-1-20 Edition)

potential participants wlio live at great
distance from storage facililies; and
(5) AccounlabiiiJy. The accountable

delivery of auihorlzerl supplemental
food.s to participants.
(0) Pnrficipanl parcnt/Carctaker, prosy,

vendor, farmer, farmers' market, and
home food dcUvary contraclor coinplaUils.
The State agency must have proce
dures to document tlie handling of

complaints by participants, parents or
caretakers of infant or child partici
pants. proxlc.s, vendors, farmers, farm

ers' markets, home food delivery con-
traciors. and direct dietribHtion con

tractors. Complaints of civil rights dls-
criinination must be handled In accord
ance with $246.8(b).
(p) Food instrument and cash-value

voucher security. The State agency
must develop standards for/ ensuring
the security of food InstrunientR and
ca.sh-valiie vouchers from the lime the
food Instruments and cush-value

vouchers are created to the time they
are Issued to participants, parents/
caretakers, or proxies. For prc-prlnled
food instruments or cash-value vouch

ers. these standards must include

maintenance of perpetual inventory
records of food instrumonts or cash-

value vouchers tlu'oughout the State
agency's jurisdiction: monthly physical
Inventory of food instruments or cash-

v.alue vouchers on hand throughout the
State agency's Jurisdiction; reconcili
ation of perpetu.al and physical Inven
tories of food Instruments and cash-

value vouchers; and maintenance of all
food instruments and cash-value

vouchers under lock and key. except
for supplies needed for iminediale use.
For EOT and prlnb-on-demand food in
struments and cash-value vouchers, the

standards must provide for the ac-
counlabliity and security of the means
to ma:mfaclure and issue such food in

struments and cash-value vouchers.

(q) Food iruslrumenl. and cash-value
voucher dispojih'on. Tho State agency
must account for the disposition of all
food Instruments and cash-value

vouchers as either Issued or voided, and
as either redeemed or unredeemed. Re
deemed food Instruments and cash-

value vouchers must be Identified as

validly issued, lost, stolen, expired, du
plicate, or not matching valid enroll
ment and issuance rocoj-ds. In an KDT
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system, evidence of matchine rcdecinetl
food instruments to valid enrollment

and issuance records may be satisfied
through the linking of Che Primary Ac
count Number (PAN) na.soclated with
the electronic transaction to valid en

rollment and Issuance records. This
process must lie performert within J2f)
days of the first valid date for partici
pant uso of the food instruments und

must be conducted in accordance with

the financial management require
ments of $240.13. The Skate agency will
be subject to claims as outlined in
$246.23(aX4) for redeemed food instru
ments or cash-value vouchers that do

not meet the conditions established in

paragraph (q) of this acotlon.

•  (r) Issuance of food instruiiiKnls, cash-
value. vouchers and nuthorlecd supple
mental foods. The State agency must:
(1) Parents/caretakers and proiics. Es

tablish uniform procedures that allow
parenlj; and caretakers of Infant and

child participants and proxies to obtain
and transact food instruments and

cash-value vouchers or obtain author
ised supplemental foods on behalf of a
participant. In determining whether a
particular participant or parent/oare-
taker should bo allowed to designate a
proxy or proxies, the State agency
must require the local agency or clinic
to consider whether adequate measures
can be implemented to provide nutri
tion education and health care refer
rals to that participant or, in the case
of an Infant or child participant, to the
participant's parent or caretaker;
(2) Siynaturc rcauircmenl. Ensure that

the participant, parent or caretaker of
an infant or child participant, or proxy
signs for receipt of food Inslruincnls,
cash-valuc vouchers or authorir.ed sup
plemental foods, except as provided In
paragraph (r)(4) of this section:
(3) /nxlrtic/fons. Ensure that partici

pants, parents or caretakers of infant
and child participants, and proxic,s re
ceive instructions on the proper use of
food instruments and cash-value

vouchers, or on the procedures for ob
taining authorized supplemental foods
when food instruments or cash-value

vouchers are not used. The State agen
cy must also ensure that parttclpAnta,
parents or caretakers of infant and

child participants, and proxies are no
tified that they have the right to com-
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plain about improper vendor, fanner,
farmers' markets, and home food deliv
ery contmctor practices with regard to
program responsihililies;

(4) Food instrurncnl and cash-value
voucher pick up. Require participants,
parents and carctakei-s of Infant and

child participants, and proxies to pick
up food instruments and cash-value
vouchers in person when scheduled for
nutrition education or for an appoint
ment to determine whether partici
pants arc eligible for a second or subse
quent certification period. However, in
All other circumstances the State agen
cy may.provide for issuance through an
alternative means such a.s EBT or
mailing, unless PNS determines that,

such actions would Jeopardize the in
tegrity of program services or program
accountability. If a State agency opts
to mail' food iiistrumcnts and cash-

vulue vouchers, it must provide jus
tification, as part of its alternative
issuance .system in Its State Plan, as
required in §240.4(a)(21). for mailing
food instruments ' and cash-value
voucher to areas where SNAP benefits

are not mailed. State agoicies that opt
to mall food instruments and' ca.sh-
valuc vouchers must establish and im

plement a system that ensures the re
turn of food instruments and cash-

value vouchers to the State or local

agency if a participant no longer re
sides or receives mail at the tuldrcss to
which the food Instruments and cash-

value vouchers were mailed; and
(,S) Maximum issuance of food fujlru-

and cash-value voucha.. Ensure
that no more than a three-month sup
ply of food Instruments and cash-value
vouchers or a one-month supply of au
thorized supplemental foods is issued
at any one time to any participant,
parent or caretaker of an infant or
child participant, or proxy,

(fj) Any authorised vendor. Each State
agency shall allow participants to re
ceive supplemental foods from any ven
dor authorized bj- the State agency
undcr retail delivery systems.
(s) Payment to vendors, farmers and

home food delivery contractors. The
State agency must ensure that ven-
dora, farmers and home food delivery
contractors are paid promptly. Pay
ment must Iks made within 60 days
after valid food Instruments or cash-
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valufl vouchers are eub.Tiltted for re

demption. Actual payment to vendors,
farmcrs and home food delivery con

tractors may he made by local agen
cies. ""
(t) Conflict o/j7i/erejh The State agen

cy must ensure chat no conflict of in
terest exists, wj defined hy .applicable
State laws, regulations, and policies.

\ between the State agency and any ven
dor. farmer, farmers' markets, or home

food delivery contractor, or between
any local agency and any vendor, farm
er, farmers' markets, or home food de

livery contractor under Its Jurisdic
tion.

(u) Particifxinl viotalions and xanc-

lions—(1) General requirements. The
State agency must establish proce
dures designed to control participant
violations. The State agency also must
establish sanctions for participant vio
lations. Fartlclpant sanctions may in
clude disqualification from the Pro-
grum for a period of up to one year.

(2) Maiidatorj disqualification. (1) Gen
eral. Except as provided in paragraphs

(uK2Kil) and {u)(2)(iH) of this section,
whenever the State agency assesses a
claim ofSlOO or more, as.ses.se6 a claim
for dual participation, or assess n sec
ond or Gubsequcnt claim of any
amount, the State agency must dis-
qualify the participant for one year.
(II) tlKcplions to manduiory disquali

fication. The State agency may decide
not to Impose a mandatory disquali

fication if, within 30 d.ays of receipt of
the letter demanding repayment, full
restitution is made or a repayment
schedule la agreed on. or, in the case of
a participant who Is an infant, child, or
under age Ifi, the State or local agency

• approves the designation of a proxy.
(III) Tenninalinp a mandaforji/ disvvcili-

fication. The State agency may jwrinlt
a participant to rcapply for the Pro
gram before the end of a mandatory
disqualification period if fill! restitu
tion Is made or a repayment schedule
is agreed upon or. in the case of a par
ticipant who is an infant, child, or
under age 18. the State or local agency
approves the designation of a proxy.
(3) IVnrninps befure sanctions. The

Stale agency may provide warnings be
fore imposing participant sanctions.

(^l) PoiT hcarinps. At the time the
State agency notifies a participant of a

7CFR Ch. II (1-1-20 Edition)

disqualification, the State agency miiat
advise the participant of the proce
dures to follow to obtain a fair hearing
pursuant to §246.9.
(5) Referral to law cnforccincnt authori

ties. When appropriate, the State agen
cy must refer vendors, home food detlv-
ery contractora, farmers, farmera" mar

kets and participants who violate pro
gram requiremenle to Federal. State,
or local authoriulcR for prosecution
under applicable statutes.
(v) Farmers and farmer.^' markets. The

State agency may authoriuo farmers,
farmers' markols, and/or roadside

stands to accept the ca-sh-value vouch
er for eligible fruit-s and vegetables.
The State agency must enter Into writ
ten agreements with all authorised
farniers and/or farmers" mar'aets. The

agreement must, be signed by a rep
resentative who has legal authority to
obligate tho farmer or farmers' market
and a representative of the State agen
cy. The agreement must he for a period-
not to exceed 3 years. Only farmers or
farmers' markets authorized by the
State agency may redeem the fruit and
vegetable cash-v.aluc voucher. 'J'hc
State agency must require fanners or
farmers' markets to reapply at the ex
piration of their agreements and must
provide farmers or farmers markets
with not less than 1.1 days advance
written notice of the expiration of the
agreement.

(1) The agreement must Include the
following provisions, although the
State agency may clccermtne fne exact
wording. The farmer or farmers' mar
ket must:

(I) As-suie that the ca.ih-value vouch

er Is redeemed only for eligible fruits
and vegetables as defined by the State
agency;

(II) Provide eligible fruits and vegeta
bles at the current price or less than
the current price charged to other cus
tomers;
(III) Accept the cash-value voucher

within the dales of their validity and
submit such vouchers for payment
within the allowable time period estab
lished by the State agency;
(Iv) Redeem fne cash-value voucher

In accord.t'nce with a procedure estab
lished by the State agency. Such proce
dure must Include a requirement for
the farmer or farmers' market to allow
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thft particlpAnl, authorized representA-
Uve or proxy to pay the difference
when the purchase of fruits and vc^rcta-
bles exceeds the value of the cash-v&lue
vouchers (also known as a spilt tender
transaction):
(v) Accept training on cash-valuc

voucher procedures and provide train
ing to any employees with cash-valuc
voucher responsibilities on such proce
dures;
(vl) Agree to be monitored for com

pliance with program requirements. In
cluding both overt and covert moni
toring;
(vll) Be accountable for actions of

emplnyees In the provision of author
ized foods and related activities:
(vill) Pay the Stale agency for any

cash-value vouchers transacted In vio
lation of this agreement;
(Ix) Offer WIC participants, parent or

caretakers of child participants or
proxies the same courtesis.s as olhor

customcrs;

(x) Comply with the nondlscrlmlna-
tion provisions of USDA regulations as
provided In 52-18.7: and
(xl) Notify the State agency If any

farmers' market ceases operation prior
to the end of the authorization period.

(2) The farmer or farmers' market
must not:

(i) Collect sales tax on cash-valuc
voucher purchases;
(II) Seek restitution from WIC par

ticipants, parent or caretakerci of child
participants or proxies for cash-value

vouchers not paid or partially paid by
the State agency;
(III) Issue cash change for purchases

that arc in an amount less than the

value of the cash-value voucher:

(3) Neither the State agency nor the
fanner or farmers' jnarkeS has an obli
gation to renew the agreement. The
State agency, the fanner, or farmers'
market may terminate the agreement
for cause after providing advance writ
ten notification.

(4) Faimer agieemcnls for Slalp agen
cies that do not authorise farmers. Those
State agencies which authorize farm
ers' markets but not Individual farmers
Bhal! require authorized farmers' mar
kets to ontor Into a written agreement
with each farmer within the market
that is authorized ix> accept cash-value
vouchers. The State agency shall set

§246.12

forth the required terms for the writ
ten agreement aa defined in
§246.12Cv)(l) and (v)(2). and provide a
sample agreement for use by the farm
ers' market.

(5) The State agency may dsny pay-.
mcnt to the farmer or farmers' market

for improperly redeemed cash-value
vouchers and may demand refunds for
payments already made on Improperly
redeemed vouchers.

(6j The State agency nuy disqualify
a fai-mer or farmers' market for Vtqo

Program abuse. The farmer or farmers'
market has the right to appeal a denial
of an application to participate, a dis
qualification. or a program sanction by
the State agency. Expiration of an
agreement with a farmer or farmers"

market and claims actions under
§24C.23. are not appealable.
(7) A f.irmer or farmers' market,

which commits fraud or engages in
other illegal uulivity is liable to pros-'
ecution under applicable Federal. State
or local laws.

(8) Monitoring farmers and fanner.^'
markeii. (i) The State agency must de
sign and implement a system for moni
toring Us authorized fanners and farm
ers' markets for compliance with pro
gram requirements. The State agency
must document, at a minimum, the fol
lowing information for all monitoring
visits: name(s) of the farmer, farmers
market, or roatiside stand: name(8)'and
8lgnaturc(s) of the reviewcr(s); date of
review: and nature of prob]ejn(8) de
tected.

(ii) Compliance buy.?. For compliance
buys, the State agency must also docu
ment;

(A) The date of the buy:
(B) A description of the farmer (and

farmers' market, as appropriate) in
volved in eacJi transaction;

(C) The types and quantities of Items
purchased, current recall prices or
prices charged other customers, and
price charged for each Item purchased,
if available. Price Infonnatlon may be
obtained prior to, during, or subse
quent to the compliance buy; and
(D) The final disposition of ail itsms

as destroyed, donated, provided to
other authorities, or kept ns evidence.
(w) EBT—O) General. All State agen

cies shall implement EBT statewide in
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accordance wi:h paragraph (a) of this
section.
(2) EHT exemptions. T!ic Secretary
may grant an exemption to the'October
1, 2020 statewide Implementation re
quirement. To be eligible for an e.ycmp-
tion. a State agency shall dcmonstrato
CO the satisfaction of the Secretary one
or more of the following:

'  (0 There arc unusual technological
barriers to implementation;
(II) Operational costs are not afford

able within the nutrition services and
administration grant of the State
agency: or

(III) It is in the best, interest of the
program to grant the exemption.
(3) ImplemcntaLion dale. If the Sec

retary grants a State agency an oxcmp-
tlon. such exemption will romain in ef
fect until: The State agency no longer
meets the conditions on wi-.lch the ex

emption was based; the Secretary re
vokes the exemption or for three years
from the date. the . e-xemption was

granted, whichever occurs first.
(X) Eicctronic benefU re</uircmenls--(l.)

General. State agencies using EBT shall
Issue an electronic benefit that com

plies with the requirements of para
graph (x)(2) of this section.

(2) Electronic benefits. Kach electronic
benefit must contain the following in
formation;

(I) Authorized supplemental fooci.s. The
supplemental foods authorized by food
category, subcategory and benefit
quantity, to include the c.aRh-valuo
benefit:
(II) First dais of use. The first dace of

use on which the electronic benefit

may be used to obtain authorized sup
plemental foods;
(ill) ImsL dale of use. The last date on

which the electronic benefit may be
used to obtain authorlxod supplemental
foods. This date must he a minimum of
30 days, or In the month of February 30
or 29 days, from the first date on which
it may be used to obtain authorized
supplemental foods except for the par-
tlclpant'a first month of issuance when
it may be the end of the rrmnth or cycle
for which the electronic benefit Is

valid; and

(iv) Benefit issuance identifier. A
unique and sequential number. This
number enables the identification of

each benefit change (addition, subtrac-
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tlon'or update) made to the participant
account.

(3) Vendor idcnlificalion. The State
agency shall ojisure each EBT purchase
cubmictert for eleci,ronlc payment Is
matched to an authorized vendor,
farmer, or farmers" market prior to au
thorizing payment. Kach vendor oper-
ntod by a single business entity must
be Identified separately.
(y) Eli'l" manopcmoU and reporlinp. (1)

The State agency shall follow the De
partment Advance Planning Document
(APD) requirements and submit Plan
ning and Implementation APD's and
appropriate updates, for Department-
approval for planning, ricvelopjncnt and
impleinnncatlon of initial and subse
quent KDT systems.

("2) If a State agency plans to incor
porate additional programs in the KBT
system of the State, the State agency
shall consult with Stale agency offi
cials responsible for administering the
programs prior to submitting the Plan
ning APD (PAPD) document and in
clude the outcome of those discussions

in the PAPD submission to the Depart
ment for approval.

(3) Each State agency Khali have an
active EBT project by August 1. 201C.
Active KI3T project i.s defined as a for
mal process of planning, iinplomenta-
tion, or statewide Implementation of
VVIC KBT. .
(4) .Annually as part of the Slate

plan, Che State agency shall submit
KBT project status reports. At a min
imum, the annual status report shall
contain:

(i) Until operating BUT statewide, an
outline of the EDT implementation
goals and olijectives as part of the
goals and objectives in §2-lG.4ia)(l). to
demonstrate the State agency's
progrcBR toward statewide EBT irople-
mentatlon;

(il) If operating EBT btatewtde. any
information on future HinT change?
and procurement updates affecting
present operations; and
(111) Such other tnfonnation the Sec

retary may require.
(5) The State agency shall be respon

sible for EBT coordination and man

agement.
(z) EBT food delivery tnelhods: Vendor

rcifuirtmicnts—(1) General. Scale agen
cies using EBT for delivering benefits
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Khali comply wltfi the vendor require
ments In paragraphs (g) through (U of
thlA section. In addition. State agen
cies shall comply with rcquireinonUs
that,arc detailed throughout this para
graph (z).
(2) Minimum lane coverage. The Polnt-

of-Sale (PCS) terminals, whether sin
gle-function equipment or multl-fnnc-
tlon equipment, shall he deployed as
follows:

(il .^pm/orcs pnrt superimirkcls. There
will be one FOS terminal for every
Sll.OOO In monthly WIC redemption up
to a total of four POS terminals, or the
number of lanes In the location, which
ever Is less. At a minimum, tennlnals

shall be Installed for monthly WIC re
demption threshold Increments as fol
lows: one terminal for SO to Sll.OOO; two
terminals for Sll.OOl to S22,000; three
terminals for $22,001 to $33,000; and four
terminals for 533.001 and above. A State
agency may utUlae an alicrnatlvo In
stallation formula with Department
approval. The monthly redemption lev
els used for the installation formula
shall be the average redemptions based
on a period of up to 12 months of prior
redemption;
(ii) All other vcnilors. One POS ter

minal for every $8,000 in monlbly re
demption up to a total of four POS ter
minals. or the nunxber of lanes In the

location; whichever Is les.s. At a min
imum..terminals Khali be Installed for
monthly WIC redemption ilircsholds as
follows; one tenninal for SO to $8,000;
two terminals for SQ.COl to $16,000; three
terminals for S16.001 to $2-1.000; and four
terminals for $24,001 and above. A Slate
Agency may utilize an alternative in
stallation formula with Department
approval. The monthly redemption lev-
els used for the Installation formula

shall be the average redemptions based
on a period of up to 12 months of prior
redemption;
(111) The State agency shall deter

mine the number of appropriate POS
terminals for authorized farmera and
farmer*' markets;
(Iv) Por newly authorized WIC ven

dors deemed neceuary for participant
access by the State agency, the vendor
shall be provided one POS tenninal un
less the State agency determines other
factors In this location warrant addi
tional terminals;

§246.12

(V) Any authorized vendor who has
been equipped wlLh a POS terminal by
the StP.tc agency may submit evideixce
additional temxinals arc neccsjxary
after the Initial POS terminals arc in
stalled;

(vi) The State agency may provide
authorized vendors , with additional
POS terminals alx)ve the minimum
number required by this paragraph In
order to pernilt WiC participants to ob
tain a shopping list'or benefit balance,
as long as the numbei' of tennlnals pro
vided dop.s not exceed the number of
lanft.s in the vendor location;
I  (vll) Tho State agency may remove
excess I'OS terminals Ifactual redemp
tion activity warrants a reduction con
sistent with the redemption levels out
lined In paragraphs (zX2)(i) through (11)
of this section.

(3) Hnijmenl lo vnndors, /ariuer.% nnd
farmers' markets. The State agency
shall ensure that vendors, farmere and
fanners' markets are paid promptly.
Payment must be made In accordance
with the established Operating Rules
and tecluiical requirements after the
vendor, farmer or farmers' market has

submitted a valid electronic claim for
payme:i t.

(an) Imposition of costs on v'»:ntIorj,
farmers and farmers' marhels—(1) Cost
prohMlion. Kxcept as otherwise pro
vided in tills section, a State agency
shall not Impose the costs of any sin
gle-function equipment or system re
quired for BUT on any authorized ven
dor. farmers or farmers' markets in
order to transact EBT.

(2) Co.5/ .</inrinp. If WIC Program
equipment is multi function equip
ment. the State agency shall develop
cost sharing criteria with authorized

WIC vendors, farmers and farmers'

markets for costs associated with such
equipment In accordance with Federal
cost principles. Any cost Kharing agree
ments shall bo developed between a
State agency and its vendors, farmers,
or farmers' markets depending on the
typo, scope and capabilities of shared
equipment. The State agency must fur
nish Its allocation and/or cost sharing
methodology to tho Department as
part of the Advanced Planning Docu
ment for review and approval before In
curring costs.
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(.3) (0 Third-pntly processor cosls
and fees. The Stale agency shall not
yay or relmbui'se vendors, farmers or

farmers' markets for thlrd-parly proc
essing costs and fees for vendors, fann
ers. or farmers' markets that elect to

accept EBT using niultl-funr.tion
equipment. 'J'he State agency or Its
agent shall not charge any fees to au
thorized vendors for use of single-func
tion equipihent.

til) Interchange fees. 'J'hc .State agency
shall not pay or relmburso'the vendor,
farmer or farmers' markets for Inter

change fees on WIC IJBT trnnsaetions.
(4) StaUicidc operations. After comple

tion of statewide EBT hnplementatlon,
the State agency shall not:
(1) Pay ongoing maintenance, proc

essing fees or operational costs for any
vendor, farmer or farmers' morket uti
lizing multifunction systems and
equipment, unless the State agency de
termines that the vendor is necessary
for participant access. The .State agen
cy shall continue to pay ongoing main
tenance. processing fees and oper
ational costs of single-function equip
ment:

fil) Authorize a vendor, farmer, or
farmers* market that cajmot success
fully demonstrate EBT capability In
accordance with State agency require
ments. unless the State agency deter
mines the vendor Is necessary for par
ticipant access.
(bb) EHT Technical standards and re

quirements. (1) Each State agency, con
tractor and authorized vendor partici
pating in the program shall follow and
demonstrate compliance with:
(t) Operating rules, s'vandords and

technical requirements as established
•by the Secretary; and

(ii) Other Industry standard.^ identi
fied by the Secretary.
(2) The State agency shall establish

policy permitting the replacement of
EBT cards and the transfer of partici
pant benefit balances within no more
than seven business days following no
tice by the participant or proxy to the
State agency.
f3) The State agency shttll establish

procedures to provide customer service
during non-huslne.ss hours that onivhle
participants or proxies to report a lost,
stolen, or damaged card, report other
card or benefit issues, receive informa-

7 CFR Ch. II (1-1-20 Edition)

Lion on the EBT food balance and re
ceive the current benefit end date. The
State agency shall respond to any re
port of a lost. Btolen, or damaged card
within one business day of die date of
report. If a State agency seeks to Im
plement alternatives to the minimum

service requirements, the agency mu.st
submit the plan to PNS for approvol.
(cc) S'altonal unioersal product codes

(UPC) dalabnse. The national UPC data

base Is to be used by all .State agencies
using EBT to deiiver'WIC food bcncnts,

IDS PR 63276, Deo. 29, 2000, aa amended at 70
Kit 29579. May 21. 2005; 70 PR 71722, Nov. 29.
200S; 71 PR 56731. Sept. 37 , 2005; 73 FR 66995,
Doc. 8. 2007; 73 FR II312, Mar. 3 . 2008: 71 PR
655. Jan. 6, 2009; 71 FR 51758, Oct. 8, 2000; 75
FR I5C03, Mur. 30. 2010; 76 FR 59889, Slept. 28.
2011; 79 PR 12299, Mar. 1, 2011; 81 FK 10-119,
Mar. 1, 2018; 61 FR 184-17, Mar. 31, 201C; 81 FU
fifilM, Sept. Ml, 2018J

jl24G.13 Kinancial management system.

(a) Disclosure of expenditures. The
.State agency shall maintain a finan
cial management system which pro
vides accui-ate, current and complete
disclosure of the financial status of the
ITogram. 'i'his shall include an ac

counting for all property and other as
sets and all Program funds received
and expended each fiscal year.
(h) Internal control. The State agency

shall maintain effective control over
and accountability for all Program
grants and funds. The State agency
must have effective Internal controls

to ensure that expenditures -financed
with Program funds are authorized and
properly chargeable to the Program.
(c) Record of expenditures, 'i'he Slate

agency shall maintain records which
adequately Identify the source and use
of funds expended for Program activi
ties. These records shall contain, but
are not limited to. information per
taining to authorization, roccipt of
funds. obtigaUons. unobligated bal
ances, assets, llahlilties. outlays, and
Income. '

(d) Payment of cosls. 'I'he State shall
implement procedures which ensure
prompt and accurate payment of allow
able costs, and ensure the allowablllty
and nllocability of costs in accordance
with the cost principles and standard
provisions of this part. 2 CFR part 200,
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KUbparc D, USDA iiTiplemench>K regula-
tlone 2 CFR part 400 and part 415. and
KKS guidelines and instructions.
(e) /denlf/ication of ubliputcd /wnds.

The State agency ah-ill Implement pro
cedures which accurately identify obli
gated Program funds at the time the
obligations are made.
(f) Resolution of oudir findings. The

Stale agency shall Implement proca-
dures which ensure timely and appro
priate resolution of clalm.s and other
matters resulting from audit findings
and recommendations.

(g) Use of minoriry- and Komen-otrned
bonks. Con.slstftnt with the national

goals of expanding opportunities for
minority business enterprises. State
and local agencies are encouraged to
use minority- and women-owned banks.
(h) Adjustment of cipcndiluTcs. The

State agency must adjust projected ex
penditures to account for redeemed
food instruments and for other changes
as appropriate.
(i) 'jyansfcr of cash. The State agency

shall have controls to minlmlr.c the

time elapsing between receipt of Fed
eral fund.s from the U.S. Department of
Treasury and the disbursements of
these funds for Program costs. In the
Letter 'of Credit system, the State
agency shall make drawdowns from the

U.S. Department of Treasury's Re
gional Disbursing Office as close as
possible to the actual date that dis
bursement of funds is made. Advances
made by the State agency to local
agencies shall also conform to these
same standards.

0) Local agency financial management.
The State agency shall ensure thai all
local agencies develop and implement a
nnanclal management system con
sistent with requirements prescribed
by FNS and the State agency pursuant
to the requirements of this section.

[50 PR G131. Pcb. 13. 1985; 50 PR 8098. Fob. 28.
ISU. «a amendvd al 65 PR 83236. Dcu. 29. 2000'
ei PR 00491. Sept. 28. 201C)

(246.14 Program cuats.

(a) CeneraJ. (1) The two kinds of al
lowable costs under the Program are
"food costs" and "nutrUion servicee
and administration costs." In general,
costs necessary to tho fulfillment of
Program objectives arc to be consid
ered aliowable costs. The two types of

§246.M

nutril-lcn services and administration
costs are:

(ij Direct cosis. Those direct costs
that arc aliowable under 2 CFK part
ZOO. subpart E and USDA implementing
regulations 2 CFIl part 400 and part 415.
(li) Indirect cosls. Those indirect costs

that arc allowable under 2 CFR part
200, subpart H and USDA implementing
reguifttions 2 CFK part 400 and part 41.5.
When computing Indirect costs, food
costs may not be used in the base to

whlcii the Indirect cost rate la applied.
Jn accordance with the provisions of 2
CFK part 200, aubpart E and USDA Im
plementing regulations 2 CFR part 400
and pai l. 415. a claim for indirect costs
shall be supported by an approved allo
cation plan for the determination of al
lowable indirect costs.

(2) Program funds may not be used to
pay for retroactive benefits. Except as
provided in paragraph (o) of this sec
tion and !|24fl.J0{g) and 246.1G(h) of this
part, funds allocated by FNS for food
purcliases may not be used to pay nu
trition .services and arbninistration
co-sts. However, nutrition services and

administration funds may be used to
pay for food costs.

(bj What costs mag I charge to the food
grant? (1) The State agency may use
food funds for costs of;

(1) Acquiring supplemental foorl.s pro
vided to State or local agencies or par
ticipants. whichever receives tho sup-
pleinenUii food first;

(11) Warehousing supplemental foods;
and

(iii) Purchasing and renting breast
pumps.

(2) For costs to be allowable, the
Slato agency must ensure that food
costs do not exceed the custoniary
sales price charged by the vendor,
home food delivery contractor, or sup
plier in a direct distribution food deltv-
ery sj-scem. In addition, food costs may
not exceed the price limitations appli
cable to the vendor.

(c) Specified allowable nulrition services
and administration costs. Allowable nu
trition servlce.s and udjninlslration
(NSA) costs include the following;
(1) The cost of nutrition education

and breastfeeding promotion and sup
port which meets the requirements of
$246.11. During each fiscal year, each
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•Riftte ogoncy ehall (sxpftntl, for nutri
tion education activities and
breaslfcodln^ promotion and support
activities, an a^Kregate amount that is
not less Chan the sum of one-sixth of

.tlie amount expended by the State
agency for coats of NBA and an amount
equal to its proportionate share of the
national minimum expenditure for
breastfeeding promotion and support
activities. The amount to be spent on
nutrition education shall he computed
by taking one-Sixth of the total fiscal
year N8A expenditures. The amount to

be spent by a State agency on
breastfeeding promotion and support
activities shall be an amount that Is

equal to at least its proportionate
share of the national minimum

hreastfcoding promotion expenditure
as specified in paragraph (c)fl) of this
section. The national minimum ex-

ixindlture for breastfeeding promotion
and support activities shall be ecjual'to
S21 multiplied by the number of preg
nant and breastfeeding women in the
Pi-ogram, based on the average of the
last three mpnchfi for which the De
partment has final data. On October 1,
1996 and each October 1 thereafter, the
S21 will be adlusted annually U6uig the

same Inflation porcontogc used to de
termine Che national administrative

grant per person. If the State agency's
total reported nutrition education and
breastfeeding promotion and support
cxpendlture.s are less than the required
amount of expenditures, FNS will i.ssue
a claim for the difference. The State

agency may request prior written per
mission from FKS to spend less than
the required portions of its KSA grant
for either nutrition education or for

breastfeeding promotion and support
activities. FNS will grant such permis
sion If the State agency has suffi
ciently documented that other re
sources, Including in-kind resources,
will be used to conduct these activities
at a level commensurate with the re

quirements of this paragraph <c)(l).
Ilowovcr. food costs used to purchase
or rent breast pumps may not be used
for thiH purpose. Hutrliion education.
Including breastfeeding promotion and
support, costs are limited to aotivlties
which are distinct and separate efforts
to help participants understand the im
portance of nutrition to health. The

7 CFR Ch. II (1-1-20 Edillon)

cost of dietary assessments for the pur
pose of certification, the cost of pre
scribing and Issuing supplemental
foods, the cost of screening for drug
and other harmful substance use and

making referrals to drug and other
harmful substance abuse services, and
the cost of other health-related screen

ing shall not he applied to the expendi

ture requirement for nutritioji edu

cation and breastfeeding promotion
and support activities. The Department
shall advise Slate agencies regarding
methods for' minimizing documenta
tion of the nutrition education and

hreastfccding promotion and support
expenditure requirement. Costs to be

applied to the one-sixth minimum

amount required to be spent on nutri
tion education and the target share of
funds required to bo spent on
breastfeeding promotion and support
Include, but need not be limited to—

(i; Salary and other costs for time

spent on nutrition education and

breastfeeding promotion and support

consultations whether with an indi

vidual or group;

(11) The cost of procuring and pro
ducing nutrition education and
hreastfeeding pron>otion and support
materials including handouts, flip

charts. fllmstrJps. projectors, food
models or other teaching aids, and the
cost of mailing nutrition education or
hreastfeeding .promotion and supiwrl
materials to participants:
(iii) The cost of training nutrition or

breastfeeding promotion and support
educators, Including costs related to
conducting trainhig sessions and pur
chasing and producing training mate
rials;

(Iv) Thc cost of conducting evalua

tions of nutrition education or

breastfeeding promotion and support
activities. Including evaluations con
ducted by contractors;

(v) Salary and other costs incurred In
developing the nutrition education and
breastfeeding promotion end support
portion of the State Plan and local
agency nutrition education and
breastfeeding promotion and support
plans: and
(vl) The cost of jnonitoring nutrition

education and breastfeeding promotion
and support activities.
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(2) The cost of Program oe.rtiflcacton,
nutrition assessment and procedures
and cciuJpinent used to determine nu
tritional risk, including the following:
(I) Laboratory fees Incurred for up to

two hcmatological tests for anemia per
Individual per certification period. The
first lest shall be to determine anemia

status. The second test may bo per
formed only in follow up to n finiUng of
anemia when deemed' necessary for
health monitoring as determined by
the WK' State agency:
(II) Expendable medical supplies:
(ill) Medical eciuipment used for tak

ing anthropomctrlc measurements,
such as scalc.s. measuring boards, and
skin fold calipers: and for blood anal

ysis to detect anemia, such .as
spectrophot'ometere,
hematofluoromctcrfl and centrifuges;
and

liv) Salary and other costs for lime
spent on nutrition assessment and cer
tification.

(3) The cost of Outreach service.*.

(4) The coat of administering the food
delivery system, including the cost of
transporting food.
(5) 'J'he cost of tran.slp.tors for mate

rials and Interpreters.
(G) The cost of fair hearings, includ

ing the cost of an Independent medical
asseaament of the appellant. If nec
essary.

(7) Tlio cost of transporting partici
pants Co clinics when prior approval for
using Program funds to provide trans
portation has been granted by the
State agency and documentation that
such service Ig considered es.*entla] to
assure Program access has been filed at
the StAte agency. Direct reimburse
ment to participants for transportation
cost Is not an allowable cost.
(8) The cost of monitoring and re

viewing Program operations.
(9) The cost, exclusive of laboratory

testa, of screening for drug and other
harmful substance use and making re
ferrals for counseling and treatment
Bcr\'icc8.
(10) The cost of breastfeeding aids

which directly support the Initiation
and continuation of breastfeeding.
(d) Costs oUowuble urflh approval. The

costs of capital expenditures exceeding
the dollar threshold e.stablished In

Agency policy and guidance arc allow-

§246.14

able only with Uie approval of FNR
prior to the capital investment. These
expenditures include the costs of facili
ties, eciuipment (including medical
cqulpnient), automated data processing
(ADP) projects, other capital assets,
and any repairs that materially in
crease the value or useful life of such
assets.

(e) Use of funds rccnvered from vendors,
participants, or local apencie.s. (1) The
Btate agency may keep funds collected
through the recovery of claims as
sessed against vendors, participants, or
local agoncloD. Kecovercd funds Include

• those withhold from a vendor as n re
sult of reviews of food Instruments,
prior to payment: Ilecoverod funds may
be used for either food or NSA cosia!

(2) These recovered fund.s may be
used In the fiscal year:
(i) In which the initial obligation v.t.s

made;

(II) In which the claim arose;
(III) In which the funds arc collected;

or

(iv) after the funds are collected.

(3) The State agency may not credit
any recoveries until:

(i) III the case of a vendor claim, the
vendor has had the opportunity to cor
rect or Justify the error or apparent
overcharge in accordance with
52'l6.12fk)(3);
(11) In the case of a participant, any

administrative hearing requested In ac
cordance with §246.9 has been com
pleted; or

(ill) In the case of a local agency
claim, any admini.stratlve review re
quested In accordance with the local
agency agreement has been completed.

(4) Tho Btato agency must report
vendor, participant, and local agency
recoveries to FNS through the normal
reporting process;

(5) The Stale agency must keep docu
mentation supporting the amount and
use of these vendor, participant, and
local agency recoveries.

(f) Use of funds received oj rebafes from
manufacturers. The Stato agency must
credit and report rebate payments re
ceived from manufacturers in the
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monch In which the paymenu arc re
ceived.

[50 Fh C12I. Feb. ]3. 198^. as aninncicd ot 52
PR 21237, Judo 4, 1987; 53 PR 253H, July 6.
1S38; 54 FR 18091. Apr. 27, 1989; 58 PR 11507.
Feb. 28. 1993; 59 FR H.VKl. Mar. 11. 1091: 83 FR
63974. Nov. 18. 1993; 81 FR C7999. Dec. 0. 1999;
04 FR 70178. Dec. 16. 1999; 65 FR B328C. Dec. 29.
2000; 71 FR 5(r/31. Sept, 27. 2000: 73 KR 11312.
Mar. 3. 2008; 76 FR S98R9, Sept. 28. 2011; 81 KR
6619-1, Sept. 28. 2016]

S2-i6.lG Prn^nm iiiromu other Llian
grants.

(a) Interest earned on advances. Inter
est earned on advancce of Proprarn
funds at the State and local levels Hhall

Lc treated In accordance with Che pro
visions of 31 CFR pare 205, which imple
ment the royuiremonts of the Cash

Management Improvement Act of 1990.
However. State agenclfi.s will not incur
an interest liability to the Federal gov
ernment on rebate funds for Infant for

mula or other foods, provided that all
hiterest earned on such funds Is used

for program purposes.

(b) Other Propropi incotne. The State
agency may use current, progr.am In
come (applied in accordance with the
addition method described in 2 CFR

part 200, Bubpart D ojid USDA Imple
menting regulations 2 CFR part 400 and
part 415) for costs incurred In the cur
rent flacal year and. with the approval
of FNS. for costs incurred in previous
years or subsecjuent fiscal years. Pro
vided that the costs supported hy the
Income further the broad objectives of
the Program, thoy need not be a kind
that would be permissible as charges to
Federal funds. Money received by the
State agency as a result of civil money
penalties or fines aa.sesaed against a
vendor and any Interest charged in the
collection of these pcnaltle.s and fines

shall be considered as program Income.

ISO FR 612], Feb. 13. 1985. as amcndod at 83
FK C3SrM. Nov. 18, 1998; Cl FR 11324. Mar. 18.
1999; 71 KK 56731, Sopt. 2'/. 2006; 81 FK 661M.
Sept. 28. 2016]

I246.1G Di.stribulion of funds.

(a) General. This paragraph describes
the timeframes for distribution of ap
propriated funds by the Department to

participating StaU agencies and the
authority for the Secretary to use ap-

7CFRCh. II <1-1-20 Edillon)

propriatccl funds for evaluation studies
and (lemonstraLlon projects.
(1) .Authorlwid appropriations to

carry out the provisions of this section

may be mademol more than 1 year in
advance of the beginning of the fiscal
year in which the funds shall become

available for disbursement to the State

agencies. The funds shall remain avail
able for the purpo.ses for which appro
priated until expended.

(2) In r.i;e case of appropriations legis
lation providing funds through tlie end
of a fiscal year, the Secretary shall
Issue to State agencies an initial allo-
c.ition of funds provided under such
legislation not later than the expira
tion of the 15-dfty period beginning on
the date of the enactment and-subsc-

{Rient allocation of funds shall be
Issued not later than the beginning of
each of the second, third and fourth

rjuarters of the fiscal year.

(3) .Allocations of funds pursuant to

paragraph (a)(2) of thi.s section shall be
made as follows: The initial allocation

of funds to State agencies shall Include
nob lc.sR than '/j of the appropriated
amounts for tlie fiscal year. The alloca
tion of funds to be made not later than

the beginning of the second and third
(luarters sh.all each include not Jess

than of the approprlat.ed amounts for
the flacal year.

(4) In the case of legislation pro
viding funds for a period that ends
prior to the end of a fiscal yc.ar, the
Secretary shall issue to State agencies
an initial allocation of funds not later

than the expiration of the 10-day period
beginning on the date of enactmont. In
the case of legislation providing appro
priations for a period of not more tlian
4 months, all funds must be allocated
to .Stale agencies except those reserved
by the Secretary to carry out para-
gi-aph (a)(6) of this section.

(5) In any fiscal year unused amounts
from a prior fiscal year that are Identi
fied by the end of the first Quarter of
the fiscal year shall be recovered and
reallocated not later than the begln-
ning or the second quarter of the fiscal
year. Unused amounts from a prior fis
cal year that are Identified after the

end of the first quarter of the fiscal
year shall be recovered and reallocated
on a timely basis.
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(6) Up to one-half of one percent of
the sums appropriated for each flacal
year, not; to exceed $5,000,000. shall be
available to the Secretary for the pur
pose'of evaluating Program perform
ance, evaluating health benefits, pro
viding technical assistance to intprove
Suite nficncy admlnistnitlvc systems.,
preparing reports on program partici
pant characteristics, and administering
pilot projects, Including projects de
signed to meet the epecial needs lof mi
grants. Indians, rural populations, and
to carry out. technical assistance and
research evaluation projects for the
WIC Fanners' Market Nutrit.lon Pro

gram.

(b) Dislribulimi and apfilicalion of
grant funds to Stale agencies. Notwith

standing any other provision of law,
funds made available to the State

agencies for the Program in any fiscal
year will be managed and distributed
as follows:

U) The Stale agency shall ensure
that all Program funds are used only
for Pi-ogiain purposes. As a pre-
reijulsite to the receipt of funds, tho
State agency shall have e.xecuted an
agreement with the Department and
shall have received approval of Its
State Plan.

(2) Nolwllhstandlng any other provi
sion of law, all funda not mads avail
able to the Secretary- In accordance
with paragraph (a)(6j of this section
shall be distributed to State agencies
on the basis of funding fommlas which
allocate funds to all State agencies for
food costs and NSA costs incurred dui -
ing the fiscal year for which the funds
had been made available to the Depart
ment. Final State agency grant levels
R» determined by the funding formula
and State agency breastfeeding pro
motion and support e.xpenditure tar
gets will be issued in a timely manner.
(3) When mag I Iroju/cr /unds from one

/j.?col ycor to anothCT?~{l) Hack spend
uuthoritg. The State agency may Ijack
spend Into the prior fiscal year up to
an amount equal to one percent of Its

current year food grant and one per
cent of Its current year NSA grant.
Food funds spent back may he used
only for food costs Incurred during the
prior fiscal year. NSA funds spent back
may be used for either food or KSA

costs incurred during the prior fiscal
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year. With prior FNS approval, the
Stale agency may also back spend food
funds up to an amount equal to tlirec
percent'of its current year food grant
in a fiscal year for food costs Incurred
in tho prior fiscal year. FNS will ap
prove such a request only If FNS deter-

mine.s-lhcre lias been a significant re
duction In Infant formula cost contain

ment savings that affected the State

agency's ability to maintain its par
ticipation level.

flij Spend forward authority. (A) The
State agency may spend forward NSA
funds up to un amount equal to three
(3) percent of Its total grant (NSA phis
food granV-P) in any fiscal year. These
NSA funds s]X)nt forward may bo used
only for NSA costs incurred In the next
fiscal year. Any food funds that the

State agency converts to NSA funds'
pursuant to paragraph (f) of this sec
tion (based on projected or actual par
ticipation Increases during a fiscal
year) may not be spent forward into
the next fiscal year. With prior FNS
approval, tho Sl-aie agency may spend
forward additional NSA fundr. up to an
amount equal to one-half of one per
cent of Its total gront. These funds are

to be used in the next fiscal year for
the development of a management in
formation system, including an elec
tronic lieuefit transfer system.
(B) Funds spent forward will not af

fect the amount of funds allocated to

the State agency for any fiscal year.
Funds spent forward must he the first

funda expended by the State agency for
costs Incurred in the ne.xt fiscal year.

(Ill) Reporting reguiranents. In addi
tion to obtaining prior FNS approval
for certain spend forwarrlfback spend

ing optlona, the Slate agency must re
port to FNS the amount of all funds It.
already has or intends to back spend
and spend forward. The spending op
tions must be reported at closeout.

(c) Allocation formula. State uKcncies
shall receive grant allocations accord
ing to the formulas described in this
paragraph. To accomplish the distribu
tion of funds under tho allocation for
mulas. State agencies shall furnish the

Department with any necessary finan
cial and Program data.
(1) Use 0/por/i'ripaffon data in the for

mula. Wherever the formula set forth in
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parftffraphs (c)(2) and (o)(a) of Ihls sec
tion-require the U8C of participation
data, the Department shall use partici
pation data reported by State ag-eiicics
accordlnc to §216.35(0).
(2) How is Ihe amounl of HSA funds de

termined? The funds available for allo

cation to State agencies for KSA for
each fiscal year must be sufficient to

guarantee a national average per par
ticipant NBA grant, adjusted for infla
tion. The amount of the national aver

age per participant grant for NS.^ for
any fiscal year will be an amount equal
to the national average per participant
grant for K.SA issued for the preceding
fiscal year, adjusted for inflation. The
inflation adjustment will bo equal to
the percentage change bctv/ccn two
values. The first is the value of the

Index for State and local government
purchaaes, as published by tlie Bureau
of Economic Analysis of the Depart
ment of Commerce, for the 12-inonth

period ending June 30 of the second
preceding fiscal year. The second is the
best e.<itimate chat is available at Ihe

start of the fiscal year of the value of
such index for the 12-monLh period end
ing June 30 of the previous fiscal year.
Funda for NSA costs will be allocated

Rccordijig to the following procedure:
(i) Fair skure turgel funding level deter

mination. For each State agency. FNS
will establish, using all avaitable NSA
funds, an NSA fair share target funding
level which is based on each State

agency's average monthly participa
tion level for the fiscal year for which
grants arc being calculated, as pro
jected by FNS. Each State agency re
ceives an adjustment to account for
the higher per participant cosLs associ
ated with sme-ll participation levels
and differential salary levels relative
to a national average salary level, llie
formula shall be adjusted to account
for these cost factors In the following
mannen 80 percent of available funds
shall provide compensation liased on
rates which are proportionately higher
for the first 16.000 or fewer partici
pants. as projected by FNS. and 10 per
cent of available funds shall provide
compensation based on differential sal
ary levels, as determined by FNS.
(11) liasc funding level. To the extent

funds arc available and subject to the
provisions of paragraph (c)(3Klv) of this

7CFRCh. II (1-1-20 Edition)

section, each State agency shall re
ceive an amount equal to 100 percent of
the fijial formula-calculated NSA grant
of the preceding fiscal year, prior to
any operational adjustment funding al
locations made under paragraph
(c)(2)(iv) of this section, if funds are
not available to provide all State agen

cies with their base funding level, all
Slate agencies shall have their, base
funding level reduced by a pro-rata
shai'e as required by the shortfall of
available funds.

(Ill) Fair share ai(oca/fon. Any funds
remaining available for allocation for
NSA after the base funding level re
quired by paragraph (c)(2)(li) of thi.s
section has heen completed and subject
to the provisions of paragraph (c)(2)(iv)
of tliis seotioi) shall bo allocated to

bring each State agency closer to its
KSA fair share, target funding level.
FNS shall make fair share allocation

fund.'* available to each State agency
based oji the difference between the

KSA foir share target funding level and
the base funding level, which are deter
mined in accordance with-paragraphs
(c>(2Xl) and (c)(2)(ll) of this section, re
spectively. Kftch State agency's dif
ference shall be divided by the sum of
the differences for all State agencie.s,
to determine the percent share of the
available fair share allocation funds
each State agency shall receive.
(iv) Opcraho7ia( adfuslmenl funds.

Each State agency's final NSA grant,
shall be reduced by up to 10 percent,
and these funds shall be aggregated for
all State agencies within each PNS re
gion to form an operational adjustment
fund. The Regions shall allocate these

fund.* to State agencies according to
national guidnlines and shall consider

the varying needs of State agencies
within the region.
(v) Opcraliotial level. The sum of each

State agency's stabilicy, residual and

operational adjustment funds shall
constitute the Slate agency's oper
ational level. This operational level
shall remain unchanged for such year
even if the number of Federally-sup
ported participants In the program at
such State agency is lower than the

Fedcrally-projcctetl participation level.
However, if the provisions of paragraph
(e)(2Kii) of this section are applicable,
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a 8t>at.e agency will have Its oper
ational level for NSA reduced in the

immediately auccccdlng fiscal year.
(3) Allocation of food benefit funds. Lr

any fiscal year, any amounts remain
ing from amounts appropriated for
such fiscal year and amounts appro
priated from the preceding fiscal year
after making allocations under para-
graph <a)(6) of this section and alloca
tions for nutrition services and adjnin-

ifttration (NSA) as required by para-
gi-aph (c)(2) of this section shall bo
made available for food costs. Alloca

tions to State agencies for food costs
will bo determined according to the fol
lowing procedure:
(i) Fair share larpet funding Incel ric/er-

minaClon. (A) For each State agency.
FNS will oetablish a fair share target
funding level which shall be an amount
of fuiid.s proportionate to the State
agency\s share of the national aggre
gate population of persons who are in
come eligible to participate in the Pro
gram based on the 185 percent of pov
erty criterion. The Department will de
termine each State agency's popu
lation of persons categorically eligible
for WIC which are at or below 185% of

poverty, through the best available,

nationally uniform, indicators as de
termined by the Department. If the
Commodity Supplemental Food Pro
gram (CSFP) also operates in the urea
served by the WIG State agency, the

number of participants in such area
participating In the CSFP but other
wise eligible to participate In the WIC
Program, as determined by FNS. shall
be deducted from the WIC State agen
cy's population of income eligible per
sons. If the State agoncy chooses to ex
ercise the option in f34fi.7(c)(2) to limit
program participation to U.S. citj;:cns.
nationals, and qualified aliens, FNS
will reduce the State agency's popu
lation of Income eligible persons to re
flect the number of aliens the State
agency declares no longer eligihlo.

(B) The Department may adjust the
respective amounts of food funds chat
would be allocated to a State agency
which Is outside the 48 contiguous
states and the District of Columbia
when the State agency can document
that economic conditions result in
higher food costs for the State agency.
Prior to any such afljustnmnt. the

§246.16

Slate agency must demonstrate that It

has successfully implemented vol
untary cost contaii\ment measuros.

such as Improved vendor management
practices, participation in multi-state
agency Infant formula rebate contracts
or other cost coatainment efforts. The

Department may use the Thrifty Food
Plan amounts used In SNAP, or.other
available data, to formulate adjust
ment factors for such State agencies.
(11) Prior year grant level allocaiian. To

Che extent funds are avniiabic. each

State agency shall receive a prior year
grant allocation equal Co it^ final au
thorized grant level as of September 30
of the prior fiscal year. If funds are not
available to provide all State agencie.s
with their full prior year grant level al
location, all State agencies shall have
their full prior year grant level alloca
tion reduced by a pro-rata share as re
quired by the shortfall of available

funds.

(ill) /ii/Iatfon//nir share allocafion. (A)
If funds remain available after Che allo

cation of funds under paragraph
(R)(3)(il) of this section, the funds shall
be allocated as provided in this para
graph (c)(3)(iti). FlrKt, FNS will cal
culate a target inflation allowance hy
applylng the anticipated rate of food
cost inflation, as determined by the
Department, to the prior year grant

funding level. Second, FNS will allo
cate no percent of the available funds
Co all State Agencies in proportionate
shares to meet the. target inflation al
lowance. Third, F'NS will allocate 20

percent of the available funds to each
State agency which has a prior year
grant level allocation, as determined In
paragraph (c)(3)(ii) of this section and
adjusted for Inflation as determined in
this paragraph (c)(3)(ill). which is BCiJI
less than its fair share target funding

level. The amount of funds allocated to

each State agency shall be baaed on the
difference between Its prior year grant
level allocation plus target Inflation
funds And the fair share funding target
level. Each Stale agency's difference
shall be divided by the sum of the dif
ferences for all such State agencies, to
determine the percentage share of the
20 percent of available funds each State
agency shall receive. In the event a

Slate agency declines any of Its .alloca
tion under either this paragraph
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(c)OKHl) or parag:raph (c){3)(li) of this
section, the declined funds shall be re
allocated In the percontat^es and man
ner described In this paragraph
(c)(3XlU). Once all State agencies re
ceive allocations equal to their full

target Inflation allowance, any remain
ing funds shall be allocated or rcallo-.
catcd. in the manner dc.v;rihert In this

paragraph (c)(3){ill), to those State
agencies still under their fair sharo
target funding level.
(B) In the event funds still remain

after completing the distribution In
paragraph (cH3)(lU)(A) of this section,
these funds shall be allocated to all

State agencies including those with a
stability allocation at. or greater than,
their fair share allocation. Kach State

agency which can document the need
for additional funds shall receive addi
tional funds based on the difforcacfi be

tween its prior year grant level and lu
fair share allocation. State agencies
closest to their fair sharo allocation
shall receive first consideration.

(iv) Afiprant services. At least ®/iu of
ono percent of appropriated funds for
each fiscal year shall be available first
to assure service to eligible members of
migrant populations. For those State
agencies serving mlgrant-s, a portion of
the grant shall be designated to each
State agency for service to members of
migrant populations based on that
State agency's prior year reported mi
grant participation. The national ag
gregate amount made available first
for this pui-pose shall equal Vio of one
percent of all funds appropriated each
year for the Program.
(v) 5pccio( provfJi'oni for Indian litale

ayi'iicies. The Department may choose
to adjust Che allocations and'or eligl-
bles data among Indian Stato agoncies,
or among Indian State agencies and
the geographic State agencies In which
they are located when oligibles data for
the State agencies' population Is deter
mined to not fairly represent the popu
lation to be served. Such allocations
may be redistributed from one. Stale
agenoy to another, basod on negotiated
agreements among the affected State
agencies approved by FKS,
(4J Adjuslmcnl for new Ulalc opcncics.

Whenever a State agency that had not
previously administered the program
enters into an agreement with the Dc-
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partment to do so during a fiscal year.
Che Department shall make any adjust
ments CO the requirements of this sec
tion that are deemed necessary to es

tablish an appropriate Initial funding
level for such State agency,

(d) Dirtrfbulion of fund.t to local agen
cies. The State agency shall provide to
local agencies all funds made available
by the Department, except those funds
necessary for allowable State agency
NSA costs and food costs paid directly
by the State agency. The State, agency
shall distribute the funds based on

claims submitted at least quarterly by

the local agency. Where the State
agency advance.^ funds to local agen
cies. the Statx! agency shall ensure that

each local agency has funds to cover
immediate disbursement needs, and the

State agency shall offset the advances
made p.galnst incoming.claims as they
are submitted to ensure that funding

levels reflect the actual expendituros
reported by the local agency. Upon re
ceipt of Program funds from the De
partment,-the S'uate agency shall take
the following actions:
(1) Distribute funds to cover expected

food cost expenditures and'or dis
tribute caseload targets to each local
agency which are used to project food
cost expenditures.
(2) Allocate funds to cover expected

local agency NSA costs in a manner
which takes into consideration each

local agency's necd.s. For the allocation
of KSA funds, the State agency shall
develop an NSA funding procedure. In
cooperation with representative local
agencies, which take.s into account the
varying needs of the local agencies.
The Stale agency shall consider the
viewa of local agencies, but the final

decision as to the funding procedure re

mains with the S'^ate agency. The
State agency shall take into account
factors it deems appropriate to fuVther
proper, efficient and effective admhiis-
tration of the program, such as local
agency staffing needs, density of popu
lation. number of persons served, and
availability of administrative support

from other aources.

(3) The State agency may provide in
advance to any iocal agency any
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amount; of funds for NSA doomed nec

essary for t,hc successful commence

ment or Bltrnificant expansion of pro
gram operations during: a reasonable
period following approval of a now
local agency, a new cost containment
measure, or a significant change in an
existing cost containment measure.
(e) Recovery ond reallocatiori 0} funds.

(1) Funds may be recovered from a
State agency at any time the Depart
ment determines, based on State agen
cy reports of e.xpcndlturcs and oper
ations. that the State agency is not ex
pending funds at a rate commensurate
with the amount of fbnds distributed
or provided for expenditures under the
Program. Kecovery of funds may^bc ei
ther voluntary or involuntary In na
ture. Such funds shall he reallocated by
the Department through application of
appropriate formulas sot forth in para
graph (c) of this section.

(2) Pcr/orniancc stondtirda. Tlic fol
lowing standards shall govern expendi
ture performance.
(1) The amount allocated to any

State agency for food benefits in the
current fiscal year shall be reduced if
such State agency's food expenditures
for the preceding fiscal -year do not
equal or exceed 97 percent of the
amount allocated to the State agency
for such costs. Such reduction shall
equal the difference between the State

agency's preceding year food o.xpendl-
tures and the performance expenditure
standard amount. For purposes of de
termining tlio amount of such reduc
tion. the amount allocated to the State
agency for food benefits for the pre
ceding fiscal year shall jiot include
food funds expended for food costs In
curred under the spendback provision
In paragraph (b)(3)(l) of this section or
conversion authority In paragraph (g)
of this section. Temporary waivers of
the performance standard may be
granted at the discretion of the Depart

ment.

(ii) Reduction of NSA grant. FNS will
reduce the State agency's KSA grant
for the next fiscal year If the State
agency's current fiscal year per partici
pant NSA expenditure l.s more than 10

percent higher than Its per participant
NS.A grant. To avoid a reduction to its
NSA grant level, the State agency may
Bubinli a "good cause" Justification ex-

§246.16

plaining why It exceeded the applicable
limit oil excess NSA expenditures. This
iustiricatlon must be submitted at the
same time as the close-out report for
the applicable fiscal year. Good cause
may Include dramatic and unforeseen

Increases In fond costs, which would
prevent a State agency from meeting
Its projected participation level.
(illj Spend forward funds. If any State

agency notifies the Department, of its

intent to -sjiend forward a specific
amount of funds for expenditure In the
subsequent fiscal year, in accordance

with paragraph (bX3)(il) of this section,
such' funds shali not he subject bo re
covery by the Department.

(f) How do' I qualify to convert food
funds to NSA funds based on increased
pnrlir.ipulinn?—il) Requirements. The
State agency qualifies to convert food
funds to NSA funds based on Incroased

parllclpation in any fiscal year in two
ways;

(1) Approved plan. A State agency
may submit a plan to FNS to reduce
average food costs per participant and
to increase participation above the
FKS-proJccled level for the State agen
cy. If approved, the State agency may
use funds allocated for food costs to

pay NSA costs.
(il) Purlicipation increases achieved.

The State agency may also convert
food funds to NSA funds In any fiscal
year if it achieves, through acceptable
measures. Increases In participation in
excess of the FNS-proJectcd level for
the State agency. Acceptable measures
Include use of cost containment meas
ures, curtailment of vendor abuse, and
' breastfeeding promotional activities.
FNS will disallow the State agency's
conversion of food funds to NSA funds
In accordance with paragraph (h) of
this section If:
(A) The State agency increases its

participation level through mca-sures
that are not In the nutritional inter

ests of participants: or
(ii) It is not otherwise allowable

under program regulations.
(2) Limitation. The State agency may

convert food funds only to the extent
that the conversion l.s necessary—
(I) To cover N.SA expenditures in the

current fiscal year that exceed the
State agency's NSA grant for the cur
rent fiscal year and. any NSA funds
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which the State agency has spent for
ward Into the current fiscal year: and

til) To ensure that the State agency
maintalnn the level established for the
per participant N'SA grant for tlie cur
rent fiscal year.

(3) A/axfnium amount. The maximum

amount the State agency may convert
equals the State agency's conversion
rate times the projected or actu.al p.ai'-
ticipation increa.sft, as applicable. The
conversion rate Is the same ae the per
participant NSA grant and is deter
mined by dividing the State agency's
NSA grant by the PNS-proJected par
ticipation level. Tlie NSA grant used In
the calculation equals the initial allo

cation of cufrent yb.tr funds plus the
operational adjustment funding allo-
catetl to the State agency for that fis
cal yoar.
(g) llow do / qualify to convert food

funds to h'SA funds for lemce to remote
Indian or Saiivc villages?—(1) iJliyiblc
Stale agencies. Only State agencle.i lo
cated in noncontiguous States con
taining a significant number of remote
bidian or Native villages qualify to
convert food funds to NSA funds under
this paragraph (g) in any fiscal year.
(2) l.imitatioii. In the current fiscal

year, food funds may be converted only
to the extent necessary to cover ex
penditures incurred:

(I) In providing ser\-ices (including
the full cost of air transportation and
other transportation) to remote Indian
or Native villages; and
(il) To provide breastfeeding support

' In those areas that exceed the RtiXte
agency's NSA grant for the current fis

cal year and any NSA funds which the
State agency has spent forward into
the current fiscal year.
(h) What happens at the end of the fis

cal year in which food funds are. con-
verted? At the end of the fiscal year.
Che Department will determine the
amount of food funds which the .State

agency-was entitled Co convert to NSA
funds under paragraphs (f) and (g) of
this section. In the event that the
State agency has converted more thun
the permitted amount of funds, the De
partment will disallow the amount of
excess conversion.

(1) flow do converted fund.\ affect, the
calculation of my prior year food grant
and base NSA grant? For purposes of es-
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tablls'r.ing a State agency's prior year
food grant and base NSA grant under
paragraphs (c)(2)(i) and (c)(3)(l) of this
section, respectively, amounts .con

verted from food funds to NSA funds

under paragraphs (f) and (g) of this sec
tion and §346.14(8) during the preceding
fiscal year will he treated as though no
conversion had taken place.
(J) adjustment .of the fruit and

vegetable voucher. The monthly cash
value of tlie fruit and vegetable vouch
er shall be. adjusted annually for Infla
tion. Adjustments are effective the
first day of each flsoai year beginning
on or after October 1. 2008. The infla--
tion-adjusted value of the voucher
shall be equal to a base value increased
by a factor based on Che Consumer
IVlce Index for fresh fruits and vegeta
bles. as provided in this section.
(1) Adjustment year. The adjustment

year is the fiscal year that begins Octo-
her 1 of the current calendar year.
(2) Base value of the fruit and vegetable

voucher. The base year for calculation
of Che value of the fruit and vegetable
voucher la fiscal year 2008, The base
value CO be used equals:
(I) W for children: and
(ii> SIO for women.
(3) Adjusted value of (he fruit and vege

table voucher. The adjusted value of the
fruit and vegetable voucher is the cash
value of the voucher for adjustment
years beginning on or after October 1,
2008. The adjus'.,ccl value is the hase
value increased by an amount equal to
the base value of the fruit and vege
table voucjicr:

(I) Multiplied by the Inflation adjust
ment described in paragraph (J)f.4) of
this section: and

(il) Subject to rounding us described
in paragraph (])(5) of this section.
(4) Inflation adjuslmc.nl. The inflation

adjustment of the fruit and vegetable
voucher shall oqual the percentage (if
any) by which the annual average
value of the Consumer Price Index for
fresh fruits and vcgeiablos. computed
from monthly values published by the
Bureau of Labor Statistics, for the
twelve months ending on March 31 of
the fiscal year immediately prior to
the adjustment year, exceeds the aver
age of the monthly values of that Index
for the twelve montha ending on March
31. 200".
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(5) lioxtnding. If any Increase In the
cash value of the voucher determined
under parafrraph (JKS) of this section is
not a multiple of SI. such increase shall
be rounded to the next lowest multiple
of $J. However, if the adjusted value of
the voucher for'the adjustment year, as
determined under paragraph (jj(3) of
this section, is lower than the adjusted
value for the fiscal year Immediately
prior to the adjustment year, then the

adjusted value of the voucher will re
main unchanged from that immediate
prior fiscal year.

(50 FRC12I. Feb. 13. 1005]

i:i}m)KiAL Kote; For Fedeha:. uecistkb ni-'

Lttiiona affoollnK 1216.16, see the List of CFU
Sections Affected, which nppenrs In ' the
Finding Aids section of tho printed vnlumo
and at tPwui.govinfn.goiK

Infant furmulit and Huihor-

izcd foods co.st containment.

(a) WAo iimst xisK cost confaiiwicitt pro
cedures for infant formula? All State
agencies must continuously operate a
cost containment system for Infant for
mula that , is irnplementcd in .accord
ance with Lhisaectinit except:
(1) Stato agencies with home delivery

or direct distrihutlon food delivery sys
tems:

(2) Indian Suate agencies with 1.000 or
fewer participants in April of any fiscal
year, which are exempt for the fol
lowing fl.scal year;
(3) State agencies granted a waiver

under paragraph (e) of this section: and
<4) State agencies granted a post

ponement under paragraph (f) of this
section.

(b) What cosl containment procedures
must be used? State agencies mu.st uao

either a single-supplier compei-li.iv.!
system as outlined in paragraph (c) of
tills section, or an alternative cost con
tainment system as outlined in para
graph (d) of this section.
(c) What is the single-supplter competi

tive system? (1> Under the single-sup
plier competitive system, a State agen
cy solicits scaled bids fro.m infant for
mula manufacturers to supply and pro
vide a rebate for Infant formulas. The
State agency must conduct the pro
curement in a,manner that maximizes
full and open competition consistent
with the reciuircmcnta of this section.
A State agency must:

§246.16o

(1) Provide a minimum of 30 days be
tween the publication of the solicita
tion and the date on which the bids are

due. unlcKB exempted by the Secretary;

and

(11) Publicly open and read all bids
aloud on the day the bids arc due.

(2) How must a State agency structure
the bid solicitnlioii? (1) Single soUcilaHon.
Under the single solicitation syntcm,
the Stole agency's bid solicitation
must require the winning bidder to
supply and provide a rebate on all in

fant formulos It produces that the
State agency choose.<i to Issue, except
exempt infant fonnuUs. RebatG.« must

also be paid on'any new infant for
mulas that are introduced after tlio

contract is awarded. The solicitation

must require bidders that do not
produce a soy-based inf.anl formula bo

subcontract with another manufac
turer to supply a soy-based Infant for
mula under the contr.act. In this case,
the hid solicitation must require that
the winning bidder pay the Rtatc agen
cy a rebate on the .soy-based Infant for
mula supplied by the subcontractor

that Is issued by the State agency. The
bid .sollc.ttiition must require all re
bates (including those for soy-based in
fant formula supplied by a subcon
tractor) to be calculated in accordance

with paragraph (cK6) of this section.
All of tliose infant formulas are called

contract brand infant formulas.

(ii) Sepuralc solicitations. Under the
separate solicitation system, a State
agency Issuok two bid solicitations,

Any State agency or alliance that
served a monthly average of more than
100.000 infants during the preceding 12-
month period shall issue separate hid
solicitations for milk-bnscd and soy-
based Infant formula. The first solici
tation must require the winning bidder
to supply and provide a rebate on all
milk-based infant formulas It produces
that the State agency chooses to Issue,
except exempt infant formulas. Re
bates must also be paid on any new
milk-based infant formulas that are in

troduced by bhc'manufacturer after the
contract is awarded. Those infant for

mulas arc considered to be contract
brand Infant formulas. The second bid

solicitation must require the winning
bidder to supply and provide a rebate
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on all Roy-baaed Infant ronnulaa ft pro
duces that the State agency chooses to
Issue. Rebates rnust also he paid on any
new soy-based infant formulas that are
introduced by the manut'acturei' after

the contract is awarded. These infant
formulas are also considered to be con

tract brand infant formulas.

(3) What is the siic limitation /or n
atalc alliance? A State alliance may
exist among State agencies if the total

number of infants served by States par
ticipating in the alliance as of October
1. 2003. or such subsequent date deter
mined by the Secretary for which data
is available, does not exceed 100,000.
However, a State alliance that existed
a.<i of July 1, 2001, and Rervos over

100.000 infants may exceed this limit to
Include any State agency that served
less than 5,000 infants as of October 1,

2003, or such subsequent date deter
mined by the Secretary for which data
Is.available, and/or ajiy Indian State
agency. The bid solicitation must iden
tify the composition of the State alli-

7CFR Ch..||(l-l-20 Ediflon)

ances for the purpose of a cost contain
ment measure, and verify that no addi

tional State shnli be added to the State

alliance between the date of the bid so

licitation and the end of the contract.

The Secretary may waive these re
quirements not earlier than 30 days
after .submitting to the Committee on
HOucation and the Workforce of the

House of lloprcRentAtlvca and the Com

mittee on Agriculture, NuU'itlon, and
Forestry of the Senate a written report

that describes the cost-cor.laiiuncnt
and competitive henefiw of the pro

posed v-aivcr.

(4) Oil what types and physical /ornis of
infant formula must bids be solicited? The
bid solicitation must require bidders to
specify a rebate for each of the typos
and physical forms of Infant formulas
specliled In the following chnrt. These
rebates apply proportionally to other
infant fornuilas produced by the win
ning biddcrfa) (see paragraph (c){6) of
this rectton).

Type 01 infant Iwnib
Pnyslcnl forms of intant

tormula
fnfonl tonmr'a r«qul(«rTvnU

(!) F«r a slngls tdldtaUan, ine scllcitAllon mjsl r»q bioaets to sreclty e laoslo amown; lor in* loiowing:

A iincl»mA.(i3sedinfa>.ll9(miia[prln-,ar/eor>.
tract Inlani lonnula): bWtiart mull «p«cily the
brand name el the irdk-biMd iniani lorrM for
wf.tch v« r«ba:» if ctirtg apedfed.

Concunuaud Uquld,

pcivdorod, atkJ ready-
lo.f»od.

Menu rnquircrortsunrtcrf ?.as.lO(nHl)f-S) nnd
S2'l6.iO(oK2)C>l') artdMllauo for reuiino
ietuanco lolK majoMy elQerMrBly hailiny,
tidMtrm lnla.Hi,

19 For laporale loSclailona. in* lolidMlion must rK^rra b:ddsm to spo:!!/ s nb-M* a/nduni lor tfwi IdlovilPti:

(AJ AilrtglamtK-basadlnlantlorntUalprlniav
itviV.bAUKj convaci brMtd btfani IoctduIb]: bid-
d*rs must tp«clly tfta Bravl ruima ol Ihti tnHii-
based InlnrM lormii,-! lor txtiien in* rafia;* 1*

bBitg ipacffiad.

Corcyniraloci Srida,
pow0*t«d. iindr«aOv-
lo-l*»d.

Mmu r«dulr«mar.ti unrK.-S 2d6.10(6Kll(it) and
(246.l0(*){2);i!t) aridstilausforioutine
tsauance le in* rrtajority of g*ntiaity nenfrty,
luaiMdi Inlotis.

(6; A slri(^asoy-bBs*o)nlanilor(nula (primary
soy-Cesod ccnliaci brand InftmiloitTtula); bid-
Uertr must ipecJIy in* branU niiT<« ol fftf soy
bi.tcd inlBnl tonmia lur nlilcti liw ttbsi* bi

b«lng ipecdwd.

Cor;«nt-ai«d Hqtid,
pOMdenxl, rvxl ready-
lo-leed.

Moota r«qu!r*.T4nn under} 2ce.10(a)(1)(i() and

)  :

(5) flow are contracts awarded? A

State agency must award the con-
tractfs) to the rcsponRive and respon

sible bldderfs) offering the lowest total
monthly net price for infant formula or

the hlghe.Rt monthly rebate (Bubject to
paragraph {c)(4)Ui) of this section) for a
standardised number of units of infant

formula. The State agency must cal
culate the lowest not price using the
lowest national wholesale cost per unit

for a full truckload of the infant,for
mula on Che date of Che bid opening.
(i) C-alculalinp the standardised number

of units of infanl formula. The State
agency must specify a standardized

number of units (e.g., cans) of Infant
formula by physical form (e.g., con
centrated liquid, powdered, and rcady-
to-foed) to be bid upon. The stanclard-
izert number of units must contain the

equivalent of the total number of

ounces by physical form needed to give
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the maximum allowance to the average
monthiy number of Infants usinfr each
form. The number of Infants does not
include Infant participants who are ex
clusively breastfed and those who are
issued exempt infant formula. The av
erage monthly number of infant using
each physical form must be based on at

least 6 months of the most recent par
ticipation and Issuance data. In order
to calculate the standardir.ed number

of uniWi of Infant formula by form to be
bid upon, the average monthly number
of Infants using each physical form is
multiplied by the maximum monthly
allowable number, of ounces for each

form (a.s allowed under
$2<16.10(e)(9)(Tablel)), and divided by
the corresponding unit size (I.e.. num
ber of ounces per unit bolng bid). Ln
order to compare bids, total cost Is cal
culated by multiplying this standard-
l7.ecl number of uults by the net price
for each physical form. Alteniatlvc cal
culations that arrive at a mathemati

cally equivalent result are acceptable.

(tl) Dnlermining llio lowest total month-
/y nol price or highest rebate. To deter

mine the lowest total monthly net
price 8 State agency must multiply.the
net price per unit by'the ostabllslied
standardized amount of Infant formula

to he bid upon as calculated In para
graph (c)('l)(i) of this secLlon. If the hid
evaluation Is ba^d on highest rebate
offered, the State agency must mul
tiply the rebate offered by the estab
lished amount'of infant formula to be

bid upon as calculated in paragraph
. (cX-lKI) of this section.

(Ill) lliphcsl rebate limitation. Before

issuing the bid solicitation, a State
agency that elects to evaluate bids by
highest rebate must demonstrate to
FNS' satisfaction tliat the welght.ed av
erage retail prices for different brands
of Infant formula In the State vary by
5 percent or less. 'J'he weighted average
retail price must take Into account the
prices charged for etwh type and phys
ical form of Infant formula by author
ized vendors or. If a State agency
elects, it may include stores that do
not participate In the WIC program In
the Slate. The State agency must also
base calculations on the proportion of
each type Oiid physical form of Infant
formula the State agency issues based

§246.16a

on the data provided to bidders pursu-
nnt t.o paragraph {c)(6) of this section.
(6) V/hui ilula must be provided to bid-

df.r.'i? The SUate agency must provide as
part of the bid solicitation the partici
pation and Infant formula usage data
and the standardized number of ounces

by physical form of Infant formula to
be used In evaluating bids as described
In paragraph (cK^) of this section. The
Stale agency must notify bidders that
the participation and infant formula
usage data does not necessarily reflect
the, actual issuance and redemption
'that will occur under the contract.

(7.1 How IS the rebate to he calculated on
nil other contract brand infant formulas?
All bids must .specify the rebates of
fered by each bidder for the primary
contract infant formula(ft), After the
contract is awarded, the .State agency
must calculate the percentage discount
for all other contract brand infant for
mulas (i.e.. all other infant formulas

produced by the bidder other than ex
empt infant formulas) approved for
issuance, by the State agency. The
State agency must use the following
method In calculating the rebates;
(I) Calculation, of percentuue discounts.

Rebates for contract brand Infant for

mulas. other than the primary con
tract Infant forni»la(s) for which bid?

ware received, must be calculated by
first determining the percentage dis
count for each physical form (e.g., con
centrated liquid, powdered, and ready-
to-fecd) of the primary contract infant
fonn'jln(s). The percentage discount
must be calculated by dividing the re
bate for the primary contract infant
forn^ula by the manufacturer's lowest
national wholesale price i>er unit, as of
the date of the bid opening, for a full
truckload of the primary contract in
fant formula. The percentage discounts
must he used to deierminc tlie rebate

for all other contract brand Infant for

mulas approved for Issuance by the
Btate agency.
(II) Calculation of rcbale amount. The

rebate for each typo and form of all
other contract, brand infant formulas

must be calculated by multiplying the
percentage discount by the manufac
turer's lowest national wholesale price
per unit, as of the date of the bid open
ing, for a full truckload of the other
contract brand Infant formula. The
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percenia^e (ll$>coun\> UBed Tor ea.ch 'of
the other contract brand Infant, for
mulas depends on the physical form of
the infant formula. For example, if the

pcrucniage discount provided for the
primary contract brand powdered In
fant formula ls 80 percent of Its wliolc-
sale price, the same pcrcentagre dis
count must bo applied to all other con
tract brand powdered Infant formulas.
The rebate for any types or forms of
contract brand infant formulas that
are introduced during the contract po-,

rlod must be calculated using the
wholesale prices of these new contract
brand infant formulas at the time the

infant formulas are approved for

issuance by the State agency.
(ill) Calciilalion of rebates diiTnip curi-

(Toct term. The rebates re-suitlng from
the application of the percentage die-
count must remain the same through
out the contract period except for the
cent-for-cent rebate atljusi.incnts re-
auired In paragraph rc)(G)(iv) of thl.s
Rcotlon.
(iv) Ccji/-/or-ccnf rebate adjuslmenls.

Hid sollciCation.s must rociuire the man
ufacturer to adjust rebates for price
changes eubsequcnl to the bid opening.
Price adJustmenlR must reflect any In
crease and decrease, on a cent-for-cent

basis, In the manufacturer's lowest na

tional wholesale prices for a full truck-
load of infant formula.

(8) IWml is llie first choice of issuance
for infant formula? The State agency
must use the primary contract Infant.
formulafs) as the first choice of

Issuance (by physical fonn), with ull
other infant formulaa issued as an al
ternative (see |2-J6.10(o)(lKill)).
(9) Under what circumstances may the

fttate apcncy issue other contract brand
formulas? L'xcept as required in para
graph (c)(7) of this section, the State
agency may choose to approve for
Issuance some. none, or ail of Uic win
ning bidder's other Infant formulafs).
Ill addition, the State agency may re
quire medical documentation before

Issuing any contract brand infant for
mula. except as provided in paragraph
(c)(7) of this section (see §24C.10(c)(l)(i))
and must require medical documenta
tion before issuing any WIC formula
covered by §246.10(c)(i)(lil).
(d) What IS an alternative cost contain

ment system? Under an alternative cost

7CFR Ch. II (1-1-20 Edition)

containment system, a Suite agency
elects to implement an infant formula
cost containment system of its choice,
'i'he State agency may only implement
an altern.ative system If such a system
provides a savings equal to or greater
than a singie-suppiicr ftompetltivc sys
tem. A State agency must conduct a
cost compariso.n demonstrating such
savings as described in paragraphs
(dXl) and (d)(2) of this section.
(1) How mv.si the Stale agency structure

the bid solicitalion? The State agency
must solicit bids simultaneously u.sing
tlie single-supplier competitive Byslcm
described in paragraph (c) of'this acc-
tion and the alternative cost contain
ment 8ysLom(8) the State agency has
aelectofl. The State agency may pre
scribe standards of its choice for the al

ternative cost containment aystemCs),
provided that conditions estabiished

for eacli aystom addressed in the bid bo-
liclcation include identical bid speci
fications for the contract period length
and the types and forms of Infant for-
muia(s) to be included in the systems.
Jn addition, the alternative cost con

tainment system mu.au cover the types
and forms of infant formulas routinely
iRsuert to the majority of gencraliy
healthy, fuil-tcrm infants. The State
agency must use the procedure out
lined in paragraph (d)(2) of this section
in conducting a cost comparison to de

termine which system offers the great
est savings over the entire contract pe
riod specified in the bid Kolicitntion.

(2) Mow docs UiC Slate agency conduct
the cost comparison?. (\) Establishing in
fant formula cost containment savings.
(A) Snviijps under the single-supplieT
competitive system. The Slate agency
must project food cost ravings In the

single-supplier compotillve system
based on the lowes'o monthly net price
or highest monthly rebate, as described
in paragraph (c)(4) of this section.
(H) Savings under an alternative cost

contuininenl system. The Stale agency
must project food,cost savings under
alternative cost containment systems
based on the iowe.st monthly net coal
or highest montlily rebate, as described
in paragraph (c)(4) of this section. Poo<l

cost savings must be based on the
atanclardl'/.od amount of infant formula
expected to be issued as calculated for
a single-suppllor competitive system.
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proruletl by the porcontajrc of antici
pated total Infant forinula purchases
attributable to each manufacturer. The

Slulo agency must use the segregate
market share of the manufacturers
submitting bids in calculating Its cost
savings estimate.
(C) Ceneral. In establishing the poten

tial food cost savings under each sys
tem. the State agency must Lake into
consideration in its estimate of Ravings
any inflation factors which would af
fect the amount of saviitgs over the life
of the contract. Further, the State
agency must not subtract any ioas of
payments which would occur under the
terms of a current contract as a result

of any Stale agency action to he effec
tive after expiration of the contract.
(11) A'udritio?i aervicpJi and adinmistra-

lion cost adjuslmenl. The State agency
must deduct from the food cost savings
projected for each sy.stem under this
paragraph (d) the nutrition services
and adinlnistratloh costs associated

with developing and implementing—
but not operating—each cost contain
ment system. This includes any antici
pated costs for modifying its auto
mated data processing system or com
ponents of its food delivei-j- systemfs).
and of training participants, local
agencies, vendors, and licensed health
care professionals on the purpose and
procedures of the new system. For con
tracts'of two years or less, sucli costs
must be proportionately di.strlbutcd
over at least a two year period. The
State agency must not deduct any
costs associated with procurement. The
State agency must Itemlae and Justify
all nutrition services and administra

tion coat adjustments as necessary and
reasonable for the development and Im
plementation of each sysrem.
(ili) Afnol cost comparison. The State

agency must calculato the food costs

savings and deduct the appropriate nu
trition services and administration
costs for each system for which bids
were received. The State agency must
IniplemeTit the single-supplier competi
tive system, unless iw comparative
cost analysis shov.'s that, over the

length of the contract stipulated in the
bid solicitation, an alternative cost
containment system offers savings at
least erjual to. or greater than, those
under the competitive single-supplier

§246.160

syBtem. if the comparative cost anal
ysis permits selection of the alter

native cost containment system and
the State agency wishes to implement
Lliat system, it must first submit a
Stale Plan amendment with the cal

culations and supporting documenta
tion for this cost analysis to FKS for
approval. Only after the calculations
are approved by FKS may Che State
agency award the contract or contracts

under the alternative cost containment
system.
(c) How (iocs a State agency rcpue.s( a

waincr of the rcquiTement for n sinpJe-
sitppUcT competitive system? A. State
agency which, after completing Ujc
cost comparison in paragraphs (dK2)(i)
through (d)(a){1ii) of this section, is re

quired to Implement the single-sup
plier ooinpcLltive cost uontaininont

system for infant formula procure
ment. may request a waiver from FNS
to permit it to implement an alter
native system. State agencies must
supporc ail waiver requests with docu
mentation in the form of a State Plan

amendment as required under

5245.4(a)(14)(x) and may submit such re
quests only In either of the following
circumstances:

(1) The difference between the single-
supplier competitive system and the
alternative cost containment system is
less than 3 percent of tite savings an
ticipated under the latter system and
not more than SIM.OOO per annum.
(2) The single-supplier competitive

system would l>c Inconsistent with the
Efficient or effective operation of the
program. Examples of Justifications
FNS wiiJ not accept for a waiver, in
clude. but arc not limited to: pi-oserva-
tlon of participant preference for oth
erwise nutritionally equivalent infant
1'ormula.s; maintenance'of health care

professionals' prerogatives to proscribe
otherwise nutrllioiialiy equivalent In
fant formulas for non-medical reasons:
potential loas of free or otherwise dis
counted materials to WIC clinics and
other health care facilities: potential
inability of a manufacturer selected in
accordance with applicable State.pro
curement procedures to supply con
tractually-specified amounts of infant
formula: and the possibility of Inter
rupted infant formula supplies to retail
outlets as a consequence of entering
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Into a contract with a single nianufnc-
turer,

(0 Ifow does a state agency rcQuttxt a
poslponatictil of the rcguiremenl for a
continuously operated cost containment
system for infant formula? A State agen
cy may request a postponement of the
requirement to continuously operate a
cost containment system for Infant for
mula that has been Implemented In ac
cordance with tills section. However, a

State agency may only request a post
ponement when It has taken timely
and responsible action to Implement a
cost containment system, before Its
current system expire.i but has been
unable to do so due to procurement

delays, disputes with FNS concerning

cost containment issues during the
State Plan approval process or other
circumstances beyond Its control. The

written postponement request must iw

submitted to VKS before the expiration
of the current Rystem. The postpone
ment period may be no longer than 130
days. If a postponement is granted, the
State agency may extend, renew or
otherwise continue an existing system
during the period of the postponement.
(g) May a Stale agency implement cost

containment systems for other supple-
menial foods? Yes, when a State agency
finds that it is practicable and fea-sible
to implement a cost containment sys
tem for any tvic food other than infant
formula. The State agency must:
(1) Provide notification to FNS hy

means of the State agency's State
Plan.

(2) Comply with paragraphs (cX2) and
(k) of this section.

(3; Provide a minimum of 30 days be
tween the publication of the solicita
tion and the date on which the bids are

duo, unless exempted by the Secretary.
The State must publicly open and read
all bid.s aloud on the day the bids arc
due.
(4) Issue beparaie .solicitations for au

thorized foods if any alliance served a
monthly average of more than 100,000
infants during tho preceding 12-month
period.

(h) IVAnt are the. impicHieuiafion time
frames for fndi'on Stale agencies that lose
their ciemjitlon from the infant formula
cost containment reguiremenl? If an In
dian State agency operating a retail
food delivery system expands its pro-

7CFRCh. II (1-1-20 Edition)

gram participation above 1000 and
thereby loses Its exemption from the
requirements of paragraph (a) of this

section regarding Che method of cost
containment for infant formula, then

the Lidian State agency must begin
compliance with paragraph (a) of this
section in accordance with time frames

established by FNS.
(I) M'/iof are. the penalties for failure to

complii with the cost containment requirc-

menls? Any Slate agency that FNS de-
tcrmlne.s to be out of compliance with
the cost containment requirements of
this part mu.st not draw down on or ob
ligate any Program grant funds, nor
will FNS nmke any further Program
fund.s available to such State agency,
until it is in compliance with these re

quirements.

(j) ll'Anl proui.Tious are. prohibited to be
included in cost containment contracts? A

State agency niay no;, issue bid solici
tations or enter into contracts which:

(I) Prescribe conditions that would
void, reduce the savings under or oth

erwise limit the original contract If
the State agency solicited or secured

bids for, or entered Into, a subsequent
cost containment contract to take ef

fect after the expiration of the original
contract;

(2; Does not include tho registration
and certification requirements In

§246.KKg);
(31 Uoquire infant formula manufac

turers to submit hld.s on more than one

of the systems specified in the invlla-
tlon for bids; or

f4) Require Infant, formula manufac
turers to provide gratis infant formula
or other items.

(k) What arc the requhement'i for in
fant formula and aMfltorict'd food rebate
invoices? A State agency must have u

system in placo that ensures Infant for
mula and authorized food rebate in

voices, under competitive bidding, pro

vide a reasonable estimate or an actual

count of the number of units purchased
by participants In the program.

(U ivVtaf urt' the rcQuircments for the.
naliOKul cost containment bid .solicitation

and selection for infant formula? FNS
will solicit and select bids for infant

formula rebates on behalf of State

agencies with retail food delivery .sys
tems based on the following guidelines;
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(1) KNS wllJ solicit bids and select
the winning bldder(R) for infant for
mula cost containment contracts only
if two or more State agencies with re
tail food delivery systems request FKS
to conduct bid solicitation and selec

tion on their behalf. FNS will conduct

the bid Eolicllatlon and selection proc-.
ess only and will not award or enter
Into any infant fonnula cost contain
ment contract on behalf of the Indi

vidual Stale agencies. Each Stale
agency will individually award and
enter Into infant formula cost contain

ment contracifs) with the winning hld-
der(s). State agencte.-> must obtain the
rebates directly from the infant for
mula manufacturerfs). FNS will con

duct the bid solicit-ation in accordance

with this paragrapii (1) and the com
petitive bidding procurement proce
dures of the State agency with the
highest ijifant participation In the bid
group on whose behalf bids are being
solicited. Any bid protests and contrac
tual disputes are the responsildilty of
the Individual State agencies to re
solve.

(2) FKS will make a wri-ten offer to
all Starve, agencies to conduct bid solici
tation and selection on their behalf at

least once every 12 months. FNS wli!
send State agencies a copy of the draft
Request for Rebates when making the
offer to Stats agencies. Only State
agencies that provide the information
required by this paragraph (1)(2> in
writing, signed by a responsible State
agency official, by certified mail, re-
turn receipt requested or by hand de
livery with evidence of receipt within
15 days of receipt of the offer will bo in
cluded in the national bid solicitation
and selection process. Each interested
State agency must provide:

ft) A sutement that the State agen
cy requests FNS to conduct bid soUci-

lation and selection on its beliatf;
(II) A statement of the State agency's

minimum procurement procedures ap
plicable to competitive bidding (as de
fined in $246.2) for infant formula cost
containment contracts and supporting
documentation;

(iii) A Btatament of any i imitation on
the duration of Infant formula co.st

containmeut contracts and supporting
documentation:

§246.16a

(Ivj A statement of any contractual
provisions required to be Included In
infant formula cost containment con
tracts by the State agency:
(v) The most recent available average

monthly number of Infant partlcipanrj?
Jess those Infant participants who arc
exclusively breastfed and those who are
Issued exempt infant fonnula. The av
erage mojithly participation level must
be based on at least 6 months of par
ticipation data.
(vl) Infant formula usage rates by

type (e.g., milk-based or soy-based),"'
form ("e.g., concentrated, powdered,
ready-to-fced), container size, and sup
porting documentation:
(vll) A statement of the termination

date of the Sl-nte agency's current In
fant formula cost containment con

tract: and
(viii) Any other related information

uliat FNS may request.
(3) If KNS dctermlne.s that the num

ber of State Agencies making the re
quest provided for in paragraph (i)(2) of
this section doos hot comply with the
requirements of paragraph (c){?.) of this
section. KNS shall, in consultation
with such State agencies, divide such
State agencies into more than one
group and solicit bids for each group.
These groups of State agencies are re
ferred to as "bid groups." in deter
mining the size and composition of the
bid groups. KNS will, to the extent
practicable, take into account the need
to maximize the number of potential
bidders so as to increase competition
among Infant formula manufacturers
and the similarities in the Slate agen
cies' procuroment and contract re
quirements (as provided by the State
agencies in accordance with paragraphs
(1)(2XII). 0X2)(iii). and (iX2Xiv) of this
section). FNS reserves the right to ex
clude a State agency from the national
bid solicitation and selection process if
FNS determines that the State agen
cy's procurement requirements or con
tractual requirements are so dissimilar
from those of the other State agencies
In any bid group that the State agen
cy's inclusion In the bid group could
adversely affect the bids.
(4) For each bid group formed pursu-

ant to paragraphs (1X2) and (1)(3) of this
section. FNS will use for solicUlng bids
the competitive bidding procurement
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procedures of the Stace apency ijj the
ffroup with Che highest Infant partici
pation. To the extent not inconaistflnt
with the requirements of this para
graph (I). FKS will use that set of pro
cedures in soilcicing the bids for that
bid group of State agencies. PNS will
notify; ear.h State agency in the hid
group of the choice and provide them
each a copy of the procurement proce

dures of the chosen State agency. Kach
State agency must; provide FNS a writ
ten statement, signed by a r<tsi>on9ibie

• Sute agency official, by certified mall,
return receipt requested or by hand de

livery with evidence of receipt stating
whether that State agency is legally

authorized bo award an infant formula

cost containment contract pursuant to
that sot of procedures within 10 days of
the receipt of the noLificatlon. If the

State agency determines it is not le
gally authorized to award an infant
formula cost containment contract

pursuant to those procedures, that

State agency may not continue In that
round of the national bid solicitation

and selection. -

(5) At a minimum. In sutlciting bids

FKS will addre.ss the following;
(i) Unless FKS determines that doing

BO would not be in the best interest of
the Program, bids will be solicited for

either:

(A) A single contract for each State
agency under which the winning bidder
will bo required to supply and provide
rebates on all Infant formulas produced
by that manufacturer (except exempt
Infant formulas) that are issued by the
State agency. If that manufacturer
does not produce a aoy-basod Infant
formula, the winning bidder will be re-'
quired to aubcontract with another
manufacturer for a soy-based infant
formula and the winning bidder will be
required to pay a rebate on the soy-
bascd infant formula; or'
(B) Two separate contracts for each

State agency. Under the first contract,
the winning bidder will supply and pro
vide a rebate on ail the milk-based In
fant formulas the winning bidder pro
duces (except exempt Infant formulas)
that are Issued by the Slate agency
and under the second contract the win
ning bidder will supply and provide a
rebate on all the soy-based Infant for
mulas the winning bidder produces (ex-

7 CFR Ch. II (1-1-20 Edition)

ccpt exempt infant formulas) that are
issued by the State agency.
(II) The infant formula cost contain

ment contract(s) to be entered into by
the State agencies and infant formula
manufacturers must provide for a con
stant net price for infant formula for
the full term of the infant formula co.st

containment contract(s).
(III) The rtumtlon of the infant for

mula cost containment contracts for

each bid group will be determined by
FNS in consultation with the State

agencies. The term wiu be for a period
of not less than 2 years, unless the law
applicable to a State agency regarding
the duration of Infant formula cost

fiontalnment contracts la moro restric

tive than tills paragraph (J)(5)(11i). In
such cases, the term of the contract for

only that .State agency will be for one
year, with the option provided to the'
State agency to extend the contract for
a specified number of additional years
(to bo detftrnilnort by FNS In consulta
tion with the State agency). The date
on which the individual State agencies'
current infant formula cost contain

ment contracts terminate may vary, so
the infant formula cost containment
contracts awarded by the State agen
cies within a bid group may begin on

different dates.

(Iv) FNS will not prescribe conditions
that are prohibited under paragraph (j)
of this section.

(v) FK'S will solicit bids for rebates
only from Infant formula manufactur
ers. FKS may limit advertising to con
tacting In writing each Infant formula
manufacturer which has registered
with the Secretary of Health and
Human Rervice.s undci' the Federal

Food. Drug, and Cosmetic Act (21

U.S.C. 321 cl SCO.).
(6) FNS will select Che winning bid

ders). The winning bldder(s) will be
the responsive and responsible bid-
der(s) meeting the specifications and
all bid terms and conditions which of

fers the lowest net price weighted to
Kako into account Infant formula usage
rates and Infant participation. In all
Instances the winning bldder(R) will be
those which singly or in combination
yield the greatest aggregate savings
based on the net price weighted to take
Into account the Infant formula usage
rates. To break a tie between 2 equally
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low bids. PNS will belBci t,hc blddp.r Co

be awarded the Infant formula cost
containment contract by a drawlnif by
lot limited to the bidders which sub

mitted chose bids.

(7) Once PiN'S has conducted bid eelec-

tion. a State agency may decline to
award the infant formula cost contain

ment contract(6) only If the State

agency determines that awarding the
contract(8) would not be in the best in-
tore&ts of its Program, taking into ao-
count whether the national bid solici
tation and selection would achieve a

lower aggregate savings.
(B) Ab Roon as practicable after se

lecting the winning bid(s). PNS will no
tify the affected Slate agencies In wi lt-
ing of the bid results, including the
name(a> of the. winning bldderfs). If a
State agency chooRCs to request ap
proval to decline to award the infant
formula cost containment contractfs)
in accordance with paragraph fl)(7) of
this Roction, it must notify PNS in
writing. Rlgncd by a responsible State
agency official, together with sup
porting documentation, by certified
mail, return receipt requested or by
hand delivery with evidence of receipt
within 10 days of the State agency"? re
ceipt of this notification of bid rcRuits.

(9) If PNS approves any State agen
cy's request to decline to award the in

fant formula coRl containment con-
tractfR) in accordance with paragraphs
(IH7) and (iK8l of this section, PNS will
notify the bidders of the decision. If
two or more Stale agencies remain in
the group, PNS will require the bidders
to indicate in writing whether they
wish to withdraw or modify their bids
within 5 days of receipt of this notlfica-
tion.\ PNS will again permit State
agencies to decline to award the Infant

formula cost containment contractfs)
in accordance with paragraphs (1)(7)
and (l)(8i of thJR section. If PNS ap
proves tliese additional State agency
requcata to decline contract awards.

I-'N'S may conduct a rcsoiicitation of
bids in accordance with this paragraph
(i).
(m) What are the penalties for dui-

clfising the amount 6/ the bid or discount
prar.liccs prior to the lime bids ore

opened? Any person, company, corpora
tion, or other legal entity that submits
a bid In response to a bid solicitation

§246.17

and disclo.ses the amount of the bid, or
tho rebate or discount practice.^ of such
entities. In advance of the time tlie

bids are opened by tlic Secretary or tho
Sute agency, shall be Ineiiglblo to sub
mit bids to supply Infant formula to
the program for the bidding in progresa
for up to 2 years from the date the bids
arc opened. In addition, any person,
company, corporation, or other legal
entity fthail bo subject,to ft civil money
penalty as specified in §3.91(b)(3)(lv) of
this title. ftB determined by the Sec
retary to provide restitution to the

program for harm done to the program.

{C.S KR 51224. Aug. 23 , 2000, »» aiv.ftnrtrrt nt 73
Kit 1J313, Mttr. 3. 2008; 73 FR 31811. Apr. 23.
2000; 76 FR 59flfi9, Sept. 28, 2011J

(24R.L7 CioRoout proccdurca.

(0) General. State ngcncioR shall sub
mit preliminary and final olo.scout re
ports for each fiscal year. All obliga
tions shall be liquidalod before closure
of a fiscal year grant. Obllgaciona Bhall
be reported for the fiscal yeai' in which
they occur.

(b) /■'i.Kcal year r.loseout reporLs. State
agencies—

(1) Shall subn^it to FNS. within 30
days after the end of the fiscal year, "
prellniinnry financial reports* which
show cumulative actual expenditures
and obligatloiiK for the fiscal year, or
part thereof, for which Program funds
were made available;

(2) Shall submit to PNS. within 120
days after the end of the fiscal year,
final fiscal year cloaeout reports;

(3) May submit revi.sed clo.scout re
ports. FNS will reimburse State agen-
cles for additional costs claimed in a
revised closeoul report up to the
State's original grant level. If cosUs arc
properly Justified and If funds arc
available for the fiscal year partainlng
to the request. l-'NS will not bo respon
sible for reimbursing State agencies for
unreported expenditures later than one
year after the end of the fiscal year In
which they were Incurred,

(c) Grant closeoul procedures. When
grants to State agencies are termi
nated. the following procedures shall
be performed in accordance with 2 CPU
part 200. subpart D and USDA imple
menting regulations 2 CPR part 400 and
part 415.
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<1) PNS may disqualify a State agen
cy's participation under the Program,
in whole or in part, or take such rem
edies as may be legal and appropriate,
whenever FNS determines that the

State agency failed to comply with the
conditions prescribed In this part, in
its Federal-State Agreement, or in
FNS guidelines and instructions. FNS
will promptly notify the StAte agency
in writing of the disqualification to
gether with the effective date. A State

agency shall disqualify a local agency
by written notice whenever It is deter
mined by FNS or the State agency that
the local agency has'failed to comply
with the requirements of the Program.
(2) P'NS or the State agency may dis

qualify the State agency or restrict its
participation in the Program when
both parties agree that continuation
under the Program would not produce
beneficial results commensurate with
the further expenditure of funds. The
State agency or the local agency may
disqualify the local agency or restrict
Its participation in tlie Program under
the aainc conditions. The two partl<w
shall agree upon the conditions of dis

qualification, including the effective
date thereof, and. in the case of partial
disquulification, the portion to he dis
qualified.
(3) Upon termination of a grant, the

affected agency shall not incur new ob
ligations for the dlsnualiflcd portion
after the effective date, and shall can
cel as many outstanding obligations a.s
possible. FNS will allow full credit to
the State agency for the Federal share
of the noncancellable obligations prop
erly Incurred by the State agency prior
to disqualification, and the State agen
cy Bhaii do the same for the local agen
cy.

(4) A grant closeout shall not affect
the retention,-period for, or Federal
rights of access to, grant records as
specified In {246.25, The closcout of a
grant does not affect the Stale or local
agency's 'responsibilities regarding
property or with respect to any Pro
gram income for wlUch the Slate or
local agency is still accountable.
(6) A final audit Is not a required part

of the grant closcout and should not be
needed unless there are problenis with
the grant that require attention. If
FNS considers a final audit to be noc-

7CFR Ch. 11 (1-1t20 Edition)

essary, lb shall so inform OfG. 010 will
be responsible for enaui-ing that nec
essary final audits are performed and
for any necessary coordination with
other Federal cngnixanl audit agencies
or the State or local auditors. Audits
performed in accordance with §246.20
may serve as final audlus providing
such audits meet the needs of'rccjuost-
Ing agencies. If the grant is closed out
without-the audit. FNS reserves the
right to disallow and recover an appro-
prlaio amount after fully considering
any recommended disallowances re

sulting from an audit which may be.
conducted later.

(.lO Fit C12I,.Fcb. 13, 1985. BS omcndod at. Yl
FR 5C73I, .Sept. 2Y, 2000; 81 FR CC-m, Sept. 20,
2016; S3 FR 14173, Apr. 3, 2018)

§246.18 Administralive review nf
agency actions.

(a) Adverse actions subjecL to adminis
trative reviews—(1) Vendor appeals—(i)
Adverse Mtions subject to full administra
tive reviews. Fxcept as provided else
where In paragraph (a)(1) of tills sec
tion, Che State agency must provide
full administrative reviews to vendors

that appeal the following adverse ac
tions:

(A) Denial of authorisation based on
the application of the vendor selection
criteria for minimum variety and
quantity of. authorl/.cd suppleinental
foods (§246.12(g)(3)(l)), or on a deter
mination that the vendor is attempting
to circumvent a sanction (524G.12(g)(6));
(B) Termination of an agreement for

cause:

(C) Disquulification; and '

(D) Imposition of a fine or a civil
money penalty in lieu of disqualifica
tion.

(11) /Icfi'tTic actions subject to abbre
viated administrative reviews. The State
agency must provide abbreviated ad
ministrative reviews to vendors that
appeal the following adverse actions,
unless the State agency decides to pro
vide full administrative reviews for
any of these types of adverse Rction.s:

(A) Dental of aubhoriMitlon based on
Che vendor selection criteria for busi
ness integrity or for a current SNAP
disqualification or civil money penalty
for hardship (524C.l2(g)(3)(ll) and
(gX3)(iii»;
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(B) Dcnltvl of authorization based on
the application of the vendor selection
criteria for competitivp. price
<§24Q.12(g)(4));
(C) The application of the State

agency's vendor peer group criteria and
the criteria used to Identify vendors
that are abovc-50-percent vendors or
comparable to obove-50-porcenL ven
dors:
(D> Denial of authorlruitlon based on

a State agency-established vendor se

lection criterion if the b^is of the de
nial Is a \V1C vendor sanction or a

SNAP withdrawal of authorization or

dlsriualification;
(El Denial of authorization hased on

the State agency's vendor limiting cri
teria (§2Jr..l2(g)(2i);

(F) Dciilal of authorization because a
vendor submitted its application out
side the. timeframes during which ap
plications are being accepted and proc
essed as established by tlic Stale agen
cy under §2-15.12(g)(8):

(G) Termination of an agreement be
cause of'a change in ownership or loca
tion or cessation of operations
(5246.12(h)(a)(xvil));
(H) Dlsouallflcatlon based on a traf

ficking conviction (§216.12(ixlKlB:
(ll Dlsriualification bused on Die im

position of a SNAP civil money penalty
for hardship (§2'16.12(i)(2)(ilB; and
(J) Disciuallfication or a civil money

penalty imposed in lieu of diSQualificn-
tlon based on a mandatory sanction

imposed by another WiC State agency
(§246.12(lX2)fliil).
(Kj A civil money penalty imposed in

lieu of distiualiflcatlon based on a
SNAP disqualification under
S»4().12(l)(l)(vll) and,
(L) Denial of an applicauion based on

a determination of whether an appli
cant vendor is currently authorized by
SNAP.
(Hi) ylcfion-t nof sub}ecl io adminixtra-

Live reviews. The State agency may not
provide administrative reviews pursu
ant to this section to vendors that ap
peal the following actions:
(A) The validity or appropriateness of

the State agency's vendor limiting cri
teria (S246.13(g)(2)) or vendor selection
criteria for mlninium variety and
tjua.ntity of supplcmonla) foods, busi
ness Integrity, and current Supple
mental Nutrition Assistance Program

§246.16

dlscjualiflcntion or civil money penalty
for hardship (1246.12(g)(3)):
(B) The validity or appropriateness of

the State agency's selection criteria,
for competitive price (§2'16.12(g)(4)), in
cluding. but not limited to, vendor peer
group criteria and the criteria used to
identify vendors that are abovc-50-per-
cent vendoiii or comparable to above-
60-percent vondora;
(C) The validity or appropriateness of

the Slate agency's participant access
criteria and the Stale agency's partici
pant access determinatplons;

(D) The State agency's determination
to include or exclude an Infant formula

manufacturer, whole.saler, dialribuLor,
or retailer from the list required pursu
ant to §246.12(g)(ll):
(E) The validity or appropriateness of

the State agency's prohibition of in
centive items and the State agency's
denial of an above-50-percent vendor's
request to provide an incentive item to
customers pursuant to 5246.12(h)(8):
(F) The State agftncy'6'de.termlnation

whether to notify a vendor in writing
wlien an Investigation reveals an ini
tial violation for which a pattern of
vlolation.s must be est.abll.shad in order

to impose a sanction, inirouant to

}24G.12(I){3);

(G)The State agency's determination
whether a vendor had aji effective pol
icy and program in effect to prevent
trafficking'and that the ownership of
the vendor was not aware of, did not
approve of. and was not Involved In Die
conduct of the violation i
(5246.12(l)(l)(i)(B)); '
(11) Denial of authorization If tho

.State agency's vendor authorization is
subject to the procurement procedures
applicable to the State agency;
(1) The c.xplration of a vendor's agree

ment;

(J) Disputes regarding food instru
ment or cash-value voucher payments
and vendor claims (other than the op
portunity to Justify or correct a vendor
overcharge or other error, as permitted
by 5246.12(k)(3): and
(K) Disqualification of a vendor as a

result of disqualification from SNAP
(§246.12(lXl)(vii))-
(2) Effective dale of adverse actions

against vendors. Tho Slate agency mu.=5t
make denials of authorization and dis

qualifications imi>osed under
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$246.12(lKlKi) effective on the date of
receipt of Uie notice of adverse action.
'I'he Stale agency must make all other
adverse actions effective no earlier
than 15 days after the date of the no
tice of the adverse action and no later

than 90 days after the date of the no
tice of adverse action or, in the cose of
on adverse action that Is subject to ad
ministrative review, no later than the
date the vendor receives the review de
cision.

(3j Ldcaf apencv appeals—(.{) Adversii
uclions subject to full odminisfrafjuc re-
ulcws. Except as provided in paragraph
(a}(3Xii) of this section, the State agen
cy must provide full administrative I'e-

vlev/s to local agencies chat appeal the
following adverse actions;

(A) Denial of a local agency's appli
cation;
(13) Disqualification of a local agen

cy; and

(C) Any other adverse action that af-
fcc'uS a local agency's partieipatinn.
(11) Actions not subjce.l to ndminislra-

live reviews. The State agency may not
provide adininlslrulivc reviews pur.su-
anc to this section to local agencies
that appeal the following actions:
(A) Expiration of the local agency's

agreement; and

(B) Denial of a local agcncy'R applica
tion If the State agency's local agency
selection Is subject to the procuromcnt
procedures applicable to tl'.e Stale
agency;

(Hi) E/feclive dale of adverse nclioiis
against local agencies. The Slate agency
must make denials of local agency ap
plications effective immediately. The
State agency must make all other ad
verse actions effective no earlier than

60 days after the date of the notice of
the adverse action and no later than 90
days after the date of the notice, of ad
verse action or, In the case of an ad
verse action that is subject to adminis
trative review, no Jatcr than the date
the local agency receives the review
decision.

(4) fhrmer or farmers' markcl appeals—
(I) Aducrse octionj. The State agency
ahall provide a hearing procedure
whereby farmers or farmers' markets

adversely affected hy certain actions of
the State agency may appeal those ac
tions. A farmer or farmei's' market

may appeal an action of the State

7CFR Ch, II (1-1-20 Edillon)

agency denying Us application to par
ticipate, imposing a sanction, or dis
qualifying- it from participation in the
program. Expiration of an agreement is
not subject to appeal.
(ii) Effective dale of adverse aclions

againsl farmers or farmers' markets. The
State agency must make denials of au-
•thorlxatlon and disqualifications effec
tive on tlic date of receipt of the notice
of adverse action. The State agency
rnust make all other adverse actions ef
fective no earlier than 15 days after the
date of the notice of the adverse action

and no later than 90 days after the date
of Che notice of adverse action or, in
the case of an adverse action chat is

subject to administrative review, no
later than the date the farmer receives

the review decision. 'J'he State agency
must make all other adverse actions ef
fective no earlier than 15 days after the
date of the notice of advr.rso action and

no Ip.ter than 90 days after the date of
the notice of adverse action or, in the
case of an adverse action that is sub
ject to an administr.ative review, no
later than the date the farmer or farm

ers' market receives the. review deci
sion.

(b) Full administrQlivc review proce
dures. Tho State agency must develop
procedures for a full adrnlnlstratlvc re
view of the adverse actions listed in

paragraphs (R)(,l)(i). (a)(3; and (a)(4) of
this section. At a minimum, these pro
cedures must provide the vendor, farm
er or farmers' market or local agency
with the following;
(1) Written notification of the ad

verse action, the procedures to follow
to obtain a fuH administrative review

and the causcfs) for and tlic effective
date of the action. When a vendor Is

disqualified due in whole or in part to
violations in §246.l2(l)(l). such notifica
tion must Include the following state
ment: "This disqualification from WIC
may result In disqualification as a re
tailer In .SNAP. Such disqualiriuatlon
Is not subject to administrative or Ju
dicial review under SNAP."

(2) The opportunity to appeal the ad
verse action within a time period speci
fied by the State agency in Its notifica
tion of adverse action.'
(3) Adequate advance notice of the

time and, place of the administrative
review to provide all parties involved
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Bufflclent Uinc to prepare for the it*.-
view.

(4) The opportunity to present Its
CAse and nt least one opportunity to rc-
Bchedulfl the administrative review
dace upon specific rocjueRt. The State
ayency may set Btaudards on how many
review dates can be scheduled, provided
that ft minimum of two review dateR Is

allowed.

(S> The opportunity to cross-examine
adverse witnesses. tSTton iiecessary to
protect the .Identity of WIC Progrftm
investlr^ators. such examlnntlon may
be conducted behind a protective

screen or other device (also referred to
as ftn "in camera" examination).
(6) The opportunity to be represented

by counsel.
(7> The opportunity to examine prior

to the review the evidence upon which
the State agency's action it based.
(8) All impartial declslon-rnaker.

whoso determination is based .solely on
whether the State agency has corroctly
applied Federal and State statutes,
regulations, policies, and procedures
governing the Program, according to
the evidence prescncdd at the review.
The State agency may appoint a re
viewing official, such as a chief hearing
officer or judicial officer, to review ap-
jxiaJ decisions to ensure that they con
form to approved policies and proce
dures.

(9) Written notification of the review
decision, including the basis for tlic de
cision. within 90 days from the date of
receipt of the reQuest for an adminis
trative review from a vendor, fanner,

or farmer's market, and within 60 days
from the date of receipt of a local agen
cy's request for an administrative re
view, These cimeframes are only ad

ministrative requirements for the

State agency and do not provide a basis
for overturning the State agency's ad
verse action if a decision is not made

within the spocified tlmoframe.
(c) Abbreviated adminixirolive review

procedures. IJ.xcept when the State
agency decides to provide full adininls-
trativo reviews for the adverse actions
listed in paragraph (a)(l)(ll) of this sec
tion. the State agency must develop
procedures for an abbreviated adminis
trative review of the adverse actions

listed in paragraph (a)(l)(ii) of this sec
tion. Ac a minimum, these procedures

§246.16

must provide the vendor, farmer, or
fanners' market with the following:
(1) Written notification of the ad

verse action, the procedures to follow
to obtain an abbreviated administra

tive review, the causefs) for and the ef
fective date of Che action, and an op
portunity to provide a written re-
Rponse; and
(2) A decision-maker who la someone

other than the per.son who rcsndered the
initial decision on the action and

whose determination Is based solely on
whether the State agency has correctly
applied Federal and State Rtatutes.
regulations, policies, and procedures
governing the Program, according to
the Information provided to the ven
dor. farmer, or farmers' market con
cerning the causefs) for the adverse ac
tion and the response from the vendor,
farmer, or farmers' market.

(3) Written notification of tlie review
decision'. Including the bivsis for the de
cision. within 90 days of the date of re
ceipt of the request for an adminlRtra-
clve review, This timeframe is only an
administrative rerjulrcmont for the
State agency and does not provide a
basis for overturning the State agen
cy's adverse action If a decision is not
m.ade within the specified tlmcfraine.
(d) C'oii/iuuiiiy responslbiliLies. Appeal

ing an action doe.s not relieve a local
agency, farmer or farmers" market or
vendor that Is permitted to continue
program operations while its appeal Is
in process from the responsibility of
continued compliance with the terms
of any written agreement with the
St,al.e agency.
(e) Finalil.]/ and effective dale of deci

sions. The State agency procedures
must provide that I'cvlew decisions ren
dered under both the full and abbre

viated review procedures are the final
State agency action, if the adverse ac
tion under review has not already
taken effect, the State agency must
make the action effective on the date
of receipt of the review decision by the
vendor, farmer or' farmers' -market or
local agency.
(f) Judicial revicu;. If the review deci

sion upholds the adverse action against
the vendor, farmer or farmers' market
or local agency, the State agency must

Inform the vendor, farmer or farmers'
niarkct or local agency that It may be
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ublc to pursue judicial review of the de
cision.

[(m FR 833GG. T>ec.. 29. 2000. as amended ul. 70
FH 717«. Nov. 29. 2005; 73 FR 68998. Dec. 0,
2007: 73 FU 21811. Apr. XI. 2008; 74 FR «7, Jan,
6. 2009; 71 FR 51759. Oct. 8. 2009; 79 FR 12300.
Mar. 4,20111

Subpart F—Monitoring end Review.

'&246.10 MHnuj(«!ment evaluation and
iDoiiiloriiifi rcviuw.t.

(a) Mcimffcmeril evaluationx and is-
views. (Ij KKS and each State agency
Khali establish a inanagemeiit evalua
tion aystom In ordor to assess the oc-

complishmont of Prograin objectives a.s
provided under this part. FNS guide-
lines, instructions, .antl the Federal-

Sw.tc agreeincut with the Department.
FNS wlil provide assistance to St.ate.s
in discharging • thin rcsponslbihty, es
tablish standards and procedures to de
termine how well the objectives of this
part arc being accomplished, and im
plement s.anction procedures as war
ranted by State Program perfonnmice.
I  <2) The State agency must submit a
corrective action plan, including im
plementation timcframes, within CO
days of receipt of an FKS management
evaluation report containing a finding
that the State agency did not comply
with program reduiremenw. If FNS de
termines through a management eval
uation or other means that during-a
fiscal year the State agency has failed,
wltliout good cause, to demonstrate ef
ficient and effective administration of
its program, or has failed to comply
with its corrective action plan, or any
other reciulrements contained in this
part or the State Plan. FNS may with
hold an amount up to 100 percent of the
State agency's nulxlllon services and
administration funds for that year.
(3) Sanctions Imposed upon a State

agency by FNS in accordance with this
section (but not claims for repayment
assessed agaln.st a State agency) may
be appealed in accordance with the pro
cedures established in §246.22. Before
carrying out any sanction against a
State agency, the following procedures
will be followed: .^
(1) FNS will notify the Chief Stale

Ilealtli Officer or equivalent In writing
of the deficiencies found and of FNS'
intention to withhold nutrition serv-

7CFR Ch, II <1-1-20 EdlMon)

Ices and administration funds unless an

acceptable corrective action plan Is
submitted by the State agency to FNS
within 6(1 days after mailing of notifi
cation.

(li) The State agency sliall develop a
coriective action plan with a schedule
according to which the State agency
shall accomplish various actions to
correct the deficiencies and prevent
their future recurrence.

(ill) If the corrective action plan is
acceptable, FNS will notify the Chief
State Jlealth Officer or eniiivalcnt in
writing within 30 days of receipt of the
plan. The letter, approving the correc
tive action plan will describe the tech
nical assistance that Is available Co the

State agency to correct the defi
ciencies. The letter will also advise tiie
Chief State Health Officer or equiva

lent of the sanctions to be imposed If
the corrective action plan Is not Implc-
niented according to the schedule set

forth in the approved plan.
(iv) Upon notification from the State

agency that corrective action as been
taken. FNS will as.<insB such action,

and. If necessary, will perform a follow-
up review to determine If the noted de
ficiencies have been corrected. FNS

will then advise Lite State agency of
whetlicr the actions taken are in com

pliance with the corrective action plan,
and whether the deficiency is resolved
or further corrective action Us needed.

(v) If ?.n acceptable corrective action
plan Is not subniitled within GO days, or
if corrective action is not completed
according to the schedule established
in the corrective action plan. FNS may
withhold nutrition services and admin
istration funds tha-ough a reduction of

the Stale agency Letter of Credit or by
assessing a claim against the State
agency. FKS will notify tlie Chief State
Health Officer or equivalent of this ac
tion.

(vi) If compliance is achieved before

the end of the fiscal year In which the
nutrition seivices and admlnlslration

funds are withheld, the funds wltltheld
shall be restored to the State agency's

Letter of Credit. FNS Is not required to
restore funds withheld if compliance Is
not achieved until the subsequent fis
cal yeor. if the 00-day warning period
ends in the fourth quarter of a fiscal
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ycivr, FNS may elect not to withhold
funds until the next fiscal year.

(bl State afiency Tcspanxibilitles. (1) The
State agency shall establish an on
going management evaluation system
which Includes at least the monitoring

of local agency operations', the review
of local agency financial and participa
tion reports, the development of cor
rective action plans to resolve Program
deficiencies, the monitoring of the Im-

plemnntatlon of correctivo action
plans, and on-slto visits. The results of
such actions shall be documented.
(2) Monitoring of local agencies must

encompass evaluation of management,
certification, nutrition education,
breastfeeding promotion* and support,
participant Rervlces. civil rights com
pliance, accountability, financial man
agement systems, and food delivery
systems. If the State agency delegates
the signing of vendor agreements, ven
dor training, or vendor monitoring to u
local agency. It must evaluate the
local agency's effccUveness In carrying
out these responsibllilies.
(3) The State agency shall conduct

monitoring reviews of each local agen

cy at least once every two years. -Such
reviews shall Include on-slte reviews of

a minimum of 20 percent of the clinics

in each local agency or one clinic,
whichever is greater. The Btalc agency

may conduct such additional on-slte
reviews as the State agency detormlnes
to be necessary In the Interest of the
efficiency and effectiveness of the pro

gram.

(4) The State agency must promptly
notify a local agency of any finding In
a rr.onltoring review that the local
agency did not comply with program
requlrcraents. The State agency must
require the local agency to suhmit a
corrective action plan. Including im
plementation ilmeframes, within 60
days of receipt of a State agency report
of a monitoring review containing a
finding of program noncompllance. The
State agency must monitor local agen
cy Implementation of corrective action
plans.
(6) As part of the regular nmnitorlng

reviews, KKS may require the State
agency to conduni, In-depth reviews of
specified areas of local agency oper
ations, to Implement a etandard form

or protocol for such reviews, and to re

port 'Jhft results to FNS. No more than
two such arca.s will be stipulated by
FK.S for any fiscal year and the area-s
will not bo added or changed more
often than once every two fiscal years.
These aroa.s will be announced by FNS
at least six months before the begin
ning of the fiscal year.

(Gi The State agency shall require
local agencies to establish manage
ment evaluation systems to review
their operations and those of associ
ated clinics or contractors.

(50 Kfl 6121, Feb. 13. 1985, SB amended at 59
FR 11508, Mnr. 11. 199-1; 76 FK .19890. Sepi, 28.
20111

S2-in.20 AudiUs.

(a) Federal nutiil. rci'pcnisfiu'liiies. (1)
DIG reserves the right to perform au
dits of State and local agencies and

other organisations Involved in the
Program as determined by 010 to Ue
necessary. In performing such audits,
DIG will rely to the extent feasible on
audit work performed by other Federal
and non-Federal auditors.

(2) The State agency may take excep
tion to particular audit findings and
rocommendaclonK, The State agency

shall submit a response or statement
to FNS as to the action taken or a pro
posed corrective action plan regarding
the findings. A proposed corrective ac
tion plan developed and submitted by
the State agency shall Include specific
Ilmeframes for Its Implementation and
for completion of correction of defi
ciencies and their causes.

(3) FNS win determine whefncr Pro
gram deficiencies have been adequately
corrected, If additional correotlve ac

tion is necessary, FNS shall schedule a
foMow-up review, allowing a reasonable
time for such corrective action to he

taken.

(b) State audit rcspousibililies. (1) State
agencies must obtain annual audits In
accordance with 2 OPR. p.art 200. sub-
part F. and appendix XI. Oompliancc
Supplement, and USDA hi^plantlng
regulations 2 CFR parts 400 and 415. In
addition. States mu.st require local
agencies under their Jurisdiction to ob
tain audits in accordance with 2 CFR

part 200, subpart F. and appendix XI.-

Compliance Supplement, and USDA
implementing regulations 2 CFR parts
400 and 415.
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(2) Each Scate agency shall make all
State or local agency sponsored audit
reports of Program operations under
its Jurisdiction available for the De
partment's review upon request, 'The
cost of these audits shall be considered

a part of nutrition services and admin
istration costs and may he funded from

the State or local agency nutrition
services and administration funds, as

appropriate. • For purposes of deter
mining the Program's pro rata share of

indirect costs.associated with organiza
tion-wide audits, the cost of food shall
not be considered in the total dollar

amount of the Program.

[50 Fit GI21. Fob. ]3, in»5. Ainendtrd at 71
Pit 56731, Sept. 27. 200C; S) Fit 6019). Sept. M.
2016; 83 FR 1417^ Apr. 3, 20lfl)

$2'1C.21 Inv(U!ligiitioiis.

(f.) AulhoTil!/. The Department may
make an Investigation of any allega
tion of noncompllance with this part
and FNS guidelines and Instructions.
The Investigation may Include, where
appropriate, a review of pertinent prac

tices and policies of any State or local

agency, the circumstances under which
the possible noncompllance svith this
part occurred, and other factors rel

evant to a determination p.s to whether

the State or local agency has failed to
comply with the requirements of this
part.

(b) Confidentiality. No .State or local
agency, participant, or ether person
shall intimidate, threaten, coerce, or

discriminate again-st any indtvldu.'il for
the purpose of interfering with any
riglic or privilege under this p.xrt be
cause that person has niadc a cojn-

plulnt or formal allegation, or has tes
tified, assisted, or participated In any
manner In an InvcBtlpation. pro
ceeding. or hearing under this part.
The fdnntlty of every complainant
shall be kept confidential except to the
extent necessary to carry out the pur
poses of this part, including the con

ducting of any investigation. ho.aring.
or Judicial proceeding.

7 CFRCh. II (1-N20 Edilion)

Subpart G—Miscetlaneous
Provisions

§24C.22 AdminLstrativc oppcnl of FNS
deci.sionK.

(a) Higfit to appeal. When FNS asserts
a sanction against a State agency
.under the provisions of f246.19. the
State agency may appeal and must be
afforded a hearing or rosdew by an FNS
Administrative Review Officer. The

right of appeal shall not apply to
claims for repayment assessed by FKS
against Uie State agency under
§246.23(aJ. A State agency »liall have
the option of requesting a hearing to
present Its position or a review of per
tinent documents and records includ

ing any additional written submission
prepared by tho State agency.

(1) FNS will send a written notice by
Certified Mali-Return Receipt, Re
quested to the state agency or other-
wIro ensure rncelpt of such notice by
the agency when asserting a sanction
against a State agency as specified In
5246.19(a).
(2) A .State agency aggrieved by a

8.inction as.seried against lb may file a
written request with the Director. Ad-
mlnlstraiivc Review Division, U.S. De

partment of Agriculture, Food and Nu
trition .Service, 3101 Park Center Drive.
Alexandria. Va. 22302, for a hearing or a
review of the record. Such request shall
be sent by Certified Mail-Return Re
ceipt Requested and postmarked within
30 days of the d.ate of receipt of the
sanction notice. The envelope con
taining the request shall be promi
nently marked ' REQUEST FOR RE
VIEW OR ilEARTNC." The request
shali cle.ariy identify tho specific FNS
sanction(s) being appealed and shall In
clude a photocopy of the FNS notice of
sanction. If the State agency does not
request a review of hearing within 30
days of receipt of the notice, the ad-
mlnUtratlvo decision on the sanctions
will be considered final.

(b) Acknowledgment of rc<jucsl. Within
15 days of receipt by the Director of the
Administrative Review Division of n

rcque.st for review or hearing, the Di
rector will provide the State agency
with a written acknowledgment of the
request.
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(1) The acknowlftdffment will include
Ihe name and address of the FNS Ad
ministrative Uovlcw Officer to review

the sanction;

(2> The acknowledgment will also no
tify the State agency that within 3D
days of the receipt of the acknowledg
ment. the State agency shall submit
three sets of the following information

to the Administrative Heview Officer—

(1) A cioar, concise identification of
the tssiie(6) In dispute;

(U) The State agency's position with

respect to the issue(s) in dispute:
(111) The pertinent facts and reasons

in support of the State agency's posi
tion with respect to the isaucfs) in dis

pute and a copy of the specific sanction
notice provided by FNS:
(iv) All pertinent, documents, cor

respondence and records which the
Slate agency believes are relevant and
helpful toward a more thorough under
standing of the issucfsl in dispute:
(v) The relief sought by the Stale

agency;

(vi) The identity of Che pcrsonfs) pre
senting the Suate agency's position
when a hearing is involved; and
(vii) A list of prospective State agen

cy witnesses when a hearing is in
volved.

(c) FNS aclion. (1) When a hearing Is
requested pursuant to this section, tho

AdnilnlstrAtive Heview Officer wlil,
within 60 days after receipt of the
State agency's Information, sciiodule

and conduct tho hearing. The State
agency wlil bo advised of the time, date
and localioii of the hearing at least 10
days in advance.

When a hearing is requested, tho
FNS Administrative Review Officer
wllJ make a final determination within

30 days after the hearing, and the final
delermlnatlon will take effect upon de
livery of the wJtten notice of this final
decision to the State agency.
(3) When 0. review Is requested, the
FNS Administrative Heview Officer
will review Information presented by a
State agency and will make a final de
termination within 30 days after ro-
celpu of Chat information. The final de-
tcrjninatlon will take effect upon de
livery of the wiitten notice of this final

decision to the Stato ogftncy.

§246.23

§ 2-in.2.3 Claims and penalties.

(a) Clainix against Slate agencies. (1) If
FN.S determines through a review of
the State agency's reports, program or
financial analysis, monitoring, audit,
or otherwise, that any Progran* fund.s
provided to a State agency for supple-
mental foods or nutrition services and

administration purposes were, through
State or local agency negligence or
fraud, misused or otherwise diverted
from Program purposes, a formal claim
will be assessed by FNS against the
Stato agency. The Slate agency shall
pay promptly to FN.S a sum eqiiai to
the amount of t'ne nutrition services

and adminlfltratioii funds or the value

of supplemental foods food Instru
ments. or cash-value vouchers so nUs-
used or diverted.

(21 If KNS deUrmines that any part
of the Program funds received by a
Rtatfi .agency; or supplemoiital foods,
either purchased or donated commod
ities; or food instrumencs or cash-value
vouchers, were lost aa a result of
thefts. einbczzlomcnUi. or unexplained
causes, the State agency shall, on de
mand by FNS. pay to FNS a sum equal
to the amount of the money or the
value of the supplemental foods, food
Instruments, or cash-valuo vouchers so

lost.

(3) The State agency shall have full
opportunity to submit evidence, expla
nation or information concerning al
leged instance.s of noncompliance or di
version before a final deurmlnatlon Is

mode in such cases.

(4) FNS wllj establish a clafni against
any State agency that has not ac
counted for the disposition of all re
deemed food instruments and cash-

value vouchers .and taken appropriate
follow-up action on all redeemed food
instruments and caRh-value vouchers
chat cannot he matched against valid
nnrollmenc and issuance records, in

cluding cases that may involve fraud,
unless the State agency has dem

onstrated to the satisfaction of FNS
that It has;

(i) Mode every reasonable, effort to
comply with this requirement;
(II) identified the reasons for its In

ability to account for tho disposition of
each redeemed food instrument or

cash-value voucher; .and
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(ill) Provided aKSurances t.h.M, to tlio
extenl. coneldered necessary by FKS, It
will take appropriate actions to Im
prove iti procedures.
(b) ItUcreM charge ou claims ayoins<

male agencies. If an agreement cannot
be reached with the State agency for
payment of Its debts or for offset of
debts on Its current Letter of Credit
within 30 days from the dace of the
first demand letter from KNS, FNS will
assess an Interest (late) charge against
the State agency. Interest accrual
shall begin on the 3lBt day after the
date of the first demand letter, bill or
claim, and shall be computed monthly

on any unpaid balance a-s long as the
debt exists, l-'rom a source other than
the Program, the State agency shall
provide the funds necessary to main
tain Program operations at the gran!,
level authorized by FNS.
(c) CldiHW—(1) Claims ogains/ po>fici-

7xinf.*. (l) pTOCCdures. If the Stale agen
cy dcterrnines that program benefits
have been obtained or disposed of im
properly as the result of a participant
violation, the State agency must estab
lish a claim against the participant for
the full value of such benefits. For all
claims, the Slate agency must issue a

letter demanding repayment. If full
restitution Is not made or a repayment
schedule Is not agreed on within 30
days of receipt of the letter, the Slate
agency must take additional collection
actions until restitution Is made or a

repayment schedule is agreed on, un
less the State agency determines that
further collection actions would not he
cost-effective. The State agency must

establish standards, based on a cost

benefit analysis, for determining when
collection actions are no longer cost-

effective. Ac the time Che State agency
issues the demand letter, the State

agency must advise the participant of
the procedures to follow to obtain a
fair hearing pursuant to {24C.9 and that
failure to pay the claim may result In
diBqualiflcallon. In addition to estab
lishing a claim, the State agency must
determine whether disqualification Is
required by §2-16.12(u}(2).
(ii) Types of resfituflon. In lieu of fi

nancial restitution, the State agency
may allow participants or parents or
caretakers of Infant or child partici
pants for whom financial restitution

7CFR Ch. 11 (1-1-20 EdHion)

would cause undue hardship to provide

restitution by performing in-kind serv
ices determined by the State 8.gency.
Restitution may not include offsetting
the claim against future program bene
fits. even if agreed to by the partici
pant or the parent or caretaker of an
Infant or child participant.

(Ill) Disposiiion of claims. The State
agency must document the disposition
of all participant claims.
(2> CVaini.? agaiv.sl the SUilc ageticy.
FNS will assert a claim against the
State agency for losses resulting from
program funds improperly spent as r
result of dual p.articipation. if FNS de
termines that the State agency has not
compiled with th.e requirements In
Sm.TCDCi).

(3) Delegalion of claims responsibility.
The State agency may delegate to its
local agencies the responsibility for
collecting participant claims.
(d) /'e«al£ic.t. Li accordance with Reo-'
Uon 12(g) of the National School Lunch
Act, whoever embezzles, willfully
misapplies, steals or obtains by fraud
any funds, as-setfi or property provided
under section 17 of the Child Nutrition

Act of 1966. OR amended, whether re

ceived directly or indirectly from
USDA,.or whoever receives, conceals or

retains such funds, assets or property
for his or her own Interest, knowing
such funds, assets or property have
been embezzled, willfully misapplied,
stolen, or obtained by fraud shall, if
such funds, assets or property are of
the value of $100 or more, be fined not
more than $25,000 or imprisoned not
jnore than five years, or both, or if
such funds, asset-s or property arc of a
value of le5.s than $100, shall ho fined
not more than 51,000 or Imprisoned for
not more than one year, or both.

PW FH 6121, Feb. 13. 1305. ts amended at 52
FR 2123S, .lunft A. 1937; 85 FR B3283, Dec. 29.
2000; 71 FR SC731, Sept. 27 , 2000; 72 FK eSfWS,
Dec. 0. 2007; 79 FH l?nitO, Mar. •!. 2014)

$246.24 Prucurcmont and pruperly
manngcmcnt.

(a) Regvircmcnis. State and local
agencies shall ensure that subgrantees
comply with the requirements for the
nonprocurcment deharment/suspenslon
requirements and, if applicable, the
lobbying restrictions as required In 2
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CFR pare 180. 0MB Guidelines uo Agen
cies on GovernnienL-wide Debarment
and Suspenslo.n. 2 CPH part 200. sub-
part ontl USDA impleinenting regula
tions 2 OKR part 400. part 415. and part
417 concerning the procurement and al-
iowablllty of food in bulk lots', sup-
plles. equipment and other services
with Program funds. These require
ments are adopted to ensure that such
materials and services are obtAined for

the Program in an effective manner
and In compliance with the provLsions
of applicable law and executive orders.
(b) Contraclual rcsponsiljililics. The

standards contained in A-130 and 2 CFR

part 200. subpart D and Appendix II.
Contract Provisions for Kon-Federal
Entity Contracts Under Federal
Awards and USDA Implementing regu
lations 2 CFR part 400 and part 415 do
not relieve the Slate or local agency of
the rftsponslhllitieG arising under Its
contracts. The State agenc.v Is the re-
sponsthle authority, without recourse
to FNS. regarding the settlement and
satisfaction of all contractual and ad
ministrative Issues arising out of pro-
curemcnla entered Into in connection

wltli the Program. This includes, but Is
not Urnltcd to. disputes, claims, pro
tests of award, source evaluation, or
other matters of a contractual nature.
Matters concerning violation of law are
to be referred to such local. State or
Federal authority as may have proper
jurisdiction.

(c) Slate regulalionx. The State or
local agency may use its own piocuro-
ment regulations which reflect applica
ble State and local regulations, pro
vided that procurements m.ade with
Program funds adhere to the standaixls
»et forth In A-J30 and 2 CFR part 200.
subpart D and Appendix II. Contract
Provisions for Non-Federal Entity Con
tracts Under Federal Awards and

USDA Implementing regulations 2 CFR
part 400 and part 415.
(d) Propertv acquired until Fropram

funds. State and local agencies shall
observe the standards prescribed In 2
CFR part 200, subpart D und USDA im
plementing regulatlon-s 2 CFR part 400
and part 415 In their utilization and
disposition of real properly, and equip
ment. Including automated data proc-

§246.25

cssing equipment, acquired In whole or
in part with Program funds.

(50 FR 6121, Feb. 13. 1385. as amesclee at 53
FU 11508. M:.r, 11. IWl; 81 PR 0M91. 66435.
Sopl. 28. 20IG]

§246.25 Records and reports.

(aj Hecordkecpiiitj rcquiTcmcnls. JCach
Stale and local agency shall maintain
full and complel-e records concerning
Program operations. Such records shall
comply wlUi 2 CFR part 200. subpart D
and USDA Implementing regulations 2
CFR part 400 and part 415 and the fol
lowing requirements:
(1> Recorda shall Include, but not be

limited to. information pertaining to
financial operations, food delivery sys
tems. food Instrument Issuance and re
demption. equipment purchases and in
ventory. certification, nutrition edu

cation. 'inchKling breastfeftdlng pro
motion and support, civil rights and
fair hearing procedures.
(2> All records shall ho retained for a

minimum of three years following the
date of submission of the final expendi
ture report for the period to which the
report pertains. If any litigation,
claim, negotiation, audit or other ac
tion involving the records has been
started before the end of the tlu-ee-year.
period, the records shall be kept until
all issues are resolved, or until the. end
of the regular three-year period, which
ever Is later. If FNS deems any of the
Program records to be of historical in-

Lei'ftflt. it may require the State or
local agency to forward such records to
FNS whenever either agency Is dis
posing of them.

(3> Records for nonexpendable prop
erty acquired In whole or in part with
Program funds shall be retained for
three years after Its final disposition.
(4) All records shall be available dur

ing normal business hours for rep
resentatives of the Deportment and the
Comptroller General of the United
States to inspect, audit, and copy. Any
reports or other documentj; resulting
from the examination of such records
that are publicly released may not in
clude confidential applicant or partici
pant information.

(b) Financial and participation, re
ports—fl) Moiilhl!/. reports, (i> State
agencies must submit financial and
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program performance rtai,a on a month
ly basis, as specified by FNS, to sop-
port program monagomeot and fundlnt;
decisions. Such Information must in

clude, but may not be llinlteil to:
(A) Actual and projected participa

tion;

(B) Actual and projected food funds

expenditures;
(C) Actual and projected rebate pay
ments received from inannfacturerB.
fD) A listing by source year of food

and NSA funds available for expendi
ture; and. •

(E> NSA expenditures and unMiiui-
clatcd obligations.
(Ii> State agencies must require local

agencies to report such financial and
participation Information as Is nec
essary for the efficient management of
food and NSA funds expenditures.
(2> Annual rtpoTh. (1) Every year.

State agencle.s must report to FNS the
average number of migrant farmworker

household members participating In
the Program during u 12-month period
of time specified by FNS,
(ii) State agencies must submit

itemized NSA expenditure reports an
nually as an addendum to their WIC
Program closeont ceporUs. as required
by §24e.l7(b)(2).
(ill) The State agency must submit

local agency breastfeeding participa
tion data on an annuai basis to FNS.

<,1j nie.nnial reports- (ii Participanl
characlcrislics report. State and local
agencies must provide such Informa
tion as may bo required by FNS to pro
vide a biennial participant characteris
tics report. This includes, at a min
imum, Information on Income and nu
tritional risk characteristics of partici
pants. information on breastfeeding in
cidence and duration, and participation
in the Program by category (i.e.. preg
nant. breastfeeding and postpartum
women. Infants and children) within
each priority level (as escablishod in
5246.7(e)(4)) and by migrant Tarm-
worker households.
(11) Civil rights report. Kacial and eth

nic participation data contained in the
biennial participant characteristics re
port will also be used to fulfill civil

rights reporting requirements.
(0) Other reports. State agencies must

submit reports to reflect additions and
deletions of local agencies ndmln-

7 CFRCh. II (1-1-20 Edition)

Istcring the WIC Program and lonal
agency addrcM chango.s as these events
occur.

(d) Honrec documentation. To be ac

ceptable for audit purposes, all finan
cial and Program performance roporcs
ehall be traceable to source docu-

mentatloji.

(c) Ccr(i/tca(ion of rcp<Jr(j. Financial
and Program reports shall be certified
as to their completeness and accuracy
by the person glvmi that responsibility
by the State agency.
(f) Use of rcporli, FNS will use State

ogoncy reports to measure progrea-s in
achieving objectives sot forth in the
,SiAte Plaji. and this part, or other
State agency performance plans. If It Is
determined, through review of State
agency reports. Program or financial
analysis, or ah audit, that a State

agency is not meeting the objectives
set fortli ill Its State Plan, FNS may
request additional Information includ
ing, but not limited to. reasons for fail
ure to achieve its objectives.

(g) J-Jxlension of reporting deadline.
FNS may extend the due date for any
Financial and Participation Report
upon receiving a justified request from
the State agency. The State agency
should not wait until the due date if an

extension Is to be requested, but should
submit the request as soon as the need
1h known. Failure hy a State agency to
submit a report by its due dale may re
sult in appropriate enforcement ac
tions by FNS i.n accordance with
§246.1fl(a)(2). Including withholding of
further grant payments, suspension or
termination of the grant.

[50 Pit 6121. Fob. 13, 193S. as atnondod ni. .^2
Fit 21238, Juno 4, 1987; S.1 PR IM.W. May 3,
1988; 59 PR 11508. M.u . 11. 1994; 65 FK S3.i28.
Sepl. S, 2000; 71 PR 66731, Sopl, 37. 2000: 73 PR
34103. May 2. 2007; 7ll PR 598.90. Sept. 27. 2011;
81 FK 65491. Sept. 23.20101

5 24B.3G Other provlslon.s.

(a) No aid reduction. The value of ben
efits or asslatance available under the

Program shall not be considered as In
come or resources of participants or
their families for any purpose under
Federal, State, or local laws, including,
but not limited to. laws relating to
taxation, welfare and public assistance
programs.
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(b) SlalisUcal informaiion. FNS re
serves the right to iiKO informatloik ob
tained under the Program In a sum
mary. statistical or other form which
does not Idejitify particular individ
uals..
(c) Medical infoTmalion. FNS may re

quire the State or local agencies to
supply medical data and other informa
tion collected under the Program in .a
form that does not identify particular
individuals, to enable the Secretary or

the State agencies to evaluate the ef
fect of food intervention upon low-in
come individuals determined to be at

nutritional rifik.

(d) Con/idenlittlify oj applicaui and
parlicipanl in/OTimtion—(.l) WIC par-
poses. (f) Confidential applicant and
Xui'tlcipanl information Is any Infor
mation about an applicant or partici
pant. whether it Is obtained from the

applicant or participant, another
source, or generated aa a result of WIC
application, certification, or participa
tion. that individually identifies an ap
plicant or participant and/or family
member(Bj. Applicant or participant in
formation is conndential. regardless of
the original source and exclusive of
previously applicable confidentiality
provided in accordance witli other Fed

eral. State or local law.

(ii) Except as otherwise permitted by
this section, the State agency must re
strict the use and disclosure of con

fidential applicant and participant in
formation to persons directly con
nected with the administration or en

forcement of the WIC Program whom
the State agency determine have a
need to know- the information for WIC

Program purposes. These "persons may
include, but are not limited to; per
sonnel from its local agencies and
other WIG State or local agencies; per
sons under contract with the Stale

agency to perform research regarding
the WIC Program, and persons inves
tigating or pro.secutinp WIC Program
violations under Federal. Stale or local
law,

(2) Non-WlC purposes, (i) Use. hy WIC
Stale and local agencies. Any WIC State
or local agency may use confidential
applicant and participant information
in the administration of its other pro
grams that serve persons eligible for

§246.26

the wrc Program in accordance with
paragraph (h) of this section.
(in Di.'.clos^uTc to public organisations.

The Stale agency and it-s local ugcncios
may disclose confidential applicant
and participant infonnation to public
organizations for use in the adminis
tration of their programs that serve
persona eligible for the WJC Program
In accordance with paragraph (h) of
Rhl.s section.

(3) Child abuse and ncylcci reporting.
Staff of the State agency and its local

agencies who are required by State law
to report Uiiow.n or suspected child
abuse or neglect may disclose confiden
tial applicant and participant informa
tion without tlie consnnc of the partici
pant or applicant to the extent nec
essary to comply with such law.
(4) Release forms. Except In the case of

subpoenas or search warrants (see
paranraph (1) of Ll'.is section), the State

agency and its local agencies may dis
close coufidcntlo.l applicant and partic

ipant information to indlviduala or en
titles not listed in this section only if

the affected applicant or p.articlpanl
sigms a release form authorizing the
disclosure and specifying the partiea to
which the information may be dis
closed. Tlie St.ate or local agency must
permit applicants and participants to
refuse to sign the release form and
must notify the applicants and partici
pants that algnlng the form Is not a
condition of eligibility and refusing to
sign the form will not affect the appli
cant's or participant's application or
participation in the WIC Program. Re
lease forms authorizing disclosure to
private physicians or other health care
providers may be included as part_^Df
Che WIC application or certification
prOKP-RS- All other requests for appli

cants or participants to sign voluntary
release forms must occur after the ap
plication and certification process is
completed.
(5) Access lo information by applicants

and jjarIidpan/5. The State or local
agency must provide applicants and
participants access to all information
they have provided to the WIC Pro
gram. In the case of an applicant or
participant who is an Infant or child,
the access may be provided to the par
ent or guardian of the infant or child,
assuming that any issuer, regarding
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cu5-ody or guardianship have been ael-
Ued. However, the State oi' local agen
cy need not provide the applicant or

participant (or the parent or guardian
of an Infant or chlldj access to any
other Information in the file or record
such as documentation of Income pro
vided by third parties and staff assess
ments of the participant's condition or
behavior, unless refjulred by Federal,
State, or local law or policy or unless
lite Information supports a State or
local agency decision being appealed
pursuant to $246.S.

(c) ConfidenUaUly of vendor informa-
iion. CJonfldcntlal vendor Information

Is any Information about a vendor
(whether It is obtained from the vendor
or another source) that individually
Identifies the vendor, except, for ven
dor's name, address, telephone number,
Web site/e-mall address, store typo, and
authorization status. Kxcept as other

wise permitted by this section, the
State agency must restrict the use or
disclosnre of confidential vendor Infor

mation to:

(1) Persons directly connected with
the administration or enforcement of
the WTC Program or SNAJ' who the

State agency determines have a iieed
to know the Information for purposes
of these programs. These persons may
Include personnel from its local agen
cies and other WIC State and .loc.al

agencies and persons investigating or
prosecuting WIC or SNAP violations
under Federal, State, or local law;

(2) Persons directly connected with
the administration or enforcement of
any Federal or State law oi' local law

or ordinance. Prior to releasing the In
formation to one of these parties (other
than a Federal agency), the Stale agen
cy must enter Into a written agree
ment with the requesting party speci
fying that such Information may not
be used or rcdisclosed except for pur
poses directly connected to the admin

istration or enforcement of a Federal,
or Sr.al.ft law; and

(3) A vendor that is subject to an ad
verse action. Including a claim, to the
extent that the confidential Informa
tion concerns the vendor subject to the
adverse action and is related to the ad
verse action.

(4) At the discretion of the .State,
agency, all authorized vendors and ven-

7 CFR Ch. II (1-1-20 Edition)

dor applicants regarding vendor sanc
tions which have been Imposed. Identi
fying only the vendor's name, address,
length of the dlsriualincatlon or
amount of the civil money penalty, and
a summary of the rcason(s) for such
sanction provided In the notice of ad
verse action. Such Information may be
disclosed only following the exhaustion
of all administrative and judicial re
view, In which the State agency has
prevailed, regarding the sanction im
posed on the subject vendor, or the
lime period for requesting such review
has expired.
(f) Caw/fricnHa/i7i/ of SNAH retailer in

formation. Excnpt Of. olhfti'wise provided
In this section, the Stake agency must
restrict the use or di.sclosure of Infor

mation about SNAP retailers obtained
fi'om SNAP, Including information pro
vided pursuant to Section fl(c) of the
Food and Nutrition Act of 2(X)8 (7 U.S.C.
2018(c)) and §37e.l(q) of this chapter, to
persons directly connected with the ad
ministration or enforcement of the

WJC-Program.
(g) USDA and l/ic Comp/roller Cenerai.

The State agency must provide the De
partment and the Comptroller General

of the United States access to all WIC
Program records. Including confiden
tial vendor, applicant and participant
information, pursuant to § 246.25(a)(4).
(h) /iei}iiiremenis for «.« cjid disclosure

of confidential applicant and participant
information for non-WIC purposes. The
State or local agency must take the
following steps before using or dis
closing confidential applicant or par
ticipant Information for non-WIC pur
poses pursuant to paragraph (d)(2) of
this section.

(1) Desipiialion by chief Slate health of
ficer. The chief Srate health officer (or.
in the case of an Indian State agency,
the governing authority) must, Ues-
ignatft In writing tiic permitted non-
WIC uses of the Information and the
names of thft organizations to which
such liiforinatlon may be disclosed.
(2) Notice to applicants and partici

pants. 'I'he applicant or participant
must be notified either at the time of

application (in uccordauce with
$<146.7(l)(ll)) or through a subsequent
notice that the chief State health offi
cer (or. In the case of an Indian State

agency, the governing authority) may
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Food and Nulrjtion Service, USDA

nuchorize the use and disclosure ol In

formation about their participation in
the WIC Frojjram foe non-WIC pur
poses. This statement must also indi

cate that such Information will he used
by State and local WIO afcncicK and
public organizations only In the admin
istration of their programs that serve

persons eligible for the WIO Program.
(3) VVriiren Q(/reemenl and Stale plan.

'J'he State or local agency disclosing
the information must enter into a writ
ten agreement with the other public

organization or; In the case of a hon-
WIC use by a State or local WfO agen
cy. the unit of Che State or local agen
cy that will be using the information.
The .State agency must also Include In
Its State plan, ae specified in
§240.4(a)(24). a list of all organizations
(including units of the State agency or
local agencies) with which the State
agency or Its local ;^oncles ha.s exe
cuted or intends to execute- a written
agreement. The written agreement
must:

(1) Specify that the receiving organi
zation may use the conridenttal appll-
cant and participant Information only
for;

(A) Establishing the eligibility of
WIC applicants or participants for the
programs that the organization admin
isters;

(IJ) Conducting outreach to WIC ap
plicants and participants for such pro
grams;

(C) Enhancing the health, education,
or well-being of WlC applicants or par
ticipants who are currently enrolled in
Ruch programs, Including the reporting
of known or nuppected child abuse or
neglect that, Is not otherwise required
by State law;
(D) Streamlining administrative pro

cedures In order to minimize burdens
on staff, applicants, or parciclpant-s In
either the receiving program or the
WIC Program: andlor
(E) Assessing and evaluating the re

sponsiveness of a State's health system
to participants' health care needs and

' health care ou'ucomcs: and

(li) Contain the receiving organiza
tion's Msurance that It will not use the

information for any other purpose or
disclose the information to a third
party.

§246.26

(I) Siibpoenax and search warrants. The
State agency may disclose confidential
appllcanl. participant, or vendor infor
mation pursuant to a valid eubpoen.a or
search warrant in accordance with the
following procedures:
(I) Subpoena procedures, in deter

mining how to respond to a subpoena
duccs tccum (I.e., a subpoe.na for docu
ments) or other subpoena for confiden
tial Infoijnatlon. the State or local

agency must use'the following proce
dures:

(1) Upon receiving the subpoena, im
mediately notify its .State agency;
(11) Consult with legal counsel for the

State or local agency and determine
whether the Inform.ation requested is
in 'fact confidential and prohibited by
tills section from being used or dis
closed as stated in the subpoena;
(ili) if the State or local agency de

termines that the information Is con

fidential and prohibited from being
used or disclosed as stated in the sub

poena. attempt to quash the subpoena
unless the State or local agency deter
mines that disclosing the confldcntlai
Inforrn-Mlon is in the best interest of

the Program. The determination to d Is-
close confidential information without
attempting to quash Iho subpoena
should be made only Infrequently; and.
(Iv) If the Stale or local agency seeks

to quash tlie subpoena or decides that
disclosing the confidential information
is la the best Interest of the Program,
Inform the court or the receiving party
that this InformaUon Is confidential
and seek to limit the disclosure by:-
(A) Providing only the specific infor

mation requested in the subpoena and
no other inform.atlon; and.

(B) Limiting to the grc.Most extent
possible the public access to the con-
fidftht.ial Information disclosed.

(2) Search JtinrruHf procedures. In re
sponding to A search warrant for con
fidential Information, the State or
local agency must use the following
procedure.s:

(I) Upon receiving the search war
rant, Immediately notify its State
agency;

(II) Immediately notify legal counsel
for the State or ional agency;
(III) Comply with the search warrant;

and.
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(iv) Inform the lndivl(lur.Ks) serving:

the search warrant that the informa
tion beln; sought is cnnfldRntlal and
seek to limit the disclosure liy:
(A) Providing only the specific Infor

mation requested In the search warrant
and no other Information: and

(B) Limiting to the greatest extent
possible the public access to the con
fidential Information disclosed.

(j) Wafo colleclion related to local agen
cies. (I) Kftch Stats agency must collect
data related to local agencies that have
an flgreement with the State agency to
participate in the program for each of
Federal fiscal years 200C through 2009.
inclnciing those local agencies that par
ticipated only for part of the fiscal
year. Such data shall include:

(1) The name of each local agency:
(II) The city In which each local

agency was headquartered and the
name of the state:

(III) The amount of funds provided to
the participating organization. I.e.. the
amount of federal funds provided for
nutrition services and administration
to each participating local agency: and
(Iv) The type of participating oigaiil-

zation, e.g.. government agency, edu
cational institution, non-profit organi
zation/secular. non-profit organization'
faith-based, and "other."
(2) On or before August 31, 2007, and

each subsequent year through 2010.

State agencies must report to FNS
data as specified In paragraph ())(!) of
this section for the prior Federal fiscal
year. State agencies must submit thi.s
data In a format designated by FNS.
(k) Proprcwi cuiluations. Stale and

local WIG agencies and contractors
must cooperate in studies and evalua
tions conducted by or on behalf of the
JOepartmont, related to programs au
thorized under the Richard B. Russell

NaLional School Lunch Act and the

Child Nutrition Act of 1966 (42 U.S.O.
1786).

(50 FR 6121, Feh. 13, 198.5. n» nmsnrtod ni -53
FR 85301. Sept. 13. 1988; 65 FR 83286. Ucc. 29,
2000; 71 FR 56731. Sept. 27, 200Q: 72 FR 211B-1,
May 2, 2007; 73 FR 21811. Apr. 23, 2008; 76 PR

'37983, Juno 29. 20111

t24C.27 Program infornintiun.

Any person who wishes information,

assistance, records or other public ma
terial shall request such Information

7CFR Ch. II (1-1-20 Edition)

from Che .State agency, or from the

FNS Regional Office serving the appro
priate State as listed below;
(a) Connecticut. Maine, Massachu

setts, New Hampshire, New York,

Rhode Island, Vermont: U.S. Depart
ment of Agriculture, FNS. Northeast
Region, 10 Causeway Street, room 501.
Boston, MossachusetLs 02222-1066.

(b) Deiawarn. District of Columbia,
Maryland, New Jersey, Pennsylvania.
Puerto Rico, Virginia, Virgin Islands.
West Virginia; U.S. Department of Ag
riculture. FNS, Mid-Atlantic Region.
Mcrccr Corporate Park. 300 Corporate
Boulevard. Uobbinsvlilc. Now Jersey
08091-1598.

(c) .Alabama, Florida. Georgia, Ken-
lucky, Mississippi, North Carolina,
South Carolina, Tennessee: U.S. De
partment of Agriculture. FNS. South
east Region. 61 Forsylh Street.. RW,.

room STSft. Atlauia. Georgia 30303.

(d) Illinnis, Indian.a. Michigan. Min
nesota. Ohio. Wisconsin: U.S. Depart
ment of Agriculture. FNS, Midwest Re
gion. 77 West Jackson Boulevard—30th
Floor, Chicago. Illinois 60604-3507.

(c) .Arkansas, Louisiana. New Mexico.

Oklahoma. Toxa.s: U.S. Department of
Agriculture, FNS, Southwest Region.
1100 Commerce Street, room 5-O-30,
Dallas, TexftSi762-12.

(0 ColoradoVlowa, Kansas. Missouri.
MoJitana. Nebraska. North Dakota.

South Dakota. Utah, Wyoming: U.S.
Department of Agriculture. PNS.
Mountain Plains Region, 124-1 Speer
Boulevard, suite 903. Denver. Colorado
80201.

(g) Alaska, American Samoa, Ari
zona, California, the Commonwealth of

the Northern Mariana Islands, Cunm.

Hawaii. Idaho, Nevada. Oregon. Wash
ington: U.S. Department of Agri
culture, FNR, Western Region.90 Sev
enth Street. Suite «10-100. San Fran
cisco. Caiifornla 9-H03.

(50 FR S121. Feb. 13. 1985; 50 FR 8008, Feb. 28.
1085. as amended m.59 FH U508. Mar. 11. 1991;
71 FR 567.33, Sopl- 27 , 20CK5; 73 FR 1I3H, Mar.

3. 2008]

9240.28 OMIi control numhera.

The rollowing control numbare have
been assigned to the Inforinatlon col
lection requirements In 7 CFR part 246
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Pood and Nulrttion Sen/Ice, USDA

by Lhc Office of Maaivgemenl and Budg:-

ct pursuant, lo Uie Paperwork Reduc
tion Act of 1980. Pub. L. 96-511.

7 CFnp«n24S tic-.lcn wtici* requlttrre-M
S'« MtcKMd

-m w. (9), (1").

.7W. (n). d)
.7.--«)
.7(;)
.10..

.11(a)(3)
• Hid)

.id<j)(ti

.1«(C)

.t7(cKi)

.20(a)

.25<s), (b)

CUIKRI
OMa canard

05S4-e3U
OSSa-OM}
OStM-OOaj
ose«-o3s«

008a-C043

osat-ei86

0Si4-A53e

osea^aa

osea-oseo
{«»a-<XM3

0Se4-0043

OSM-CiOa3

Obea-l>-343

ose4-oo<3

0334-0041

osea-ocMa
0584-03-17

[SO PK CI2I, Feb. 13, 1985, as sniondnd nl 93.
PR 15653. May 3. 1988; 54 PR 51295. Dec. 11,
1989: 58 FR 11507. Fob. 20. 1903)

PART 247—COMMODITY
SUPPLEMENTAL FOOD PROGRAM

Sec.

217.1 Definitions.

217.2 The purpose and scope ot CSFP,
247.3 AdminlaterlnR agnnoics.
217.4 Ajrrccments,
217..5 Slate and local ngor.oy renpontilb)!-

Iila.i. ,
247.6 Si4it(i Plan.
247.7 Selection of local agencies. /
217.8 Individuals applying to rnrUci|wLe ir.

C3FT.
247.8 DllgibtHiy raqulromonts.
247.10 Distribution and use of CSPP com

modities.
217.11 'Applicants exceed Cflscload levels.
217.12 Rights and responsibilities.
247.13 ProvlBlons for rioii-Fngli»h or llniitcd-

Ecgllsta spenVers.
217.14 Olbor public asslaUvncc progi-nins.
247.15 Kotifloailon o( eligibility or Incligi-

blllty of applicant.
217.16 CcrtUicQtioc period.
247.17 Notification ̂ discontinuance of par-

llcipant.
247.18 Nutrition education.
217.19 Dual pnrtlcipHtlon.
217.20 Program violations.
217.21 Casolond asslgumcut.
217.22 Allocation and dlsharscmont of ad

ministrative funds to State agencies.
247.23 State provision of ndminlatratlve
.  . funds lo local agencies.
217.21 Uocovcry and rodistribiiilon of case

load and administrative funds.

§247.1

247.25 Allowftble uses of admlntscrative

funds and other funds.

217.2(1 Return of nrtnilnlslrntivo funds,

217.27 Kliiiitifilal maiKigomonl.
217.28 8iorago and Inventory of commod

ities.

217.29 Reports and recordkeeplng.
217.30 Claims.

217.31 Audits and Invo.stlsutlou.i.
217.32 Ternilmitloti of ogonoy p«rtloif*>tlon.
217.33 Fnlr hearings.
217.31 Management re\iews.
217.35 Locot ogency appeals of State agency

bcttons.

217.36 Confidcnt.lftiity ot appllcfini:* or pnr-
tlclpnntB.

217.37 Civil rights rotiulroments.

AiiTHOHiTV: Soo. 5. Tub. I.. 03-80. 87 Slat.
249. as added by Sec. !30-l(b){2). Pub. L. 95-113.
91 Stilt. 980 (7 U.S.O. 612o note); sou. 1333,
Pub. L. 07-98, 95 Scat. 1293 (7 U.S.C. Cl2c
note): SCO. 209, Pub. L. 98-8. 97 Stnt. 3.5 a
D.S.C. 6120 note); soo, 2(8), Pub. L. 98-92, (Tf.
Scat. 611 (7 U.S.C. 6j2c note); sec, 1562, Pub..
D. 99-198, 99 Slat. 1590 (7 U.S.C, Glte note);
sec. lOl(k). Pul). L, 100-202; see. 177l(n). Pub.
L. 101-621. 101 Scut. 3806 (7 U.S.O. 612c noto);
sec 102(a), Pub. I„ 101-137. 110 Stat. 1028 (7
U.S.C. 612c note); soc. 4201, Pub. L. 107-171,
116 Stnt. 1-31 (7 U.S.C. 7901 note); son. 1.321,
Pub. 1-. I10-21C, 123 Scat. 1886 (7 U.S.C. 0!2c
note); sec. 42,21, Pub. L. 113-79. V U.S.O. 612c
note).

SOURCE: 70 Fit 17063, Aug. 11. 2003, uiilass
otherwise noted.

§ 247.1 Dcfiniliuiig.

F'oHowlng Ik r 11.46 of definitions thax
apply to the ComtnocUty Suppleineiitai
Food Program (CSFP).
2 CPU parl 2C0, niean.R •.he Uniform

AdmlnistrcttivL* Kcquircmcnbs. Cost
Principles, and Audit KequlremcnUi for
Federal Awards published by OMB. The
part reference covers applicable; Aero-
iiynis and Definitions fsubpart A). Gen
eral ITovisions (subpart 13). Post Fed
eral .Award RequlreinenU (subpart D).
Coat Principles (subpart E>. and Audio
Requirements (subpart F). (NOTE: Pre-
Federal Award Requlromcnts and Con
tents of Federal Awards (subpart C)
does nol. apply to the National School
Lunch Program).
Applicant moans any person who ap

plies to receive program benefits. Ap
plicants include program participants
applying for reccrciflcation.

Brcasl/ccdi7iff wonicti means women up
to one year postpartum who are

breastfeeding their Infants.
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New Hampshire Department of Health and Human Services
Exhibit D

CERTIFICATION REGARDING DRUG-FREE WORKPLACE REQUIREMENTS

The Conlractor identified in Section 1.3 of the Gonerai Provisions agrees to comply with the provisions of
Sections 5151-5160 of the Drug-Free Workplace Act of 1988 (Pub, L, 100-690, Title V, Subtitle D; 41
U.S.C. 701 et seq.), and further agrees to have the Contractor's representative, as identified in Sections
1.11 and 1.12 of the General Provisions execute the following Certification:

ALTERNATIVE I - FOR GRANTEES OTHER THAN INDIVIDUALS

US DEPARTMENT OF HEALTH AND HUMAN SERVICES - CONTRACTORS

US DEPARTMENT OF EDUCATION - CONTRACTORS
US DEPARTMENT OF AGRICULTURE - CONTRACTORS

This certification is required by the reguiations implementing Sections 5151-5160 of the Drug-Free
Workplace Act of 1988 (Pub. L. 100-690, Title V. Subtitle D: 41 U.S.C^TOI et seq.). The January 31.
1989 regulations were amended and published as Part II of the May 25, 1990 Federal Register (pages
21681-21691), and require certification by grantees (and by inference, sub-grantees and sub
contractors), prior to award, that they will maintain a drug-free workplace. Section 3017.630(c) of the
regulation provides that a grantee (and by inference, sub-grantees and sub-contractors) that is a State
may elect to make one certification to the Department in each federal fiscal year in lieu of certificates for
each grant during the federal fiscal year covered by the certification. The certificate set out below is a
material representation of fact upon which reliance is placed when the agency awards the grant. False
certification or violation of the certification shall bo grounds for suspension of payments, suspension or
termination of grants, or government wide suspension or debarment. Contractors using this form should
send it to:

Commissioner

NH Department of Health and Human Services
129 Pleasant Street,
Concord. NH 03301-6505

1. The grantee certifies that it will or will continue to provide a drug-free workplace by:
1.1, . Publishing a statement notifying employees that the unlawful manufacture, distribution,

dispensing, possession or use of a controlled substance is prohibited in the grantee's
workplace and specifying the actions that v;ill be taken against employees for violation of such
prohibition;

1.2. Establishing an ongoing drug-free awareness program to inform erhployees about
1.2.1. The dangers of drug abuse In the workplace;
1.2.2. The grantee's policy of maintaining a drug-free workplace;
1.2.3. Any available drug counseling, rehabilitation, and employee assistance programs; and
1.2.4. The penalties that may be imposed upon employees for drug abuse violations

occurring in the workplace;
1.3. Making it a requirement that each employee to be engaged in the performance of the grant be

given a copy of the statement required by Section 1.1.
1.4. Notifying the employee in the statement required by paragraph (a) that, as a condition of

employment under the grant, the employee will
1.4.1. Abide by the terms.of the statement; and
1.4.2. Notify the employer In writing of his or her conviction for a violation of a criminal drug

statute occurring in the workplace no later than five calendar days after such
conviction;

1.5. Notifying the agency in writing, within ten calendar days after receiving notice under
subparagraph 1.4.2 from an employee or otherwise receiving actual notice of such conviction.
Employers of convicted employees must provide notice, including position title, to every grant
officer on whose grant activity the convicted employee was working, unless the Federal agency

Exhibit D - Ccrliricalion regatding Drug Free Contractor Initials
Workplace Requirements

CU/ISIHS/11C713 .Pago 1 of 2 Datet^ 1 M ''
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New Hampshire Department of Health and Human Services
Exhibit D

has designated a central point for the receipt of such notices. Notice shall include the
identification number(s) of each affected grant;

1.6. Taking one of the following actions, within 30 calendar days of receiving notice under
subparagraph 1.4.2, with respect to any employee who is so convicted
1.6.1. Taking appropriate personnel action against such an employee, up to and including

termination, consistent with the requirements of the Rehabilitation Act of 1973, as
amended; or

1.6.2. Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a Federal, State, or local health,
law enforcement, or other appropriate agency;

1.7. Making a good faith effort to continue to maintain a drug-free workplace through
.  implementation of paragraphs 1.1, 1.2, 1.3,1.4, 1.5, and I.6.-

2. The grantee may insert in the space provided below the sile(s) for the performance of work done in
connection with the specific grant.

Place of Performance (street address, city, county, state, zip code) (list each location)

Check □ if there are workplaces on file that are not identified here.

Contractor Name:

ifl Ki.'rT\
Datd Name: Kori Stenzel

Title: Senior Manager, WIC Contracts

Exl«bit 0 - Certification regarding Drug Free Contractor Initials
Workplace Kcqulremenis
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New Hampshire Department of Health and Human Services
Exhibit E

CERTIFICATION REGARDING LOBBYING

The Vendor Identified in Section 1.3 of the General Provisions agrees to comply with the provisions of
Section 319 of Public Law 101-121, Government wide Guidance for New Restrictions on Lobbying, and
31 U.S.C. 1352, and further agrees to have the Contractor's representative, as identified In Sections 1.11
and 1.12 of the General Provisions execute the following Certification:

US DEPARTMENT OF HEALTH AND HUMAN SERVICES - CONTRACTORS
US DEPARTMENT OF EDUCATION - CONTRACTORS

US DEPARTMENT OF AGRICULTURE - CONTRACTORS

Programs (indicate applicable program covered):
•Temporary Assistance to Needy Families under Title IV-A
•Child Support Enforcement Program under Title IV^)
•Social Services Block Grant Program under Title XX
•Medicaid Program under Title XIX
'Community Services Block Grant under Title VI
'Child Care Development Block Grant under Title IV

The undersigned certifies, to the best of his or her knowledge and belief, that:

1. No Federal appropriated funds have been paid or wilt be paid by or on behalf of the undersigned, to
any person for influencing or attempting to influence an officer or employee of any agency, a Member
of Congress, ari officer or employee of Congress, or an employee of a Member of Congress in
connection with the awarding of any Federal contract, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or cooperative agreement (and by specific mention
sub-grantee or sub-contractor).

2. If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress,
an officer or employee of Congress, or an employee of a Member of Congress in connection with this
Federal contract, grant, loan, or cooperative agreement (and by specific mention sub-grantee or sub-

. contractor), the undersigned shall complete and submit Standard Form LLL, (Disclosure Form to
Report Lobbying, in accordance with its instructions, attached and identified as Standard Exhibit E-l.)

3. The undersigned shall require that the language of this certification be included In the av/ard
document for sub-awards at all tiers (Including subcontracls, sub-grants, and contracts under grants,
loans, and cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance v/as placed when this transaction
was made or entered Into.^ Submission of this certification is a prerequisite for making or entering into this
transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to file the required
certification shall be subject to a civil penalty of not less than 310,000 and not more than $100,000 for
each such failure.

Vendor Name;

*./1TI "^1
Date Name:Koristonzei

Title: senior Manager. WIC ContracU
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New Hampshire Department of Health and Human Services

Exhibit F

CERTIFICATION REGARDING DEBARMENT. SUSPENSION
AND OTHER RESPONSIBILITY MATTERS

The Contractor identified in.Section 1.3 of the General Provisions agrees to comply with the provisions of
Executive Office of the President, Executive Order 12549 and 45 CFR Part 76 regarding Debarment,
Suspension, and Other Responsibility Matters, and further agrees to have the Contractor's
representative, as Idehtiftedin Sections 1.11 and 1.12 of the General Provisions execute the follov/ino
Certification;

INSTRUCTIONS FOR CERTIFICATION
1. By signing and submitting this proposal (contract), the prospective primary participant is providing the

certification set out below.

2. The inability of a person to provide the certification required below will not necessarily result in denial
of participation In this covered transaction. If necessary, the prospective participant shall submit an
explanation of why it cannot provide the certification. The certification or explanation will be
considered in connection with the NH Department of Health and Human Services" (OHMS)
determination whether to enter into this transaction. However, failure of the prospective primary
participant to furnish a ceruncation or an explanation shall disqualify such person from participation In
this transaction.

3. The certification in this clause Is a material representation of fact upon which reliance was placed
when DHHS determined to enter Into this transaction. If it Is later determined that the prospective
primary participant knowingly rendered an erroneous certification, In addition to other remedies
available to the Federal Government, DHHS may terminate this transaction for cause or default.

4. The prospective primary participant shall provide immediate vyritten notice to the DHHS agency to
whom this proposal (contract) Is submitted If at any time the prospective primary participant learns
that its certification was erroneous when submitted or has become erroneous by reason of changed
circumstances.

5. The terms "covered transaction," "debarred," "suspended." "ineligible." 'lower tier covered
transaction," "participant." "person," "primary covered transaction." "principal," "proposal," and
"voluntarily excluded." as used In this clause, have the meanings set oul in the Definllions and
Coverage sections of the rules implementing Executive Order 12549; 45 CFR Part 76. See the
attached definitions.

6. The prospective primary participant agrees by submiUing this proposal (contract) thai, should Ihe
proposed covered transacUon be entered into, it shall not knowingly enler into any lower tier covered
transaction with a person who is debarred, suspended, declared Ineligible, or voluntarily excluded
from participation in this covered transaction, unless authorized by DHHS.

7. The prospective primary participant further agrees by submitting this proposal thai it will include the
clause titled "Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion -
Lower Tier Covered Transactions." provided by DHHS, without modification, in all lower tier covered
transactions and In all solicitations for lower tier covered transactions.

8. A participant in a covered transaction may rely upon a certification of a prospective participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or involuntarily excluded
from the covered transaction, unless it knov/s that the certification is erroneous. A participant may
decide the method and frequency by which it determines the eligibility of its principals. Each
participant may, but is not required to. check the Nonprocuremenl List (of excluded parties).

9. Nothing contained In the foregoing shall be construed to require establishment of a system of records
in order to rertder in good faith the certification required by this clause. The knowledge and

Exhibit F - Certificalion Regarding Debarmert, Suspension Contractor tnKiate .^5
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New Hampshire Department of Health and Human Services
Exhibit F

information of a participant is not required to exceed that which is normally possessed by a prudent
person in the ordinary course of business dealings.

10. Except for transactions authorized under paragraph 6 of these instructions, if a participant in a
covered transaction Knowingly enters into a lower tier covered transaction with a person who is
suspended, debarred, ineligible, or voluntarily excluded from partcipalion in this transaction. In
addition to other remedies available to the Federal government. DHHS may terminate this transaction
for cause or default.

PRIMARY COVERED TRANSACTIONS

11. The prospective primary participant certifies to the best of its knowledge and belief, that It and its
principals;
11.1. are not presently debarred, suspended, proposed for debarment, declared ineligible, or

voluntarily excluded from covered transactions by any Federal department or agency;
11.2. have not within a three-year period preceding this proposal (contract) been convicted of or had

a civil judgment rendered against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a public (Federal, State or local)
transaction or a contract under a public transaction; violation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery. brit>ery. falsification or destruction of
records, making false statements, or receiving stolen property;

11.3. are not presently indicted for otherwise criminaliy or civilly charged by a governmental entity
(Federal, State or local) with commission of any of the offenses enumerated in paragraph (l)(b)
of this certification; and

11.4., have not within a three-year period preceding this application/proposal had one or more public
transactions (Federal. State or local) terminated for cause or default.

12. Where the prospective primary participant Is unable to certify to any of the statements in this
' certification, such prospective participant shall attach an explanation to this proposal (contract).

LOWER TIER COVERED TRANSACTIONS

13. By signing and submitting this'lower tier proposal (contract), the prospective lower tier participant, as
defined in 45 CFR Part 76, certifies to the best of its knowledge and belief that it and its principals:
13.1. are not presently debarred, suspended, proposed for debarment, dedared ineligible, or

voluntarily excluded from participation in this transaction by any federal department or agency.
13.2. where the prospective lowor tier participant is unable to certify to any of the above, such

prospective participant shall attach an explanation to this proposal (contract).

14. The prospective lower tier partidpant further agrees by submitting this proposal (contract) that it will
include this clause entitled "Certification Regarding Debarment, Suspension, Inellgibility, and
Voluntary Exdusion - Lower Tier Covered Transactions," without modification in all lower tier covered
transactions and in all sollcitalions for lower tier covered transactions.

Contractor Name:

^ ( T,.- ( T-1 —_ Cn-i
Date y Name:Kofi stonz^ ^

Tide: Senior Manager, V/IC Cootracls
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Docusign Envelope ID; 6B460210-9042-4EF8-AB53-43E489846B57

New Hampshire Department of Health and Human Services
Exhibit G

CERTIFICATION OF COMPLIANCE WITH REQUIREMENTS PERTAINING TO
FEDERAL NONDISCRIMINATION. EQUAL TREATMENT OF FAITH-BASEO ORGANIZATIONS AND

WHISTLEBLOWER PROTECTIONS

•The Contractor Identified In Section 1.3 of the General Provisions agrees by signature of Ihe Contractor's
representative as identified in Sections 1.11 and 1.12 of the General Provisions, to execute the following
certification: ^

Contractor will comply, and will require any subgrantees or subconlraciors to comply, with any applicable
federal nondiscrimination requirements, which may include;

- the Omnibus Crime Control and Safe Streets Act of 1968 (42 U.S.C. Section 3789d) which prohibits
redpients of federal funding under (his statute from discriminating, either in employment practices or in
the delivery of services or benefits, on the basis of race, color, religion, national origin, and sex. The Act
requires certain recipients to produce an Equal Employment Opportunity Plan;

- the Juvenile Justice Delinquency Prevention Act of 2002 (42 U.S.C. Section 5672(b}) which adopts by
reference, the civll rights obligations of the Safe Streets Act. Recipients of federal funding under this
statute are prohibited from discriminating, either in employment practices or in the delivery of services or
benefits, on the basis of race, color, religion, national origin, and sex. The Act includes Equal
Employment Opportunity Plan requirements;

- the Civil Rights Act of 1964 (42 U.S.C. Section 2000d. which prohibits recipients of federal financial
assistance from discriminating on the basis of race, color, or national origin in any program or activity);

- the Rehabilitation Act of 1973 (29 U.S.C. Section 794). which prohibits recipients of Federal financial
assistance from discriminating on the basis of disability, in regard to employment and the delivery of
services or benefits, in any program or activity;

- the Americans with Disabilities Act of 1990 (42 U.S.C. Sections 12131-34). which prohibits
discrimination and ensures equal opportunity for persons with disabilities in employment. State and local
government services, public accommodations, commercial facilities, and transportation;

- the Education Amendments of 1972 (20 U.S.C. Sections 1681. 1683, 1685-86), v/hich prohibits
discrimination on the basis of sex In federally assisted education programs;

• the Ago Discrimination Act of,1975 (42 U.S.C. Sections 6106-07), which prohibits discrimination on the
basis of age in programs or activities receiving Federal financial assistance. It does not include
employment discrimination;

- 28 C.F.R. pt. 31 (U.S. Department of Justice Regulations - OJJDP Granl Programs); 28 C.F.R. pt. 42
(U.S. Department of Justice Regulations - Nondiscrimination: Equal Employment Opportunity; Policies
and Procedures); Executive Order No. 13279 (equal protection of the laws for faith-based and community
organizations); Executive Order No. 13559, which provide fundamental principles and policy-making
crileria for partnerships with faith-based and neighborhood organizations:

- 28 C.F.R. pt. 38 (U.S. Department of Justice Regulations -.Equal Treatment for Faith-Based
Organizations); and Whistleblower protections 41 U.S.C. §4712 and The National Defense Authorization
Act (NDAA) for Fiscal Year 2013 (Pub. L. 112-239. enacted January 2, 2013) the Pilot Program for
Enhancement of Contract Employee Whistleblower Protections, which protects employees against
reprisal for certain whistle blowing activities in connection with federal grants and contracts.

The certificate set out below is a material representation of fact upon which reliance is placed when the
agency awards the grant False certification or vioialion of the certification shall be grounds for.
suspension of payments, suspension or termination of grants, or government vride suspension or
debarment.

Exhibit G

Contractor InHiala
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New Hampshire Department of Health and Human Services
Exhibit G

In the event a Federal or State court or Federal or State administrative agency makes a finding ol
discrimination after a due process hearing on the grounds of race, color, religion, national origin, or sex
against a recipient of funds, the recipient will forward a copy of the finding to the Office for Civil Rights, to
the applicable contracting agency or division within the Department of Health and Human Services, and
to the Department of Health and Human Services Office of the Ombudsman.

The Contractor identified in Section 1.3 of the General Provisions agrees by signature of the Contractor's
representative as identified in Sections 1.11 and 1.12 of the General Provisions, to execute the following
certification:

I. By signing and submitting this proposal {contract) the Contractor agrees to comply with the provisions
indicated above.

Contractor Name:

^\iAnA 1^
latp' I KInmaDate' I NameiKorlStcnzei

Title: Senior Manager. WIC Contracts

Exhibit G _
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