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STATE OF NEW HAMPSHIRE
DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF PUBLIC HEALTH SERVICES
29 HAZEN DRIVE, CONCORD, NH 03301
603-271-4501  1-800-852-3345 Ext. 4501

Fax: 603-271-4827 TDD Access: 1-800-735-2964
www.dhhs.nh.gov

Lori A. Weaver
Commissioner

Iain N, Watt
Director

September 4, 2024

His Excellency, Governor Christopher T. Sununu
and the Honorable Council

State House

Concord, New Hampshire 03301

REQUESTED ACTION

Authorize the Department of Health and Human Services, Division of Public Health
Services, to amend an existing contract with Abbott Laboratories, Inc. (VC 268653), Columbus,
OH, to receive rebates on select formulas purchased with food instruments issued by the Special
Supplemental Nutrition Program for Women, Infants and Children, at no cost to the Department,
by exercising a contract renewal option, with an increase to projected rebate revenue of
$5,852,414 from $8,778,621 to $14,631,035 and extending the completion date from September
30, 2024 to September 30, 2026, effective October 1, 2024, upon Governor and Council approval.
100% Other Revenue received from Abbott Laboratories, inc.

The original contract was approved by Governor and Council on June 30, 2021, item #50.

Funds received to support this request will be deposited into the following account for
State Fiscal Years 2025 and 2026.

05-95-90-902010-22070000 HEALTH AND SOCIAL SERVICES, DEPT OF HEALTH AND
HUMAN S§VS, HHS: DIVISION OF PUBLIC HEALTH, BUREAU OF FAMILY HEALTH AND
NUTRITION, WIC FOOD REBATES

State Class / Job Current Increased Revised
Fiscal Prampmid Class Title Number Projected | (Decreased) | Projected
Year Revenue Amount Revenue

Private and $2,926,207 $0 | $2,926,207
2022 | 005-402823 Linsal Fiinide 90006011

Private and $2,926,207 30| $2.926,207
2023 | 005-402823 Loeal Fiinds 90006011

Private and $2,926,207 $0 | $2,926,207
2024 | 005-402823 Local Funds 90006011

Private and $0 $2,926,207 | $2,9286,207
2025 | 005-402823 Local Funds 90006011

Private and $0 $2,926,207 | $2,928,207
2026 | 005-402823 L oeal Eunds 90006011

The Department of Health and Human Services' Mission is to join communities and families

in providing opportunities for citizens to achieve health and independence.
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Projected | $8,778,621 $5,852,414 | $14,631,035
Revenue

EXPLANATION

The' purpose of this request is to extend the infamt formula contract with Abbott
Laboratories as part of the New England and Tribal Qrganizations, which includes Connecticut,
Maine, Massachusetts, Rhode Island, Vermont, and the Cherokee Nation to support the Special
Supplemental Nutrition Program for Women, infants and Children (WIC) through rebate revenue.
The WIC Program provides supplemental nutritious food, nutrition education and referral services
to pregnant women, new mothers, infants and preschool children who are at risk due to nutrition
related medical conditions or poor diets. The WIC Infant Formula Rebate Program complies with
federal rule 7 CFR 246.16(a) and controls the cost of infant formula in order to increase the
number of women, infants and children served by the NH WIC Program.

The Contractor provides rebates on selact infant formulas purchased through the WIC
program. This agreement allows the Department to receive revenue from the Contractor through
rebates on all standard milk and soy infant formula. The Contractor reimburses the Depariment a
percentage of the wholesale price as determined through the original competitive bid process.

'Approximately 17,172 unique participants will be served by the NH WIC Program each
Federal Fiscal Year through September 30, 2026.

As referenced in Exhibit A of the contract; the parties have the option to extend the
agreement for up to two (2) additional years, contingent upon satisfactory delivery of services,
available funding, agreement of the parties, and Governor and Council approval. The Department
is exercising its option to renew services for two (2) years of the two (2) years available.

Should the Governor and Council not authorize this request, the Department would be out
of compliance with federal regulations for the WIC program and rebate revenus would not'be
available to offset expenditures for the program’s infant formula purchased by WIC participants.

Area served: Statewide.
Source of Other Funds: 100% Other Revenue received from Abbott Laboratoﬁeé, Inc.

Respectfully.s itted,

ok

Lori A. Weaver
Commissioner

The Deparinient of Heaith and Human Services' Mission is to join communities and families
in providing opportunities for citizens to achieve health and independence.
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NEATO INFANT FORMULA REBATE AGREEMENT
AMENDMENT & MODIFICATION

To the Agreement ("Agreement”) made the 1st day of October, 2021, and amended the 1st day of May,
2024 by and between the Cherokee Nation, Connecticut, Maine, Massachusetts, New Hampshire,
Rhode Island, and Vermont {hereinafter NEATO)} and Abbott Laboratories Inc. {hereinafter
MANUFACTURERY}: :

WHEREAS, NEATO implemented a WIC Infant Formuta Rebate System intended to decrease the cost
of infant formula and improve program operations and services through increased participation in the
Special Supplemental Nutrition Program for Women, Infants, and Children {hereinafter WIC);

I WHEREAS, the MANUFACTURER agreed to provide to NEATO a rebate on infant formula
manufactured by the MANUFACTURER and issued to WIC participants: _ .

WHEREAS, pursuant to section 12(a) of the Agresment, all amendments must be in writing;

WHEREAS, NEATO wishes to exercise their option to exiend the Agreement in accordance with
section 8(b); and

- NOW, THEREFORE, for and in' consideration of mutual prorhises and covenants herein set forth, the
parties agree to amend the original contract as follows: ’

1. Amendment and Modification of Agreement: Extension of Term

This Agreement shall be extended for two (2) years. Section 8(a) of the Agreement is hereby
- modified to reflect the change in the Agreement's term end date from September 30, 2024 to
September 30, 2026, under the same terms, conditions, and rebate structure.

2. Effective Date of Amendment

This émendment shall be effective on October 1, 2024 and shall remain in effect until
September 30, 2026.

3 Continﬁance of Agreement

Except as. specifically amended herein, all other terms, conditions, and provisions of the
Agreement shall remain in full force and effect, ; ' '

"4, Execution and Counterpars.

+2 Section 24 of Agreement, titled "Execution of the’ Agreement in Parts,” shall be deleted and
replaced by the following:

24. Counterparts. This Agreement, and any amendment, may be executed in counterparts, each
of which shall be deemed an original, but all of which together shall be deemed to be one and
the same agreement. For the purposes of execution, a signed copy, including a PDF scan of an
electronic ‘or wet signature, of this Agreement delivered by e-mail or US Mail to the
Massachusetts conlact listed below and shall be deemed to have the same legal effect as
delivery of an original signed copy of this Agreement.

NEATO Infant Formula Rébata Agreement with Abbott Laboratorias, Inc
Amendment and Modification, May 2024
Page 1 of 10
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Beth Wilson-Lampro
Massachusetts WIC Program
Department of Public Health
250 Washington St, 6" fl.

- Boston, MA 02108
Email: Beth, Wilson@mass.qov

IN WITNESS WHEREOF, the parties have caused this AGREEMENT to be duly executed
intending to be bound thereby (signature pages follow with a single party on each respective

page):

[The remainder of this page is intentionally left blank]

NEATO Infant Formula Rebale Agreement with Abbott Laboratories, Inc
Amendment and Modification, May 2024
Page 2 of 10
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CHEROKEE NATION BY: Cherokee Nation

Chuck Hoskin Jr, Principal Chief

(The remainder of this page is intentionally left blank]

NEATO infant Formula Rebate Agreement with AbboH Laboratoriss, Inc *
Amendment and Modification, May 2024
Page 3 of 10
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CONNECTICUT BY: Connecticut Department of Public Health

Michelle C. Schott, Chief of Operations and Support Services

[The remainder of this page is intentionally left blank)

;

NEATO infant Formula Rebale Agreement with Abbott Laboratories, Inc
Amendment and Modification, May 2024
Page 4 of 10
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MAINE - BY: Maine Department of Health and Human Services

Benjamin Mann, Deputy Commissioner of Finance

" [The remainder of this page is intentionally left blank] .

NEATO Infant Formula Rebate Agreement with Abbolt Laboratories, Inc¢
Amendment and Modification, May 2024
Page 50f 10
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MASSACHUSETTS BY: Massachusetts Department of Public Health

Eileen Sullivan, Chief Operating Officer
\

(The remainder of this page is intentionally left blank]

NEATO Infant Formula Rebate Agreemenl with Abbofi Laboratorles, Inc
Amendment and Modification, May 2024
Page 6 of 10
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RHODE ISLAND BY/ Rhode island Department of Health

Utbala Bandy MD, MPH, interim Director of Health

[The remainder of this page is intentionélly left blank]

NEATQ Infant Formula Rebate Agreement with Abbolt Laboratorias, Inc
Amendment and Modification, May 2024
Page 7 of 10
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VERMONT BY: Vermont Departiment of Buildings and General
Services

Jennifer Fitch, Commissioner

[The remainder of this page is intentionally left blank]

NEATO infant Formula Rebale Agreement with Abbait Laboralories, Inc
. Amendment and Modification, May 2024
) Page 8 of 10

{
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NEW HAMPSHIRE 8Y: New Hampshire Department of Health & Human
Services

DocuSigned h}t:
I-u'n wqu
lain Watl, Intenm Director, New Hampshire Division of Public

Health Services

!

Approved as to form, execution and substance:-

OFFICE OF THE ATTORNEY GENERAL

DacuSigned by:

chuw, Qum{u
BY: L e
! Assistant Attorney General

8/27/2024

Date:

I hereby cerlify that the foregoing contract was approved by the Governor and Counci! of the State of
New Hampshire at the Meeling on: ‘

OFFICE OF THE SECRETARY OF STATE

By:

Title:

NEATO Infant Formula Rebate Agreement with Abbotl Laboralories, Inc
Amendment and Modification, May 2024
Page 9 of 10
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MANUFACTURER BY: Abbott Laboratories Inc

oy

Y
Kori Stenzel, Manager, WIC:

racts™ Abbott Nutrition

y STATEOF _-{Jhi O

COUNTY OF __Frpangiin

The foregoing instrument was acknowledged before me this R day of "M’y 2024
by COtné€rin€ Lor¢en +2. "

CATHERINE LORENTZ CotriBoe

B 4] Notary Publlc, State of Ohlo Notary Public/Justice df the Peace
:\ 9 . Commission #: 2024-RE-673662 My Commission Expires; -
. My Commission Explres 02-12-2029

NEATO Infant Formula Rebate Agreement with Abbott Laboratonies, Inc
Amendment and Modification, May 2024
Page 10 0f 10
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. ~

~ State of New Hampshire
Department of State

.

CERTIFICATE

[, David M. Scanlan. Secretary of State of the State of New Hampshire. do hereby cenify that ABBOTT LABORATORIES INC is
a Delaware Profit Corporation registered to transact business in New Hampshire on April 11, 2016. 1 further cenify that all fees
and documents required by the Secretary of State’s office have been received and is in good standing as {ar as this office is

.concerned.

Business 1D: 741958
Certificate Number: 0006751720

IN TESTIMONY WHEREOF,

I hereto set my hand and cause 10 be affixed
the Seal of the State of New Hampshire,
this 14th day of August A.D. 2024,

David M. Scanlan

Secretary of State




i
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CERTIFICATE

I, Jessica H. Paik, do hereby centify that 1 am a duly elected and qualified Assistant Secretary of Abbott Laborataries
Inc. and acting s such; thai Abbott Laboratories Ing. is a corporation duly organized and validly existing under the laws of
the State of Delaware with its principal office at 100 Abbott Park Road, Abbott Park, Lake County, Illinois; that I am &
keeper of its books and records and its corporate sea); that the following resolution is a true, complcte and correct copy of an
action taken by written consent of its sole Director on June 25, 2007; that such reschution is still in force; and that the
following persons have been duly appointed to the offices set forth after their names and are present incumbeats of such
offices:

RESOLVED: That any one of the Chairman of the-Board and Chicf Executive Officer; any President and Chief
Operating Officer: the Chief Financial Officer; any Executive Vice President; any Group Vice President; eny Senior Vice
President; any Vice President; the Secretary; the Controller; the Treasurer; any Assistant Treasurer; any Divisional Vice
President; any Divisional Director; any Director; any Business Unit Controller; any Manager or any Administrator of any one
of Contracts, Pricing, Marketing, Sales or Commercial Operations; or any Divisional Government Sales Manager of this
Corporation, be, and horeby are, suthorized (o quote prices and tender bids, and to enter into contracts for the sale of any
products or services of this Corporation to, and with, any and all customers of this Corporation, including specifically the
United States and any of its offices, agencies or departments, and any state of the United States or political subdivision
thereof, and any of their offices, agencies or departments, having full autharity in their discretion as to prices, terms,
conditions, warranties or any other provisions necessarily relating to said bids and contracts. '

MICHAELA PARDUBICKA-JENKINS BRENT AMES

Vice President, Pediatric Nutrition Senior Manager, Commercial Operations

US Pedintric Nutrition i Abbott Nutrition, a division of

Abbott Nutrition, a division of Abbott Laboratories Abbatt Laboratories Inc.

NATALIA M. HARROD LORI HONNER

Divisional Vice President & Controller Sr. Director, Commercial Operations

Abbott Nutrition, a division of ’ Abbott Nutrition, a division of

Abbott Laboratories Inc. Abbott Laboratories Inc

KORI STENZEL RYAN HULSE

Sr. Manager, WIC Contracts Senior Manager, Acute Caré Contracting
Abbott Nutrition, a division of Abbott Nutrition, a division of

Abbott Laboratories Inc, " Abbott Laboratories Inc. ‘

MINDI MYSER MANDY PRIME .
Divisional Vice President, Marketing Senior Manager, Distributor Relations/Operations
Abbott Nutrition, a division of Abbott Nutrition, a division of

Abbott Laboratories Inc. Abbott Laboratories Inc.

JASON M. SMITH

Divisional Vice President Consumer Sales
Abbott Nutrition, a division of

Abbott Laboratories Inc.

[N‘WiTNESS WHEREQF, I have affixed my name as Assistant Secretary of Abbott Laboratories Inc. as of this

{7 day of August, 2024,

Jcss@ H. Paik, Assistant Swﬁm :

#20735007v1
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4 : DATE (MM/DDIYYYY)
ACORD CERTIFICATE OF LIABILITY INSURANCE | [ eeimon

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. ~

IMPORTANT: If the certificate holder Is an ADDITIONAL INSURED, the policy{ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an éndorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such andorsement(s). .

PRODUCER Lockion Compinics TG
Three City Place Drive, Suitc 900 PHONE [ FAX
St Louis MO 63141-7081 . . ' e (ALC. e
(314) 432-0500  ADDRESS:
midwestcertificates@lockton.com INSURER{S) AFFORDING COVERAGE HAIC ¥
msurer 4 : Old Republic Insurance Company 24147
INSURED . 3 B
Abbott Laboratorics, Inc. : INSURER B :
P431883 100 Abbott Park Road INSURER C
Abbott Park [L 60064 INSURER 0 :
' INSURER E :
i INSURER F :
COVERAGES CERTIFICATE NUMBER: 16010033 REVISION NUMBER: AAXXXNN

THIS 1S TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. )

ADDLISUBR F ¥
'Ers:? TYPE OF INSURANCE INSD | wvp POLICY NUMBER 53#6%35\«@; (.‘23}0‘6‘&5’% LIMITS
A | X | cOMMERCIAL GENERAL LIABILITY ol ON| MwzziIso1 e 171173024 1172025 | EACH OCCURRENCE s 1,000,000
' i : ’ DAMAGE TG RENTED
x| CLAIMS-MADE OCCUR PREMISES (Ep gceumence) | 3 100,000
X | _Retro Date; 1/i/13 ' MED EXP (Any anaperson) [ 3 5,000
PERSONAL & ADV INJURY | s 1,000,000
GEML AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE 3 2,000,000
X | poLicy IR Loc _ PRODUETS - COMPIOP AGG | 5 2.000,000
OTHER: : : g , 3
A | AUTOMOBILE LIABILITY N | N| MWTB 3433424 172024 | 17172005 | GOMBRED SNGIETIMT 5™ 50500
¥ | ANY AUTO ; BODILY INJURY (Per parson) | $ X X XXX XX
| own CHEDULED 3
[ 20n, [0 - \ o0y o o= sl XXX
IRED A AMA! N
| __1 AuToS ONLY AUTOS ONLY | (Per aceident] § XXXXXXX
‘ $ XXXXXXX
UMBRELLA LIAB OCCUR NOT APPLICABLE EACH OCCURRENCE $ XAXXXXX
EXCESS LIAB CLAIMS-MADE . AGGREGATE 8 XAXXXXX
oeo | | revenmions j $ XXAXXXX
WORKERS COMPENSATION PER TR
A | s N | Mwe 314333 24 112024 {niz0as | X | SFargre | (88
ANY PROPRIETOR/PARTNEREXECUTIVE [~ -1 E.L. EACH ACCIDENT s 1,000,
OFFICERMEMBER EXCLUDED? LM|vra 1,000,000
{Mandatory In NH) = E.L. DISEASE - EAEMPLOYEE] | .G00.000
Il yes, describe under G
DESCRIBTION OF OPERATIONS below EL. DISEASE - POLICY LIMIT | 3 | 000,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES {ACORD 101, Additional Remarks Schedule, may be attached if more space is requirad)

THIS CERTIFICATE SUPERSEDES ALL PREVIOUSLY ISSUED CERTIFICATES FOR THIS HOLDER, APPLICARLE TO THE CARRIERS LISTELY AND THE FOLICY TERM(S) REFERENCED,

RE: 3300 Stelzer Rd, Columbus, OH. 43129, LI

Department of Health and Human Services is included as additional inswred i required by written contract with respect Lo General Liability per the terms and conditions of the
palicy. : ' :

f

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE

16010033 . THE EXPIRATION DATE THEREQF, NOTICE WILL BE DELIVERED IN
o PO ONS.

DEPARTMENT OF HEALTH AND HUMAN SERVICES AN T E = SEICU R OVISION

129 PLEASANT STREET

CONCORD NH 0110|-3857 AUTHORIZED REPRESENTA

) ® 1988-2 CORD CORPORATION. All rights reserved.
ACORD 25 {2016/03) Tfha_ACORD name and logo are registered marks of ACORD
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STATE OF NEW HAMPSHIRE _
DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF PUBLIC HEALTH SERVICES

Lori A, Shibinette 219 HAZEN DRIVE, CONCORD, NH 03301
* Commisstoner 603-271-4501 1-800-852-3345 Ext. 450]
Fax: 603-271-4827 TDD Access: 1-800-735-2964

Patricia M. Tilley www.dhhs.nh.gov

-Director

June 9, 2021
His Excellency, Governor Christopher T. Sununu
and the Honorable Council’
State House _
Concord, New Hampshire 03301
~REQUESTED ACTION

Authorize the Department of Health and Human Services, Division of Public Health
Services, to enter into a contract with Abbott Laboratories, Inc. (VC 268653}, Columbus, OH, at
no cost to the Department, to receive rebates on select formulas purchased with food instruments
issued by the Special Supplemental Nutrition Program for Women, Infants and Children with a
rebate revenue of $8,778,621 with the option to renew for up to two (2) additional years, effective
upon Governor and Council approval or October 1, 2021, whichever is later, through September
30, 2024. 100% Other Revenue received from Abbott Laboratories, Inc.

Funds received to support this request will be deposited into the following account for
State Fiscal Years 2022, 2023 and 2024.

05-95-90-902010-22070000 HEALTH AND SOCIAL SERVICES, DEPT OF HEALTH AND
HUMAN SVS, HHS: DIVISION OF PUBLIC HEALTH, BUREAU OF POPULATION HEALTH
AND COMMUNITY SERVICES, WIC FOOD REBATES

Fiscal Year Tite Rovene Code | 010
2022 Private and Local Funds 005-402823 $2,926,207
2023 Private and Loca! Funds 005-402823 $2,926,207
2024 Private and Local Funds 005-402823 $2,926,207

Total Projected Revenue $8,778,621
' EXPLANATION

The purpose of this request is to support the Special Supplemental Nutrition Program for
Women, Infants and Children (WIC) through rebate revenue. The WIC Program provides
supplemental nutritious food, nutrition education and related assessment and referral services to
pregnant women, new mothers, infants and preschool children who are at risk due to nutrition
related medical conditions or poor diets. The WIC Infant Formula Rebate Program complies with
federal rule 7CFR 246.16(a) and controls the cost of infant farmula in order to increase the number
of women, infants and children served by the NH WIC Program. Unless medically contraindicated,
the selected manufacturers’ products are issued to WIC Program participants.

This agreement will allow the Department to receive revenue from the Contractor through
rebates on all standard milk and soy infant formula. Eligible individuals of the WIC Program
purchase infant formula at participating retailers. The State reimburses the Electronic Benhefits

The Department of Health and Human Sevvices” Mission is o join communitios and families
in providing oppovtunities for citizens te aclieve hoalth aud independence.
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His Excellency, Governor Christopher T. Sununu
and the Honorable Councll
Page 2 0f2

Transfer (EBT) Contractor, Conduent State & Local Solutions, Inc., through a daily Automated
Ciearing House (ACH) draw for food/formula redeemed at authorized NH retailers. The infant
. formula manufacturer, Abbott Laboratories, Inc. will reimburse the State at 132.6% for liquid
concentrate, 114.7% for powder, and 15% of the wholesale price for ready-to-feed formula. This
revenue combined with federa! food dollars is used to provide food/formula benefits to eligible -
participants enrolled in the NH WIC Program. '

Approximately 21,155 unique.participants will be served by the NH WIC Progrém each -
Federal Fiscal Year through September 30, 2024. :

The NH Department of Health and Human Services is a member of the New England and
Triba) Organizations {NEATQ) Consortium, which also includes the States of Connecticut, Maine,
the Commonwealth of Massachusetts, Rhode Island and Vermont, as well as the Cherokee
Nation. The Commonwealth of Massachuselts acted as the lead State for the NEATO
Consortium. '

NEATO selected the Vendor through a competitive bid process. NEATO published a
competitive invitation to Bid (ITB) on thé Commonwealth of Massachusetts' official procurement
website, COMMBUYS, from January 20, 2021 to March 17, 2021 and emailed notification of the
ITB posting to all three (3) Food and Drug Administration qualified infant formula manufacturers.
In addition, the Department published the link to the NEATO ITB posting and any subsequent ITB
documents and addendums on the Department's procurement website.

Four (4) bids were received. A public bid opening was conducted on March 17, 2021,
2:00 PM ET, in Massachusetts, by the lead State. The bids were reviewed and evaluated by a
team of individuals with program specific knowledge and/or experience. Under federal regulation,
the infant formuia rebate evaluation criterion is a ranking by the lowest total net costs, which is
the wholesale price minus the rebate amount. The lowest monthly wholesale cost for all formulas
was determined for each bidder. Abbott Laboratories, Inc. was the single lowest bidder and
received a passing-score on all technical requirements.

As referenced in Exhibit A, Revisions to Standard Contract Provisions, Section 1.
Revisions to Form P-37 Genera! Provisions, Subsection 1.3 of the contract; the parties have the
option to extend the agreement for up to two (2) additional years, contingent upon satisfactory
delivery of services, available funding, agreement of the parties, and Governor and Council

approval.

Should the Governor and Council not authorize this request, the Depariment will be out of
.compliance with the U.S. Department of Agriculture’s federal regulations requiring State Special
Supplemental Nutrition Programs for Women, Infants and Children to contract with an infant
formula company for rebates on infant formulas. In addition, the rebate revenue will not be
available to offset expenditures for food/formula purchased by WIC Program participants.

Area served: Statewide
Source of Funds: 100% Other Revenue received from Abbott Laboratories, Inc.

3 Respectfully submitted,

Lori A, Shibinette
Commissioner
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FORM NUMBER P-37 {version 12/11/2019)}

Subject:_WIC Retail Infant Formula Rebate (RFB-2022-DPHS-01-FORMU-01)
(New England and Tribal Organizations (NEATO) Invitation To Bid #NC0126: WIC Retail Infant Formula
Rebate Agreement) -

Netice: This agreement and all of its attachments shal) become public upen submission to Governor and
: Executive Council for approval. Any information that is private, confidential or proprietary must
be clearly identified to the agency and agreed to'in writing prior 10 signing the contract,

AGREEMENT
The State of New Hampshire and the Contractor hereby mutually agree as (ollows:”

GENERAL PROVISIONS

1. IDENTIFICATION.
1.1 State Agency Name 1.2 Statc Agency Address

New lﬁmpshirc Department of Health and Muman Services 129 Pleasant Strect
) Concord, NIt 03301-3857

1.3 Contractor Name 1.4 Contractar Address

Abbott Laboratorics Inc. | 3300 Stclzer Road, Dept. 106711, RP2-2
Columbus, OH 43219

1.5 Contractor Phone 1.6 Account Number . 1.7 Completicn Daic #| 1.8 Price Limitation
Number
. 05-95-90-902010-2207 Seplember 30, 2024 N/A - REDATE
(614) 62'4-58 16
1.9 Contracting Officer for Stalec Agency 1.10 State Agency Telephone Number
Nathan D. White, Director (603) 271-9611
1.1} Contractor Signaiure 1.12 Name and Title of Contractor Signatory
. > ' Kori Stenzel, Senior Manager, WIC Contracts
/Z % Date: ) .
e g, /2/ 21 :
1.13  State Agency Signature 1114 Name and Titte of State Agency Signatory

/Tﬁzﬁ d | ‘Q%‘ Dete:'5r9/2021 Patricia Tilley, Interim Direclor - DPHS

I.15 Approval by the N.-H. Degwefment of Administration, Division of I'ersonnel {ifapplicable) '

By: Director, On:

1.16 Approval by the Attarney Gcncr:al-(Forrn1 Substance and Exccution) (if applicable)

By: ' On;
D k. . Y
1.17  Approvhl bEGE G A ERSutive Council (if applicable) 06/11/21
G&C liem number: " G&C Meeting Date:
|
Page 1 of 4 - Contractor Initials £

Date{y { ]2t

NEATO AGREEMENT APPENDICES B THROUGH H,  PAGE 62
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1. SERVICES TO BE FERFORMED. The State of New
Hampshire, acting through the agency identificd in block 1.1
(“State™), enpapes contractor identified in block L3
(“Contractor”) to perform, and the Contractor shell perform, the
work or sale of goods, or both, identified and more particularly
- described in the attached EXHIBIT B which is incorporated
herein by reference (“Services™).

3. EFFECTIVE DATE/COMPLETION OF SERVICES.
3.1 Notwithstanding any provision of this Agrcement to the
contrary, and subject to the approval of the Governor and
Executive Council of the State of New Hampshire, if applicable,
this Agreement, and oll obligations of the parties hereunder, shall
become effective on the date the Gowernor and Exceutive
Council approve this Agrecement as indicuted in block 1.17,
unless no such approval is required, in which case the Agreement
shall become effective on the date the Agreement is signed by
the Siate Agency as shown in block 1.3 ("Effective Daie™).

3.2 If the Contractor commences the Services prior to the
Effective Date, all Services performed by the Contractor prior to
the Effective Date shal be performed at the sole risk of the
Contractor, and in the event that this Agreement does not become
effective, the State shall have no liability to the Contvaclor,
including without limitation, any obligation ta pay the
Contractor for any costs incwrred or Services performed.
Contractor must complete all Services by the Completion Date
specified inblock 1.7

4. CONDITIONAL NATURE OF AGREEMENT,
Notwithstanding any provision of this Agreement o the
contrary, all obligations of the State hereunder, including,
without limitation, (he contihuance of payments hercunder. arc
contingent upon Hhe availability and continued appropriation of
funds affecied by any state or federal legislative or executive
action that reduces, climinates or otherwise modifics the
appropriation or availability of funding for this Agreement and
the Scope for Services provided in EXHIBIT B, in wholc or in
part. In no cvent shall the Staie be liable for any payments
hercunder in cxcess of such available appropriated funds. In the
event ol a reduction or termination of appropriaied funds, the
State shall-have the right to withhold payment until such funds
become available, if ever, and shall have the right (o reduce or
terminatc the Services under this Agreemwent immediately upon
giving the Contractor notice of such reduction or termination.
The State shall not be required to transler funds from any other
account or source to the Account identified in block 1.6 in the
event funds in that Account are reduced or unavailable.

5. CONTRACT PRICE/PRICE LIMITATION/
PAYMENT.

5.1 The contract price, method of paynwnt, and terms of payment
are identificd and more particularly described in EXHIBIT C
which is incorporated herein by reference.

5.2 The payment by the State of the contract price shall be the
only and the complete reimbursement to the Contractor for all
expenses, of whatever nature incurred by the Contractor in the
performance hereof, and shall be the only and the complete
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compensation 1o the Contractor for the Services. The State shall
have no Hability to the Contractor other than the contract price,
53 The Stle reserves the right to offset [rom any amounts
otherwise payable to the Contractor under this Agreement those
liquidated amounts required or permitted by N.FL RSA 80:7
through RSA 80:7:¢ or any other provision of law,

5.4 iNotwithstanding any provision in this Agreement to the
contrary, and notwithstanding unexpected circumstances, in no
event shall the total of a1l payments authorized, or actually made
hereunder, execed the Price Limitation set forth in block 1.8.

6. COMPLIANCE BY CONTRACIOR WITH LAWS
AND REQULATIONS! EQUAL EMPLOYMENT
OPPORTUNITY.

G.1 In conncction with the performance of the Services, the
Contractor shall comply with all applicable statutes, laws,
regulations,, and orders of federal, state, county or municipal
authorities which impose any obligation or duty upon the
Contractor, including, bul not limited to, civil rights and equal
einployment opportunitly laws. In nddition, if this Agreement is
funded in any part by monies of the United States, the Contractor
shall comply with all federal executive orders, rules, regulations
and statutes, and with any rules, regulations and guidelines as the
State or the United States issue to implement these regulations.
The Cantractor shall also comply with all applicable intellectual
property laws, :

6.2 During the term of this Agreement. the Contractor shall not
discriminate against employecs or applicants for employment
because of race, color, religion, creed, age, sex, handicap, sexual
oricntation, o1 national onigin and will take affiemative action to

_ prevent such discrimination.

6.3. The Contractor agrees to permit the State or United States
access 1o any of the Contractor’s books, records and accounts for
the purpose of ascertaining comipliance with s!! rules, regulations
and orders, and the covenants, terms and conditions of this
Agreement.

7. PERSONNEL.

7.1 The Contractor shalf at its own expense provide all personncl
necessary to perform the Services. The Contractor warrants that
all personnel engaged in the Services shall be qualified to
performy the Services, and shall be properly licensed and

. otherwise suthorized to do so under all applicable laws,

7.2 Unless otherwise authorized in writing, during the term of
this Agreement, and for a period of six (6) months afler the
Conupletion Date in block 1.7, the Cantractor shall not hire, and
shall not permit any subcontractor or other person, firm or
corporation with whom it is engaged in a combined effort to
perform the Services to hire, any person who is a State employee
or official, who is materially involved in the procurement,
administration or performance of this Agreement.  This
provision shall survive termination of this Agrcement.

7.3 The Contracting Officer specified in block 1.9, or his or her
successor, shall be the State’s representative. Inthe event of any
dispute conceming the interpretation of this Agreement, the

Contracling Officer’s decision shall be final for the State.
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x

§. EVENT OF DEFAULT/REMEDIES.
8.1 Any one or more of the following acls or omissions of the
Contracior shall constitute an event of default hereunder (“Evcnl
of Default™):

8.1.1 failure to perform the Services setisfactorily or on
schedule;

8.1.2 failure to submit any report required hercunder; and/or
£.1.3 failure 1o perform any other cuvenant, term or condition of
this Agrecment.

8.2 Upon the occwrrence of any Livent of Default, the Siate may
take any onc, or more, or all, of the follvwing sctions:

8.2.1 give the Conlractor a written notice specifying the Event of
Default and requiring it to be remedicd within, in the absence of
a greater or lesser specification of time, thirty (30) duys from the
daic of the notice; and if the Event of Default is not timely cured,
terminate this Agreement, effective two (2) days after giving the
Contractor netice of termination;

R.2.2 give the Contractor a wrilten nolice specifying the Event of
Default and suspending all payments 1o be made under this
Apreement and ordering that the portion of the contract price
which would otherwise accrue to the Contractor during the
period from the date of such notice until such time as the Stalc
determines that the Contractor has cured the Event of Default
shalt never be paid to the Contructor;

8.2.3 pive the Contractor a written notice specifying the Event of
Default and set off against any other obligations the Stale may
owe to the Contractor any dninages the State seffers by reason of
any Event of Default; andfor

8.2.4 give the Contractor a written notice specifying the I3 \Lnt of
I)ehult treat the Agreenient as breached, lerminate the
Agreement and pursue any of its remedies at law or in cquity. or
both. :

8.3, No failure by the State to enforce any provisions hereof after
any Event of Default shall be deemed a waiver of its rights with
regerd 1o that Event of Delauli, or any subsequent Liven! of
Lefauli. No express failure to enforce any Event of IDefault shalt
be deened a waiver of the right of the State to enforce each and
all of the provisions hereof upon any further or other Event of
Defauht on the part of the Contractor. b

-

9. TERMINATION.

9.1 Notwithstanding parsgraph 8, the State may, at its sole -

discretion, terminate the Apreement for any reason, in whole or
in pant, by thirty (30) days written notice te the Coniractor that
the Siate is exercising its option 1o terminate the Agreement,

9.2 In the event of an carly termination of this Agreement for
any rcason other than the completion of the Services, the
Contractor shall, at the State’s discretion, deliver to the
Contracting Officer, not later than fifteen (15) days after the date
of termination, a report (*1'crmination Report™) describing in
detail all Services performed, and the contract price earned, to
and including the date of termination. The form, subject matter,
comtent, and number of copies of the Termination Report shall
be identical 1o thosc of any Final Report described in the attached
EXHIBIT B, In addition, at the Statc’s discretion, the Contraclor
shall, within 15 days of notice of early termination, develop and
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submiit to the Statc .o Transition Plan for services under the
Apgreement.

10. DATA/ACCESS/CONFIDENTIALITY/
PRESERVATION.

10.1 As used in this Agreement, the word “data” shall mean all
information and things developed or obtained during the
performance of, or acquired or developed by reason of, this
Agreement, including, but not limited to, all studics, reports,
files, farmulae, surveys, maps, charts, sound recordings, video
recordings, pictorial reproductions, drawings, analyses, graphic
representations, computer programs, computcr printouts, notes,
letters, memoranda, papers, and documends, all whether
finishud or unfinished. .

10.2 All duts and any property which has been received from
the State or purchased with funds provided for that purpose
under this Agreemenl. shall be the property of the State, and
shall be returned to the Staie upon demand or upon wermination
ol this Agreement for any reason.

10.5 Conlidentiality of data shall be governed by N.H. RSA
chapler 21-A or other existing law. Disclosure of data requires
prior wrilten approval of the Stale.

11. CONTRACTOR'S RELATION TO THE STATE. Inthe
performance of this Agreement the Contractor is in all respects
an independent contractor, and is neither an agent nor an
cmployee of the State. Neither the Contractor nor any of ils
officers, ecmployees. agents or members shall have suthority to
bind the State or receive any henefits. workers' compensation or
other emoluments provided hy the State 10 its employces.

12. ASSIGNMENT/DELEGATION/SUBCONTRACTS.
12.1 The Contractor shull not assign, or otherwise transfer any
interest in this Agrecment without the prior wrilten notice, which
shall be provided to the State at least fiftcen (15} duys prior to
the assignment, and a written consent of the State. For purposes
of this parsgraph, a Change of Contral shall constitute °
assignment.  “Change of Control” means (a)  merger,
consolidation, or a transaction or serics of related transactions in
which a third panly, topether with its affilintes, becomes the
direct or indirect owner of fifly pereent (50%) or more of the
voling shares or similar equily interests, or combined voting
power of the Contractor, or (b) the sale of all or substantially al)
of the assets of the Contractor.

12.2 None of the Services shall be subcontracted by the
Contractor withoul prior writlen notice and consent of the State,
The State is entitled to copies of all subconiracts and assisnment
agreements and shall noi be bound by any provisions contained
in a subcontracl or an assignment agresment to which it is not a
party.

13, INDEMNIFICATION. Unless otherwise exempted by law,
the Contractor shall indemnify and-hold harmless the State, its
officers and employees, from and against any and sl claims,

" liabilities and costs for any personal injury or property damages,

patent or copyright infringement, or other claims asserted against
the State, its officers or employees, which arise out of (or which
may be claimed to arise out of) the scts or omission of the
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Contructor, or subcontractors, including but not limited to the
nepligence, reckless or intentional conduel. The Staie shall not
be lizble for any costs incurred by the Contractor arising under
this paragraph 13. Notwithstanding the foregoing, nothing hercin
contained shall be decmed to constitute a waiver of the sovercign
immunity of the Statc, which immunity is hereby reserved to the
Statc. This covenant in paragraph 3 shall survive the
termination of this Agreement.

14. INSURANCE.
14.3 The Contractor shall, al its sole expense, obiain and
continuewusly maintain in  force, and shall require any
subcontractor or assignee to obtain and maintain in force, the
following insurance:
14.1.1 commercial gencral liability insurance against all claims
of bodily injury, death or property damage, in amounts of not
less than 51,000,000 per occurrence and §2,000,000 aggregate
or excess; and
14.1.2 special cause of loss coverage form covering all property
subject to subparagraph 10.2 herein. in an amount not less than
80% of the whole replacement value ol the property.
14.2 The policies described in subparagraph 14.1 herein shall be
on policy forms and endorsements approved for use in the State
of New I1ampshire by the N.H. Department of Insurance, and
issucd by insurers licensed in the State of New Hampshire.
14.3 The Contrector shall fumish to the Contracting Officer
identified in block 1.9, or his or her successor, a centificate(s) of
insurance for all insurance required under this Agreement.
Contractor shall also furnish to the Contracting Officer identificd
in block 1.9, or his or her suceessor, certificate(s) of insurance
- for all renewal(s) of insurance required under this Agreement no
later than 1en (10) days prior to the expiration date of cach
insurance policy. The certificate(s) of insurance and nay
rencwals thereof shall be attached and are incorporated herein by
reference.

15. WORKERS’ COMPENSATION. i

I5.1 By signing this agreement, the Contractor agrecs, certilics
and warrants that the' Contractor is in compliance with or cxempt
[rom, the requirements of N.I. RSA chapter 2R1-A (“Weorkers’
Compensation”).

15.2 To the extent the Contractor is subject to the requirements
of N.H. RSA chapter 281-A, Contracior shall miaintain, and
require any subcontractor or assignee 10 secure and maintain.
payment of Workers’ Compensation in connection with
aclivities which the person proposes to undertake pursvant to this
Agreeruent. The Contractor shail furnish the Contracting Officer
identified in block 1.9, or his or her suceessor, proofof Workers'
Compensation in the manner described in N.IL RSA chapter
281-A and any applicable renewal(s) thereof, which shalt be
attached end are incorporated herein by reference, The State
shall not.be responsible for payment of any Workers'
Compensation premiums or for any other claim or benefit for
Contractor, or any subcontractor or employee of Contractor,
which might arisc under applicable State of New Humpshire
Workers’ Compensation laws in  conncclion  with  the
performance of the Services under this Agreenent.
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16. NOTICE. Ahy notice by a party hercto to the other party
shall be deemed 10 have been duly delivered or given at the lime
of inailing by certified mail, postage prepaid, in a United States
Post Office nddressed 1o the parties at the addresses given in
blocks 1.2 and 1.4, herein.

17. AMENDMENT, This Agreement may be amended, waived
or discharged only by an instrument in writing signed by the
partics hereto and only after approval of such smcndment,
waiver or discharge by the Governor and Executive Council of
the State of New Hampshire unless no such approval is required
under the circumstances pursuani to State law, rule or policy.

18. CHOICE OF LAW AND FORUM. This Agrcement shall
be governed, interpreted and construed in accordance with the
laws of the State of New Hampshire, and is binding vpon and
inures to the benefit of the panics and their respective successors
and assigns. The wording used in Lhis Agreement is the wording
chosen by the parties 10 express their mutual intent, and no rule
of construction shall be applied against or in favor of any party,
Any actions arising out of this Agreement shall be brought and
maintained in New Hampshire Superior Court which shall have
exclusive jurisdiction thereof.

19. CONFLICTING TERNMS. In the cvent of a conilict
between the terms of this P-37 form (as modified in EXHIBIT
A) and/or attachments and amendment thereof, the tenns of the
P-37 (as modified in EXHIBIT A) shall control.

20. THIRD PARTIES. The parties hercio do nol intend to
benefit ony third parties and this Agreeinent shall not be
construed to confer any such berefit.

21. HEADINGS, The headings throughout the Agreement are
lor relerence purposes only, and the words contained therein
shall in no way be held to explain, modify, amplify or sid in the
interpretation, construction or meaning of the provisions of this
Agreement.

Additional or modifying-
provisions sel forth in the allached EXHIBIT A are¢ incorporaled
herein by reference, ’

13. SEVERABILITY. Inthe event any ofthe provisions of this
Agreenent ore held by a court of competent jurisdiction 10 be
contrary to any state or federal law, the rewmaining provisions of
this Agreement will remain in full force and effect.

24. ENTLRE AGREEMENT. This Agreement, which may be
executed in A number of counterparts, each of which shall be
decmed an original, constitutes the entire agrecment and
understanding bciween the partics, and superscdes all prior
agreements and understandings with respect to the subject mateer
lwreof.
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New Hampshire Department of Health and Human Services
WIC Retail Infant Formula Rebate

EXHIBIT A

REVISI‘ONS TO STANDARD CONTRACT PROVISIONS

This is a Rebate Agreement. The 5elected vendor shall make payment for rebate dollars
to the New Hampshire Department of Health and Human Services, Division of Public
Health Services, through the Women, Infant and Children (WIC) Program.

1. Revisionsto Form P-37, General Provisions

1.1,

1.2,

1.3

1.4.
1.5.
1.6.
1.7.

Paragraph 2, Services to be Performed, shall read;
2. SERVICES TO BE PERFORMED.

The State of New Hampshire acting through the agency identified in block
1.1. ("State Agency Name”), engages Contractor identified in block 1.3
(“Contractor Name") fo provide rebates with respect to goods identified and
described in the Contract,

Paragraph 3, Effective Date/Completion of Services, Subparagraph 3.1 is
amended as follows:

3.1. Notwithstanding any provision of this Agreement to the contrary, and

- subject to the approval of the Governor and Executive Council of the

State of New Hampshire as indicated in block 1.17, this Agreement, and

“all obligations of the parties hereunder, shall become effectwe on
Octaber 1, 2021.

Paragraph 3, Effective Date/Completion of Services, is amended by adding
subparagraph 3.3 as follows:

3.3. The parties may extend the Agreement for up to two (2) additional year{s)
from the Completion Date, contingent upon satisfactory delivery of
services, available funding, agreement of the parties, and approval of the
Governor and Executive Gouncil.

Paragraph 4, Conditional Nature of Agreement is deleted in its entirety.
Paragraph 5, Contract Price/Price Limitation/Payment, is deleted in its entirety.
Paragraph 9, Termination is deleted in its entirety. '

Paragraph 12, Assignment/Delegalion/Subcontracts, is amended by adding
subparagraph 12.3 as follows:

12.3. Subcontractors are subject to the. same contractual conditions as the
Contractor and the Contractor is responsible to ensure subcontractor
compliance with those conditions. The Contractor shall have written
agreements with all subcontractors, specifying the work to be perfarmed
and how corrective action shali be managed if the subcontractor's
performance is inadequate. The Contractor shall manage the
subcontractor's perfarmance on an ongoing basis and take corrective

RF8-2022-0PHS-01-FORMU, Exhigil A - Revisions to Slandard Conlract Provisions Contractor Initiols _E-1
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New Hampshire Department of Health and Human Services
WIC Ret_ail Infant Formula Rebate _

EXHIBIT A

action as necessary. The Contractor shall annually provide the State with
a list of all subcontractors provided for under this Agreement and notify
the Stale of any inadequate subconifractar performance.

1.8 Paragraph 14, Insurance, is deleted in its entirety.

RFB-2022-0PHS-01-FORMU Exhibil A - Revisions to Standard Contract Provisions Contractor Initials _K

Abboll Laborataries, Inc. Page 2 of 2 Dalehlgd u

NEATO AGREEMENT APPENDICES B THROUGHH,  PAGE 67



Docusign Envelope 1D: 6B460210-9042-4EF 8-AB53-43E489846B57

SPECIAL —SUPPI,EMENTAL NUTRIT]ON PROGRAM
FOR WOMEN, INFANTS, AND CHILDREN (WIC PROGRAM)

NEW ENGLAND AND TRIBAL ORGANIZATIONS (NEATO)

Cherokee Nation
Connecticut
Matine
Massachusetts
New Hampshire .
Rhode Island

Vermont

WIC RETAIL INFANT FORMULA REBATE AGREEMENT

" WITH ABBOTT LABORATORIES INC.,

Revised & Final
Effective: October 1, 2021
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This AGREEMENT is made effective this 1" day of October 2021 and shall be interpreted pursuant to
the respective laws of each state and the tribe as hereinafter detailed, by and between the Cherokee
Nation, the State of Connecticut, the State of Maine, the Commonwealth of Massachusetts, the State of
New Hampshire, the State of Rhodc Island, and the State of Vermont, (hereinafter NEATO) and
Abbott Laboratories Inc. (hereinafter MANUFACTURER).

WHEREAS, NEATO desires to implement a WIC infant formula rebate systemn intended to decrease
the cost of infant formula and improve program operations and services through increased participation

* in the Special Supplemental Nutrition Program for Women, Infants, and Children (hereinafter WIC
Program) by cligible participants. ’

WHEREAS, the MANUFACTURER, through its sealed bid submitted on March 17,2021, which is
specifically incorporated herein by reference as part of this agreement, agrees to provide to NEATO a
rebate on infant formula manufactured by the MANUFACTURER and provided to WIC participants
through Electronic Benefits Transfer (EBT) that specify infant formula products and that are redeemed
by WIC participants in accordance with state, tribe, and federal rules. '

WHEREAS, the following terms shall have the following mcanings for purposes of this Agreement:

“New England and Tribal Organizations” or “NEATO” refers 1o the six (6) states and one (1)
~ tribe acting as a single entity.

“WIC vendor” refers to authorized WIC retail grocery stores and pharmaceutical stores.

“Infant formula™ means a food that meets the definition of an infant {ormula in section 201(z)
of the Federal Food, Drug, and Cosmetic Act (21 US.C. 321(z)) and that meets the
requirements for an infant formuta under section 412 of the Federal, Food, Drug, and Cosmetic
Act (21 U.S.C. 350a) and the regulations at 21 CFR parts 106 and 107.

“Contract brand infant formula™ means all infant formulas (except exempt infant formulas)
produced by the MANUFACTURER awarded the infamt formula contract. If the
MANUFACTURER subcontracts for soy-based infant formula, then all soy-based inflant
formulas covered by the subcontract arc considered contract brand infant formulas. Contract
brand infant formulas also include all infant formulas (except exempt infant formulas)
introduced by the MANUFACTURER after the award.

“Primary contract infant formula” means the specific infant formula for which the
MANUFACTURER submits a bid to NEATO in response to a rebate solicitation and for which
" acontractis awarded by NEATO as a result of that bid. '

“Non-contract infant formula” means all infant formula (inclﬁding exempt infant formula) that
is not covered by the infant formula contract awarded by NEATO.

“Exempt Formula” means an infant formula that meets'the requirements for an exempt infant
formula under section 412(h) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 350a(h))
and the regulations at 21 CFR parts 106 and 107. '

NEATO INFANT FORMULA REBATE AGREEMENT WITH ABBOTT LADORATORIES [NC.
Page2 of 17 '
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NOW, THEREF ORE, for and in consideration of mutual promises and covenants herein set forth, the
parties agree as follows;

1) Restriclions to Manufacturer’s Products NEATO agrees to restrict all infant formula products
issued to WIC participants to products manufactured by the MANUFACTURER unless otherwise
indicated through medical documentation as outlined in 7-CFR § 246.10(d){(1)-(2), or if the
MANUFACTURER is unable to make cnough formula available for purchase by WIC vendors.

NEATO shal l.implement this restriction through the EBT system. All issued infant formula
products are restricted to the Formula Category and separated into subcategories defined by each
infant formula’s unique Universal Product Code (UPC).

2.) Manufacturer’s Rebate Subject to provisions below, the MANUFACTURER shall make
available for purchase by all WIC vendors specified infant formula products in sufficient supply to
serve one hundred percent (100%) of WIC caseload, and meet WIC’s growth needs, and the
MANUFACTURER shall reimburse NEATO for part of the price paid by NEATO to WIC vendors
for purchase under the WIC Program of commercially sold infant formula in powder, liquid
concentrate, and ready-to-feed forms. The amount the MANUFACTURER shall reimburse

5 NEATO, effective October 1, 2021 or implementation of the AGREEMENT, whichcver is later,
shall be determined as follows:

a. The rebate amount per _unit. for the MANUFACTURER’S primary contract brand of infant
formula (Similac Advance), beginning October 1, 2021 shall be:

1. $ 6.220 per 13.0-ounce unit of iron-fortified liquid concentrate milk formula
(Representing a 132.6% percentage discount on liquid concentrate formulas)
- 2, 3 18.220 per 12.4-ounce unit of iron-fortified powder milk formula  °

(Representing a 114.7% percentage discount on powdered formula)
3. $ 1.000 per 32-ounce unit of iron-fortified liquid ready-to-feed milk formula
(Representing a 15.0% percentage discount on ready-to-feed formulas)

Such rebate shall be paid on any infant formula in the MANUFACTURER’S infant formula
product line (with the exception of exempt infant formula) that NEATO chooses to approve
for issuance under this AGREEMENT, in addition to the primary contract brand specified
in the bid received. '

b. A percentage discount shall be calculated for each physical form (powder, liquid
concentrate, ready-to-feed) by dividing the rebate by the MANUFACTURER’S lowest
national wholesale price per unit for 2 full truckload as of the date of the bid opening.

These percentage discounts shall be used to determine the rebate for all other contract brand
infant formulas approved for issuance by NEATO. Rebates shall be paid at the same
percentage discount for the same physical form of formula being provided. The percentage
discount must remain the same throughout the-contract period except for adjustments to
‘rebate amounts per section 3, below. '

¢. Ifthe MANUFACTURER replaces the primary contract brand infant formula with a new
product, the MANUFACTURER shall supply the replaccment product(s) to NEATO at the
same net cost per ounce for the altemative formula, which shall be considercd the new
‘primary contract brand infant formula. The MANUFACTURER shall notify NEATO of

NEATO INFANT FORMULA REBATE AGREEMENT WITH ABBOTT LABORATORIES INC.
Page 3 of 17
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any replacement infant formula products introduced by the MANUFACTURER subscquent
to the signing of this AGREEMENT.

d. Advance notlﬁcatlon 15 required by the MANUFACTURER to NEATO of at least 90 days
for any changes in labels, unit size, reformulation, UPC, and product discontinuation.

e, The MANUFACTURER shall make new products, excluding exempt formulas, available
for rebate under this AGREEMENT. However, NEATO is not obligated to negotiate or’
add products to the rebate list. 1f NEATO (or any state/tribe)} does approve any such new or
existing preducts for issuance during the term of this AGREEMENT, the
MANUFACTURER shall pay a rebate that yields the same percentage discount as the .
corresponding physical form of formula. Any such rebate shall be calculated by multiplying
the percentage discount by the lowest national wholesale price per unit for a full truckload
of this new formula at the time the new formula is approved for issuance by NEATO or any
‘stateftribe. The percentage discount must remain the same throughout the contract period
except for adjustments to rebate amounts per scction 3, below.

f. The MANUFACTURER cannot be required to provide gratis items, such as sample units of
) infant formula, andfor educational material, such as brochures and flyers.

g. Neither party in cither NEATO (any state/tribe) or the MANUFACTURER shall be liable
for delays or performance failures resulting from and caused by acts beyond the control of
such party. Such acts shall include, but not be limited to, acts of God, acts of war,
cpidemics, communication line failures, power failures, shortage of supplics, earthquakes or
other disasters or cvents, but in every case the delays must be beyond the control, and
without the fault or negligence of, the non-performing party. Notwithstanding the above,
the MANUFACTURER shall use its best efforts to prevent and/or minimize delays or
performance failures. If the MANUFACTURER fails to deliver or make available the
specific formula products as designated herein, then the state/lribe may procure the usage of
other formula products through the same or another and/or may cancel this AGREEMENT.

h. Any increase in the projected level of fonnula type to be delivered into a disaster /
cmergency area shall not be cause for increased pricing by the MANUFACTURER. At the
request of NEATO or any state/tribe, the MANUFACTURER shall work cooperatively
with NEATO or any state/tribe to provide adequate formula supplies by type, form,
container size, and UPC to retailers in the disaster / emergency area within a reasonable
responsc time, given the severity of the situation,

i. If therc is a temporary supply problem of a particular contract brand infant formula issued
to WIC participants [i.e,, the product is not available for order or has a factory back-order
or delivery failure of three (3) days or more), and the MANUFACTURER has made its best
efforts to alleviate the shortage, NEATO shall first substitute alternate forms (i.e., powder,
concentrate, ready-to-feed) of the primary contract brand, or, shall first provide an alternate
brand of the MANUFACTURER’s formula to relieve any temporary supply problems,
before resorting to the use of non-contract brand formula. If this is not possible, the
MANUFACTURER shall rebate each state/tribe the current rebate amount for another
company’s {ies’) comparable infant formula product. Furthermore, if the
MANUFACTURER can only supply one form of formula (i'e., powder, concentrate, or
ready-to-feed) to WIC participants, the MANUFACTURER must rebate the available

NEATO INFANT FORMULA REBATE AGREEMENT WITH ABBOTT L AliORA FTORIES INC.
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formula form at the highest discount rate. For example, if the MANUFACTURER only has
liquid concentrate available, and the rebate discount is higher for powder, the
MANUFACTURER would be obligated to provide the liquid.concentrate at the powder
percentage discount. Medical documentation regulations per 7 CFR § 246, 10(d)(1)-(2) will
‘be followed. ' :

3.) Adjustment of Rebate Amount National wholesale price level adjustments (increases or
decreases) shall result in an automatic rebatc adjustment on a cent-for-cent basis. The
MANUFACTURER'’S rebate amount (subject to the provisions of section 2, above) shall be
adjusted during the term of this AGREEMENT, between March 17, 2021 (which was the bid
opening date) and the ending date as noted in section 8 of this AGREEMENT. For purposes of this
section 3, the national wholesale price shall be the lowest national wholesale price for a fuil
truckload of infant formula. Any such adjustment to the MANUFACTURER’S rebate amount
under this section 3 shall be effective for formula benefits redeemed under this AGREEMENT, in -
accordance with state, tribe, and federal rules, on or after the first day of the month following such
adjustment in the MANUFACTURER'’S per-unit national wholesale price, or the first day of the
term that this AGRIEEMENT is effective. Any adjustments in the national wholesale price
subsequent to completion of the bid shall be reflected in a cent-for-cent adjustment. The

- MANUFACTURER shall notify NEATO concurrently with its notification to any trade customers
of such commercial wholesale price adjusiment.

4.) Invoicing, Billing, and Reniitting

a. Each state/tribe shall preparc an invoice for the MANUFACTURER'S monthly,rebate .
payment; the invoice shall contain the methodology and data used to calculaté the monthly
rebatc payment. The invoices shall be submitted electronically by cach state/ tribe, to the
MANUFACTURER.

b. The number of units for each physical form, type, and size of infant formula product
included in this AGREEMENT and issued on EBT cards and redeemed by WIC
participants shall be calculated monthly using the eWIC billing method.

¢. The eWIC billing mcthod is based on the actual total number of formula units redeemed.
Ior each issued and redeemed formula eligible for rebate, the state/ tribe shall identify the
number of units by type, size, and form that were redeemed in the appropriate billing
month. The eWIC transactions included in the biiling month are based on the date _
‘purchases were made, also known as the Redecemed Date. Adjustments arc made for any
voided units in the billing month. The redeemed quantities are multiplied by the rebate rates
in effect when the eligible formula was redeemed. Monthly supporting data will be
provided that shows the infant formula eligible for rebate, which has been redeemed, for a
given date range, by each formula type (category/subcategory).

For Cherokee Nation, this report will include the Issue Month, Redeemed Month, Formula
Description (Product Name), UPC Category and Subcategory, Total Units Redeemed and -
Rebate per Unit.

For Connecticut, this report will include the Product Name (item description), UPC Code,
UPC Category Code, UPC Subcategory Code, Redeemed Date, Redcemed Amount,
Redeemed Quantity, and Rebate Per Unit.’

NEATO INFANT FORMULA REBATE-AGREEMENT WITH ABBOTT LABORATORITS 1NC.
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For Maine, this report will include the Product Description, Product ID (the internal MiS
product number), First Use Date, Redecmed Date, Redeemed Dollar Amount, Redeemed
Quantity, Vendor Number, and Peer Group.

For Massachusetts, this report will include the WIC Host Generated Trace Number (a
unique Transaction number), the Subcategory Product Name (item description), First Use
Date, Redeemed Date, Redeemed Amount, and Redeemed Quantity.

For New Hampshire, this report will include the period covered, payment due date, contract
number, rebate summary for report month and grand total remittance due. The invoice is
broken down into two parts, the Summary of Month Issued and the Summary of Totals for
Paid Month. The Summary of Month Issued includes the size and type of formula, units
issued, units redeemed, rebate per unit, and the total rebate by formula. A subtotal for alt
formulas during each month issued follows cach section. The Summary of Totals for Paid
Month combines the totals by formula type for each month of issuance. This section also
includes a subtotal for all formulas listed above.

For Rhode Island, this report will include the Period Covered, Product, Issue Month, Peer
Group, Food Distribution Item, Product Average Price, Dollars Redceméd, Possible Unit on
Food Instrument, Calculated Units Purchased, Rebate Per Unit Amount, Rebate Dollars,
and Total Supplier Rebate Due.

For Vermont, this report will include the Redemption Month, Subcategory Product Name,
‘Redeemed Quantity, Rebate Amount, and Total Infants Served During Redemption Moith.

d. Each state/tribe shall submit its invoice by mid-month. The MANUFACTURER shall
forward reimbursement of the MANUFACTURER’S monthly rebate payment as indicated
on the state/ tribe’s invoice within thirty (30} days of receipt of the invoice. The
MANUFACTURER shall make payments to each state/ tribe in the manner prescribed in
this scction 4.c. below. If payment is not forwarded to the state/ tribe within 30 days of the
reccipt of the invoice, the MANUFACTURER shall pay the state/tribe, in addition to the
amount duc, interest at a ratc of three-quarters of one percent (.75%) per month or portion
thereof, on the Ul’lpdld balance from the expiration of such 30 days period until such time as
payment is received by the state/ tnbe.

c. Thc MANUFACTURER shall make such rebate payment by check/wire transfer/clectronic
funds transfer, payable to each state/tribe, at the determination and request of each state/
tribe, which is a party to this AGREEMENT as follows:

Cherokee Nation (Wire Transler)

Treasurer, State of Connecticut (EFT)

Treasurer, State of Maine (Wiie Trans(er)

Commonwealth of Massachusetts, Department of Public Health (Wire Transfer)
Treasurer, State of New Hampshire (Wire Transfer)

General Treasurcr, State of Rhode Island (Wire Transfer)

Vermont (Wire Transfer) .

NEATO INFANT FORMULA REBATE AGREEMENT WITH ABBOTT LABORATORIES INC.
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5.} Rebate Calculations

a. Inthe event that any stateftribe experiences a delay in obtaining the data to calculate the

monthly rebate payment, and is unable to calculate the monthly rebate payment, the
MANUFACTURER shall reimburse the state/ tribe an estimated amount to equal the lower
amount of the two most recent months for which data is available. As requested by the
MANUFACTURER, the state/tribe shall provide any current data it has available (o
substantiate the estimated amount. : -

¥

. When rebate calculation data for any month for which an estimated rebate was billed

becomes available, the state/tribe shall bill the MANUFACTURER for any difference due,
or shall deduct from its next invoice any amount of overpayment, or shall reimburse the
MANUFACTURER for any overpayment if there are not further invoices due to equal the
amount of overpayment. " '

6.) Disputes and Dispute Resolution

7)

a. The MANUFACTURER shall provide written notice to the state/tribe of any dispute

regarding a rebate invoice within ninety (90) days of receipt of the invoice. If the
MANUFACTURER misses the deadline, any requirement to return funds to the
MANUFACTURER as a result of a dispute is waived. All dispules must be resolved by
closeout of the federal fiscal year during which the dispute occurred. The process for such
dispute resolution shatl be determined by cach respective state/tribe as may be noted in the
applicable Appendix provided in section 16 of this AGREEMENT.

. The MANUFACTURER may not withhold any rebate payineat or interest to a state/tribe.

1fa dispute is resolved in favor of the MANUFACTURER and it is determined that, in
addition to payment of the full amount of the invoice, the MANUFACTURER had paid
intercst at the rate of three-quarters of onc percent (.75%) per month, reimbursement or
adjustment shall include interest payments on that portion of the disputed amount found to
have been incorrectly charged to the MANUFACTURER. No reimbursement or
adjustment shail be made for the portion of interest paid on that part of the disputed amount
found to have been correctly charged to the MANUFACTURER.

. Any reimbursement owed to the MANUFACTURER due to overpayment of a rcbate

amount and/or interest payment, if any, or other adjustment, shall, at the option of the state/
tribe, be either deducted from the next rebate invoice or paid promptly through divect
payment.

NEATO is entitled to a rebate payment for atl units of infant formula, pursuant to section 4
above, issued with a “first valid date of use” during the term of this AGREEMENT, to WIC
participants for infant formula products manufactured by the MANUFACTURER duri ng the
term of this AGREEMENT, and redecmed according to state, tribe, and federal rules,
regardless of the expiration and/or termination date of this AGREEMENT.

NEATO INFANT FORMULA REBATE AGREEMENT WITH ABBOTT LABORATORIES INC,
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8.)

9)

10)

113

Term of Agreement and Extension of Agreement

a.

This AGREEMENT shall be effective on October 1, 2021 and shall remain in effect
until September 30, 2024 unless terminated sooner or extended in accordance with the
terms in this section 8,

This AGREEMENT may be extended by NEATO for one (1), two (2) year period, or any
portion thereof, under the same terms, conditions and rebate structure. Notice of such
intention to extend must be provided by the NEATO 1TB Representative to the
MANUFACTURER by January 31, 2024. NEATO rescrves the unilateral right to order
changes and/or to delay initiation of the AGREEMENT if NEATO deems necessary and if

- such changes or delays do not alter the scope of the AGREEMENT. When a public

exigency is determined to exist by any state/tribe under this AGREEMENT, which exigent
situation necessitates continuation of the AGREEMENT, this AGREEMENT shall be
continued for successive one (1) month periods, not to exceed three (3) periods, under the
same'terms, conditions and rebate structure,

Cancellation of Agreement by Manufacturer:

a.

The MANUFACTURER may cancel the AGREEMENT with any state/ tribe in material
breach of the AGREEMENT or with NEATO with cause for breach, as defined in section
9.¢. below, upon three hundred and sixty-five (365) days advance written notification to any

affected state/tribe. Any such cancellation may take effect only on the last day of a calendar
month.

\l &
In the event of cancellation by any state/iribe under section 10 below, the -
MANUFACTURER shall have the option to continue the AGREEMENT for the specified
term with the remaining states/tribe or to cancel the AGREEMENT with NEATO, upon
providing three hundred and sixty-five (365) days advance written notice.

For the purposes of this AGREEMENT, “breach” shall be defined as a party’s substantial
failure to cairy out one or more of the provisions, responsibilities, duties or obligations of

the contract,
"

Cancellation of Agreemént by NEA'T'Q This AGREEMENT may be canceled by NEATO or
any state/tribe at any time, with or without cause; upon two hundred and ten (210) days
advance wriltcn notice to thc MANUFACTURER. Cancellation under this section 10 by any

state/tribe shall apply only to the individual state/tribe and shall not apply to any other
state/tribe,

Correspondence among Parties The MANUFACTURER shall address comrespondence and
communications to cach state/tribe designee, or their successor as follows:

Vi

Cherokce Nation: Brenda Carter, Director

Cherokee Nation WIC Program
If by regular mail:

P.O. Box 948

Tahlequah, OK 74465

If through delivery service:

NEATO INFANT FORMULA REBATE AGREEMENT WITH ABBOTT LABORATORIES [NC.
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Connecticut:

Maine:

Massachusetts

New Hampshire:

Rhode [sland;

Vermont:

22361 Baid Hill Road
Tahlequah, OK 74464
Phone: (918) 453-5291
brenda-carter@chcrokee.org

Marjorie Chambers, Director

Connecticut State WIC

State of Connecticut, Department of Publtc Health
PO Box 340308

410 Capitol Avenue, MS #11WIC

Hartford, C1 06134-0308

Phone: 860.509.8101

Marjoric.chambers@ct.gov

Ginger Roberts-Scott, Director
Department of Health & Human Services
Maine WIC Nutnition Program :
286 Water Street, Key Plaza, 4 Floor
Augusta, ME 04333

Phone: 207. 287.5342
Ginger.roberts-scott@maine. gov

Rachel Colchamiro, Director
Massachusetts WIC Program Director
Massachusells Department of Public Hcalth
250 Washington Street, 6% Floor

Boston, MA 02108-4618

Phone: 617. 624.6145
Rachel.colchamiro@mass.gov

Lissa Sirois, Administrator

Nutrition Services Section

Department of Health & Human Services
29 Hazen Drive -
Concord, NH 03301-6527

Phone: 603.271.0571
lissa.sirois@dhhs.nh.gov ,

Ann Barone, Chief, WIC Program
Division of Community, Health and Equity
Rhode Island Department of Health

3 Capitol Hill, Room 302

Providence, RI 02909-5097

Phone: 401. 222.4604

Ann barone@health.ri gov

Karen Flynn, Director .
Vermont Department of Health
Vermont WIC Program

NEATO INFANT FORMULA REBATE AGREEMENT WITH ABBOTT LABORATORIES INC.
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108 Cherry Street,-PO Box 70
Burlington, VT 05402
Phone:” 802-652-4171
Karen.Flynn@vermont.gov

Deborah LaRose, Purchasing Agent
Vermont Department of Building and General Services
109 State Street
Montpelier, VT 05609-3001
Phone: 802-828-4635
" Deborah.LaRose@Vermont gov

12)  Amendment to Agreement

a. All amendments to this AGREEMENT shall be in writing.

b. Amendments that affect NEATO shall be executed by the same pames who exccuted the
& original A(JREE\/IENT or their successors in office.

c. Any.amendment to state/ trlbe-SpeCItxchauses shall apply only to the respective state/tribe
and shall be executed by the MANUFACTURLR and the affected stateftribe.

13)  No Assignment or Transfer or Subcontracts The MANUFACTURER shall ncither assign
nor transfer any rights or obligations under this AGREEMENT without the prior written
consent of NEATO. The MANUFACTURER shall not enter into any subcontracts for its
performance of this AGREEMENT without express written approval of NEATO.

14)  Indemnification

8. The MANUFACTURER agrees to indemnify and hold harmless NEATO, as well as the
" officers, agents, and employees of the state/tribe from all claims, losses or suits accruing or
resulting from personal injury atiegediy caused by use of MANUFACTURER’S formula
fumished pursuant to this AGREEMENT, except claims, losses or suits ari sing from any
- negligence by NEATO, its officers, agents and employees or if applicable, subcontractors
under this AGREEMENT.

b. NEATOQ shall give the MANUFACTURER prompt written notice of each claim or suitand -
full right and opportunity to conduct the defense of such claims or suits thereof, together
with full information and all reasonable cooperation, except the MANUFACTURER need
not assume the defense of any claims in which the state/tribe was negligent. The state/ tribe
shall have full authority 1o conduct their own respective defense, negotiations and
settiements and in such event, such state/tribe shall assume the costs thereof.

15)  Execution of Agreement; Applicable Laws; Conflict of Terms

a. This AGREEMENT shall be deemed to have been executed and cntered into separately in
the Cherokee Nation, the States of Connécticut, Maine, Massachusetts, New Hampshire,
Rhode Island, and Vermont, and shall be construed, performed, and enforced in all respects
in the respective jurisdictions in accordance with the respective laws of the Cherokece

NEATO INFANT FORMULA REBATE AGREEMENT WITH ABBOT L ABORATORIES INC.
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.16)

. In Massachusetts, Massachusetts iaw shall apply.

Nation, the States of Connecticut, Mame Massachusetts, New Hampshire, Rhode Island,
and Vermont.

In the Cherokee Nation, Cherokec Nation law shall apply.
In Connecticut, Connecticut law shall apply,

In Maine, Maine law shall apply. ' ;

In New Hampshire, New Hampshire law shall apply.
In Rhode Island, Rhode Tsland law shall apply.
In Vermont, Vermont law shall apply.

Each party shall perform its obligations hereunder in accordance with the terms and
conditions of this AGREEMENT.

In the event of a conflict between the tertns of this AGREEMEN'T and the terms of the

_ state/tribe-specific clauses in the Appendices, the Appendices applicable to the respective

state/tribe shall control.

Appendices

a.

Appendix A, comprises the federal requirements for Infant Formula Rebate Agreements
and is incorporated herein by refercnce.

Appendix B, standard clqusés for the Cherokee Nation contracts, is attached hereto and (s
hereby made part of this AGREEMENT as is set forth fully herein in reference to the
AGREEMENT between the MANUFACTURER and the Cherokee Nation.

Appendix C, standard clauses for Connecticut contracts, is-attached hereto and is hereby
made a part of this AGREEMENT as is set Torth fully herem in refercnce to the
AGREEMENT between the MANUFACTURER and Connccticut,

Appendix D, standard clauses for Maine contracts, is attached hereto and is hereby made a i
part of this AGREEMENT as is set forth fully herein in reference to the AGREEMENT !
between the MANUFACTURER and Maine,

Appendix E, standard clauses for Massachusetts contracts", is attached hereto and is hereby
made a part of this AGREEMENT as is set forth fully herein in reference to the
AGREEMENT between the MANUFACTURER and Massachusctts.

Appendix F, standard clauses for New Ham pshire contracts, is attached hercto and is
hercby made a part of this AGREEMENT as is sct forth fully herein in reference to the
AGREEMENT between the MANUFACTURER and New Hampshire.

NEATQ INFANT FORMULA REBATE AGREEMENT WITH ABBOTT LABORATORIES INC.-
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19.)

g Appendix G, standard clauses for Rhode Island contracts, is attached hereto and is hereby
made a part of this AGREEMENT as is set forth fully herein in reference to the
AGREEMENT between the MANUFACTURER and Rhodc island.

h. Appendix H, standard clauses for Vermont contracts, is attached hereto and is hereby made
a part of this AGREEMENT as is set forth-fully herein in reference to the AGREEMENT
between the MANUFACTURER and Vermont.

Audit

a. Each state/tribe shall allow the MANUFACTURER to audit such records or documents
necessary to verify the accuracy of monthly invoices during normal business hours subject
to time, place and manner requirements cstablished by the state/tribe. Any claim arising
from such an audit shall not be based on statistical inference. In the event that a claim
submitted by the MANUFACTURER for billing errors is disputed by a state/tribe, the
MANUFACTUER and the state/tribe shall agrce upon an independent auditor to review the
claim and determine its validity. The MANUFFACTURER shall be respoasible for costs
associated with any audit or claim,

b. Due to confidentiality requirements of state, iribe and federal law, the MANUFACTURER
shall not have access to actual or archived documents or other confidential records that
identify WIC applicants, participants, and/or household members in any way per 7 CER
§246.26(d)(1)(i}. Also due to confidentiality requirements, the MANUFACTURER shall
not havé access to any information about a vendor that individually identifies the vendor,
except for the vendor’s name, address, phone number, website, email, store type, and
authorization status per 7 CFR § 246.26(e).

c. Forrecords audited for any fiscal year, the MANUFACTURER shall provide the state/tribe
a complete report and any management letter related to any audit within one hundred and'
twenty (120) days following the end of a fiscal year.

d. The MANUFACTURER shalil provide the state/tribe with .ils audit-standards, guides and
audit plan for conducting the audit thirty (30} days prior to conducting the audit.

Costs for Special Reports Should the MANUFACTURER request any special reports, data or
information from any state/tribe, beyond that provided in the monthly invoice or as described
below in section 19, the state/tribe reserves the right to charge the MANUFACTURER for all
costs associated with providing such special reports, data or information. Any charges shail be

agreed upon in writing by the state/tribe and the MANUFACTURER pnor to the execution of

the requests for such reports.

Supporting Data Each state/tnibe shall provide the MANUFACTURER with a monthly

report specifying the number of units of infant formula issucd and redeemed during the month,
as well as mutually agreed upon supporting documentation to venfy the accuracy of the
monthly invoice. Only those records which are dircetly related to monthly billing and which are
for current federal fiscal year at the time of the rediiest shall be provided; client confidentiality
must be maintained. If requested, NEATO shall supply the MANUFACTURER with alist of
approved vendors prior to the effective date of the AGRLEMENT

NEATO INFANT FORMULA RUBATE AGREEMENT WITH ABBOTT LABORATORIES INC.
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20.)

21)

22)

23)

24)

Mamtenance of Books and Records In addmon to the provisions of any state.flnbe ]
individual, specific or particular requirements, the MANUFACTURER shall maintain ali books
and records pertaining to performance under this AGREEMENT until final audit of state/tribe
records of the funding of this AGREEMENT, or until such time as federal provisions permit
the records to be discarded -

Americans with Disabilities Act The MANUFACTURER shall comply with the Amencans
with Disabilities Act, Public Law 101-336, as applicable.

Review of Progress and Performance Any state/tribe and the MANUFACTURER shall mect
as requested by either party, to review progress and performance of the AGREEMENT: this
may include any concerns regarding billing procedures. Any request for meeting more than
once in a three (3) month period must be agreed to by the state/tribe. Phone and email contact
for routine business, by cither party, is allowed.

Use OTWIC Acronym apd Logo the MANUFACTURER acknowledges that the WIC
Acronym and the WIC Logo are service marks owned by thc Department of Agriculture

(USDA), and that all rights therein and goodwill pertaining thereto belong exclusively o
USDA.

The MANUFACTURER shall not use these service marks-in any manner on its goods or their

containers or packaging or on tags or labels affixed thereto. The MANUFACTURER also shall

not use the WIC Logo in advertising or other promotional materials (oollecuvely
“advertising™). :

" The MANUFACTURER shalf not use the WIC Acronym in advcﬁising in any manner that is

likely to cause confusion, mistake, or dcception as to the affiliation, connection, or association
of the MANUFACTURER with the WIC program, or as to the sponsorship or approval of the
MANUFACTURER'S goods, services, advertising, or commercial activities, including -
nutritional message(s), by the WIC Program, USDA or the State agency.

The MANUFACTURER shall include the following statement with any use of the wIC
Acronym in advertising: “WIC is a registered service mark of the U.S. Department of
Agriculture for USDA’s Special Supplcmenta] Nutrition Program for Women, Infants, and
Children,”

Exccutmn of the Agreement in Parts

a. The Commonwealth of Massachusetts shall assume responsibility for the limited purpose of
preparing this AGREEMENT for exccution by signature of each party.

b, Thns AGREEEMEN'I shall be executed in parts, as follows:
1. Eight (8) original contracts shall be prepared, one for each party
2. Each such original shall contain eight (8) identical signature pages, containing
areas for all eight (8) parties to execute by signaturc of an authorized person or
duly authorized designee.
3 Each party shall execute its respective section in each of the ei ght (8) signature
pages.

NEATO INFANT FORMULA REBATE AGREEMENT WITH ARBOTT LABORATORIES INC.
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4, This AGREEMENT shall be executed by each signatory using BLUE INK in
all cases,

S Each party shall return all originals of the contract, including all signature pages,

to the Commonwealth of Massachusetts, which shall collate the éxecuted
contracts and distnibute a fully executed original to each party. The
Massachusetts contact for this limited purpose shall be:

Beth Wilson-Lampro

Massachusetts Depantment of Public Health
WIC Nutrition Program, 6 floor

250 Washington Street

Boston, MA 02108

Beth.wilson@mass.gov

¢. The Commonwecalth of Massachusetts shall distribute one (1) complete original
AGREEMENT containing all provisions and appendlccs together with a complete set of
original execution pages from all eight (8) parties, to each party, upon receipt of all such
signature-documentation from each party.

d. Each such executed original AGREEMENT shall have the same authority as the other
seven (7) original AGREEMENTS,

{Remainder of the page intentionally left blank.)
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IN WITNESS WHEREOQF, the parties have caused this AGREEMENT to be du!y executed by an
individual with legal authority to obligate the party:

CHEROKEE NATION

CONNECTICUT

MAINE

MASSACHUSETTS

DATE:

BY: Cherokee Nation

Chuck Hoskin Jr., Principal Chief

DATE:

BY: Connecticut Department of Public Health

Deidre S. Gifford, MD, MPH, Acting Commissioner

BY: Maine Department of Health and Human Services

Benjamin Mann, Deputy Commissioner of Finance

DATE: »

BY: Massachusetts Department of Public Health

Eileen Sullivan, Chief Operating Officer

DA'TE:
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NEW HAMPSHIRE

RHODE ISLAND

YERMONT

- BY: New Hampshire Department of Health & Human : T

Services

“Ypalll,

Patricia M. Tillcy, Acting Birector, Division of Public Health
Services

DATE: 6/9/2021

BY: Rhode Island Department of Health

Dr. Nicole Alexander-Scott, Director of Health

DATE:

BY: Vermont Department of Buildings and General
Services

Jennifer Fitch, Acting Commissioner

DATE:

(Remainder of the page intentionally left blank.)
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MANUFACTURER BY: Abbott Laboratories Inc.

_ACZ;_‘)_ : Z / i
Kori Stenze!, Senior Manage#”WIC Contracts, Abbott

Laboratories Inc.

DATE: C‘?;/ 2// 2/

sTATEOF: ()17 1) |
COUNTY OF. 172 5 J 1)

The foregoing instrument was acknowledged before me this 3 day of J 24 g, 2021 by

Lour-uy T

ﬂ% Bt /},52%_ / 2/
Notary Public Signfure 7 . COURTNEY HAUGHT
. i Nolary Publc, Stale of Oto -
r?{;gonmissh?gx%!im:n
January 5, 2026

Notary Public/Justice of the Peace

My Commission Expires: //5/90.?#,
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WIC RETAIL INFANT FORMULA REBATE AGREEMENT
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Federal Regulations
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Pt. 248

|72 FH 88385, Dac. 6, 2007, as amandad at T3
FR 11313, Mar, 3, 2008, Redaslynated at 78 FR
12230, Feb. 22, 2013, aod fuctker redesignated
at 73 Fil T0:4, Fal. 6, 2014)

PART 246—SPECIAL SUPPLEMENTAL
NUTRITION  PROGRAM  FOR
W%MEN' INFANTS AND CHIL-
DR

Subpart A—Generol

. Bec.

248.1 Oencrul purpose and scope.
246.2 Definitions.

2163 Admintstration.

Subparn B—Siete and Local Agency
Eligibility

2164 State plan.
2155 Selectlon of locnl ageaoies.
205.6 Agreements with Iocnl agencies,

Subpart C—Participant Eiglbllity

246, Certificarion of participants.

246.8 Nondiscrimination,

6.6 Falr hearing procedures far particl-
panta.

Subpart D—Parlicipan) Benefis

216.10  Supplomenial foods,
246.11 Nuirition educatien.

Subpart E-Slale Agency Provisions

246.12 Food deitvery mothaoda,

246.13 Financial manngement system.

318.14 Tregram coats.

24615 Progrum income other than grants.

246.06 Distribution of funds.

246.10a Infant formule and authorized foods
cost contaloment.

248.17 Closeoul procedures,

24618 Admlnistrative appeal of State ngen-
cy actions,

Subpon F—-Monhdring and Review

246.18 Managemeant. evaluation and monl-
toring reviews,

24620 Audits.

216.21 Investigations.

Subpart G—Miscellaneous Provisions

24522 Admiplateative appeal of FNS decl
alona.

246.23 Cluims and penaitles.

246.24 Procurement spd property manage-
ment.

216.25 Haecords and roports.

216.26 Dther provisions.

76.27 Program information.

216.28 OMB control nembers.

7 CFR Ch. Il (1-1-20 Edition)

AtrHoriTy: 42 U.S.C. 1786,

Bousck: 50 FIU G121, Pab, 13, 1485, unlcss
otherwiso noted. i

Eitterial Not'e: Nomenciature ct{nnnos Lo
parl 215 appoar nt 76 FR 35091, June 16, 201).

Subpan A—General

§246.1 General purpose and scopo.

This parl anncounces regulations
under which the Hecretnry of Agri-
culture shall carry oud Lhe Special
Supplemental Nutritlon Frogram for
Women, Infants and Children (WIC Pro-
gram). Section 17 of the Child Nutrl-
tion Act of 1966, as amended, stavos in
part that the Congress finds that sub-
stantial nurabers of prognant,
poatparcum and breastfeeding women,
[nfants and young children from fami-
lies with inadequate income ars at 6pe-
clal pisk with respect to thelr physical
and mental health by reason of inad-
equate nuteitlon or health care, or
bolh, The purpose of the Program is to
provide supplemental foods and nutri-
tion educatien, including breastfeeding
pramotion and suppory. through pay-
renl of cash grants to Btate agoncies
which administer the Program through
local ngencles at no cost to cligible
persons. 'The Program shall serve as an
adjunct to good health .core during
critical thines of growth and develop-
ment, In order o prevent the occur-
resce of health problema, including
drug and ather harmful substance
nbuse, and to improve the heulth sta-
tus of these persons. The program shall
be supplementary to SNAP; any pro-
gram under which foods are disyributed
ta nerdy families In lHeu of ENAP bene-
fits: and receipt of food or meanls from
spup kitchens, or eshelters, or other
forms of emurgency foed assistunce.

[30 FR 6130, Feb, 13, 1983, as amendod at 54
FI 51204, Dec. 14, 1389; 58 PR 11506, Peh. 26,
1843; 76 FR 55888, Sept. 28, 2011)

§246.2 Dolinitions. B

tor the purpoae of this part and all
contracts, guldellnes, instructions,
forms and other documenls related
hereto, the torm:

2 CFR part 2066, means the Uniform
Administrative Requirements, Cost
Principles, and Audit Requlrements for
Federal Awards published hy OMB, Tha

354



Docusign Envelope 10: 6B460210-9042-4EF8-AB53-43E489846B57

Food and Nutrtlon Service, USDA

part reference covers applicable: Acro-.
nyms and Definitlons (srubpart A), Gen-
eral Provisions (subpart D), Post Fed-
eral Award Requirements (subpart Dj,
Cost Principles (subipart E}, and Audit
Requirements (subpartl F). (NOTE: Pre-
Federal Award Requlirements and Con-
tents of Federal Awards (subpart C)
doer not apply Lo the National School
Lunch Program).

Above-50-percent vendors means ven-
dors thalt derive more than 50 percent
of their annual lood eales revenue from
WIC food Instruments, and new vendor
applicants sxpected to meel thls col-
terion under guldelines approved by
FNS.

Affinnalive Action Plan maeans that
portion of the Stale Plan which de-
scribhes how the Program will be initi.
ated and expanded wighin the Btate's
jurisdiction in  accordance with
§246.4(a).

A-130 means Office of Managament
.and Budgetl Circular A-130. which pro-
vides guidance for the coordinated de-
velopment and operation of informa-
tion eystemns.

Applican{s means pregnant women,
breastieeding women, pogtpartum
woman, Infants, and childdren who are
applying Lo receive WIC benefits, and
the Dbreastfed Infants of applicant
hreastfeading women. Applicants in-
clude individuals who are currently
partlcipating In Lthe program but are
re-applying because Lhefr certificalion
pariod {s ahout to explre.

Authorized supplemental foods means
those supplemental foods authorized by
the Btule or locel agency for lssuance
to & particular participans.

Breasifecding means the practice of
feeding & mother's breastmilk Lo her
infant(s) on the average of AL least
once a day.

Breasifeeding women means women up
W one year postpartum who are
breastfeeding thelr Infants.

Cash-valuc voucher means a fixad-dol-
lar amount chock, voucher, tlactronic
benefit transfer (EBT) card or glher
document which i8 used by a partlci-
pant Lo oblaln authorized fruits and
vegetabies. Cash-value voucher is also
kaown as.cash-value benefit (CVB) in
an EBT environment.

Calegorical clipibility means porsons
who meet the definftions of pregnant

§246.2

waonmen, hreastfceding women,
postpartum women. or infants. er ¢hll-
dren.

Certification means the implementa- .

tion of criterin and procedures o as-
sess and document each applicant’s all-
gibilicy for the Program.

Children means persons who have had
their first birthday but have not yet
attained thelr fifth birthday.

Clinic means a faclliLy where appli-
cants are certified.

Compelent professionul authorily
menns an individueal on the staff of the
local agency authorized Lo determine
nulrltional risk and preseribe supple-
moninl foods. The following persons
are Lho only persons Lhe Siale agency
may authorize to serve as n compeldnt
professional authority: Physiclans, nuo-
tritionists (bachelor’s or master's de-
gree in - Nukritional Sciances, Commu-
nlty Nutritlon, Clin!cal NKutrition, DI-

etelics, Public HMealth Nulritlon or.

Home Economics with emphasis in Nu-
trision), dietlcians, registered nurses,

physician's assistants (certified Ly the

Natlonal Comunittee on Certification of
Physlelan's Asaistants or cerbified hy
tho Buate medical certifylng author-
Ity), or State or local nedically
trained health officials, This definition
also applles o an Ingividunl who 1s not
on the ataff of the local agency bul who
ia qualified to provide data upon which
nutritional risk determinations are
made Ly a competent professional au-
thorlty on the staff of the locad agency,

Compelitive bidding means a procure-
ment process under which FNS or the
Biate. agency selecls a single source
(such as 2 singls infant formula manu-
facturer offering Lho lowest price), as
determined by the suhmission of aealed
bigs, for a product for which blds are
sought for use in the Program.

Compliance buy means a covert, on-
slte investigation in which a represent-
alive of the Program poses as a particl.
pant, parent or careltaker of an Infant
or child partleipant, or proxy, trans.
acls one or more {0od instruments or
cash-value vouchers, and (oss nol re-
veal during the visiy bhat ha orshe ls s
program representative,

Contracl brand infan! formula means

all infant formulas (except exempt in- |

fant formulas) produced by the manu-
facturer awarded the infant formula

355
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§246.2

cost contalnmentl contract. If under a
single molicitation Lhe manufacturer
subcontracis for soy-based Infant for-
mula, thon all soy-based infant for-
mulas covered by the subcontract are
also consldered contracl brand infant
formulas (see §246.18a(cy(1)(i)). If a
State agency elects to sollcit separate
bids for mllk-based and soy-based In-
fant formulas, all infant formulas
lssued under cach contract are consid-
ered the conlract brand infant formula
{eee §346.16a(c)(1)(11)). For example, all
of the milk-based Infant formulas
issuerd by a State agency that are pro-
duced by the manufacturar thal was
nwnrded Lhe milk-baged contracht are
considered contracy brand Infant for-
mutas. Simliarly, all of the soy-based
infant forrmulas issued by a State agen-
cy that arc produced by the manufac.
turer thal was awarded che soy-basad
contratt are also considered Lo be con-
tract brand infant formulas. Contracy
brand infant formulas also include all
Infant formulag {except exemps infant
formulas) Introduced afier the contract
Is awarded.

Cost conlainment measure means 2
competitive bldding, rebate, direct dis-
tribution, or home dellvery systens lim-
plamented hy o State agency as de-
scribed In ils approved State Plan of
operatlan and administratlon.

CSFP means the Cominodily Supple-
mental Food Program administered by
the Department. authorized by section
5 of the Agricuiture and Consumer IPro-
tection Act of 1973, as amernded, and
governad by parl 247 of this title.

Days means calandar days,

Department means the U.5. Depart.
ment of Agriculture,

Discount means, with respect to a
Stale agency that provides Frogram
foods to parilcipants without the use of
retail grocery stores (such as a Stato
agency vhal provides for the home de-
livery or direct distrlibutlon of suppla-
mental food), the amount of the price
reduction or other price concassion
provided to any State agency by the
manufacturer or supplier of the par-
tienlar food product-as the result of Lthe
purchase of Program food by each such
State agency, or iLs representative,
from the manufacturer or supplier.

Disqualification means the act of end-
Ing the Program participation of a par-

3

7 CFR Ch. Il (1-1-20 Edition)

tletpant, authorized food vendor, or ay-
thorized State or local agency, whether
48 a punitive sanction or for adminls-
Lrative reasons,

Documentation means the
tation of written docwments which sub-
stanliate statements made by an appli-
cant or particlpant or & person apply-
Ing on behalf of an applicant,

Drug means:

(a} A beverage containing alcohol;

() A controlied. substance (having
Lhe meaning glven iU in section 102(6) of
the Conurolied Bubstance Act (31 U.8.C.
802(6)), or ’

(c} A controlled substance asalogue
(having the meaning given it In section
102(32) of the Controlled Subslance Act
(21 U.S5.C. B02(32)).

Dual  parlicipation means shnulta-
neous participation in the Irogeam in
one or more than ons WIC clinie, or
participation In the Prograin and In
the CSFI* during the same perlod of
time.

EBT Capuble means tha WIC vendor
demonstraies thelr cash reglster syg-
tem or payment device can accurately
and securely obtain WIC food balances
associaled with an ERT card, maintain
the necessary flles such a8 the aulhor-
ired product Ust. hot card file and
claim file and successfully complate
WIC EDBT purchases.

Electronic  Benesit  Trunsfer (EBT)
means & method that permits elec-
tronle access to WIC food henefits
using a cnrd or olher access device ap-
proved by the Secretary.

Electronic signatyre meahs an elec-
tronle sound, symbol, or process, at-
tached to or associnted with an appli-
catlon or other record and executed
and or adopted by a person with the |n-
tent Lo sign the record, .

Employee froud and abuse means the
intenglonal conduct of a Btate, local
agsncy or ¢linjc employes which vlo-
lates program regulntions, policies, or
procedurss, Including, but nol limited
ko, ‘mlsappropriating or altering food
instroments or cash-value vouchers,
entering {alse or misleading Inforina-
tion [n cagre records, or creating case
records for fictitlous participants.

Exempt infant formula means an in-
fant formula that meets the require-
ments for an exempl infant formula
under section 412(h) of the Federal

6
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Food and Nutrltion Service, USDA

Food, Drug. and Cosmetle Act (21
U.8.C. 350a(h)) and the regulations a3
21 CFR partg 106 and 107,

Fumily means a group of related or
nonrelated indlviduals who are living
together as one economic unit, except
Lhat residents of a homolass facllily or
an Institulion shall not all be consid-
ered as members of a single family.

Farmer means an individual author-
ized by the State agency Lo sell ellgible
fruits and vegetables to participants at
a farmers’ market or roadside stands.
Individuals who  excloslvely  sell
produce grown by someonc else, such
as wholesale distributors, cannot be
authorized.

Farmers' markel means an aksociation
of lacal farmers who assemnble at n de-
finad location for the purpose of selling
thelr produce directly Lo consumers.

Fiscal yeor means the period of 12 cal-
endar months bLeginning QOclober 1 of
any calendar year and ending Sep-
tember 30 of the followlng ealendar
year.,

FNS means the Food and Nutrition
Service of the U.S, Department of Agri-
culture.

Food cosfs means the costs of supple-
mental foods, determined o wecord-
ance with §246.14(b). |

Food delivery system means the moth-
od uged by State and local agencles to
provide supplemental foods to partici-
pants.

Food instrument nicans a voucher,
check, electronic benefits transfer card
(EBT)., coupon or olher document
wihlch is vsed by a participant to ob-
taln sapplemental foods.

Food sales means sales of all SNAP al-
1gible foods intended for home prepara-
tion and consumption, inctuding meat,
fish, and poultry; bread eand cereal
products; dairy products; fruits and
vegetables. Food Ilems RUCh as con-
dimenls and spices, coffee, tea, cocoa,
anid carbonated and noncarbanated
drinke may he included in food sales
when offered for sale along with foods
In Lthe catagories ldantified abova. Food
sales do not Include sales of any items
that cannot be purchssed with SNAP
benefits, such as hot foods or food thot
will be eaten in the store.

Full nuirition benefil means Lhe min-
imum amouns of reconstituted fluld
.ounces of liquid concentrate Infant for-

§246.2

mula a5 specificd In Table 1 of
§246.10{0)(9) for each food packape cat-
egory and Infant feeding variation
(e.g.. Foond Package 1A fully forinula
fed, IA-FF).

Heallth services menns ongolng. rou-
tine pediatric and obstebric care (such
gt infanl and child core and prenatal
and postparbum sxaminations) or refar-
ral for (realment.

High-risk vendor means a vondor iden-
tified as having n high probability of
committing a vendor violation through
application of the criteria established
In §246.12(J)(3) and any additional cri-
Leria establishied by vhe State agency.

Home food delivery conlracior means a
sele proprietorship, partnership, coop-
erative assoolation, corporntion, or
other business cntley that contracts
wilth a Stale agency to deliver author-
lzed supplementnl foods Lo the resi-
dences of particlpants under a homne
food delivery system.

Homeless facllity means the following
Lypes of facllitles which provide meal
service, A supervised publlcty or pri-
vately oporated shetter (including a
welfare holel or congregate shelter) de-
slgned Lo provide temporary living ac-
commodations: a facility that provides
& temporary residence for individuals
Intended to be Institutionalized; or a
public’ or private place nol designed
for, or normally used as, a regular
sleeping accommeodation for human
beings.

Iiomeless individual means & woman,
infant or child:

{a) Who lacks a fixed and regular
nighttime residence; or

(b) Whose primary nightuime resl-
dence is:

(1) A supervised puhlicly or privately
operated shelter (including a welfare
hotol, a congregate shelter, or a sheltor
for victims of domestic violence) des-
ignated to provide temporary living ac-
commodation;

(2) An Instltution that provides a
tomporary residence for individuals In-
tended Lo be instloetionatized:

(3) A vemporary accommodation of -

not more than 365 days In the residence
of another indlvidual; or

{4) A public or private placa not de-
stgnad for, or ordinarily used as, n reg-
ular  sleeping accommodation for
luiman belngs.
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111§ means Lthe Indian Healyh Service
of the 1.8, Department of Health and
lHuman Servlces.

. Individual with disabilities means a
handicapped person as defined in 7T CFR
15h.3.

Infant formula means o food that
meets the definition of an Infant for-
mula in section 201(z) of Lhe ¥ederal
Food, . Drug. and Cosmesic Act (21
U.8.C. 331{z)) and thal meels the re-

" quirements for an infant formula under

section 412 of the Fcederal Food, Drug,

and Cosmetlc Act (21 U.5.C. 350a) and

Lthe regulations at 2} CFR parts 106 and

107. .

Inglitution means any residential ac-
commodation which provides meal
service, excepl private resldences and
homelesrs {acilitles.

Infanis means persons under one year
of age,

Invenlory audit means Lhu examina-
Llon of food invoices or olher proos of
purchase to determino whether o ven-
dor has purchased suffictent quantities
of supplementa! foods to provide par.
ticipants the quantities specified on
food Instruments redeemed by the ven-
dor during a glven period of time.

Local agency means: {a) A pulllc or
private, nonprofit health or human
service agency which provides healih
services, elther directly or through
centract, fn accordance with §246.5; (b
an 1HS service unil; {¢) an Indian tribe,
tund or group recognized by the De.
pargmaanl. of the Interior which oper-
ates a health clinic or s provided
health services by an THS servico unlt;
or (d) an intertribal councll or group
that {8 &n wuthorized representative of
Indinn tribes, bands or groups recog-
nized by the Department of the Inte-
rior, which operates o health clinle or
is provided health sarvices by an IHS
service unit.

Members of populations meang persons
with & common special need who do not
necessarlly reside in a specific geo-
graphic area, such as off-reservation
Indians or mlgrant farmworkers and
shelr families, * .

Migran! faermworker means an indi-
vidual whose principal employment Is
in agriculture on & scasonal basls, who
has been 80 employed within the last 24
months, and who establishes, for the

7 CFR Ch. It (1-1-20 E-dlllon) '

purposer of such cmployment, a tem-
parary abode, .
Muiti-funetion equtpment means

Peoint-of-Sale equipment obialned by a |

WIC vendor through com:nercial sup-
pliers, which i& capable of supporling
WIC EBT and other payment tender
Ly pes,

Nel price means the difference be-
tween an infant formula manufactur-
er's lowest natlonel wholesale price per
unit for & full trucklond of Infant for-
mula and the rebate level or the dis-
count offered or provided by the manu-
facturer under an’Mnfant formula cost
conkalnment contract,

Nan-contrael Dbrand infanl formula
meana all infang formula, including ex-
empt infunt formula, that 18 not cov-
ered by an infant formuln cost contain-
ment contract awarded by thal Stoate
agency.

Nenprofil agency means o privale
agency which ls exempt from Income
tax under the Internal Revenue Code of
1954, at nmended.

Nulrition education means Individual
and group sesajons and the provision of
materlals that are designed Lo improve
haalth status and achleve positive
chiange in dielary and physteal agtivity
habits, and that emphasize Lhe rela-
ttonship between nutrition, physical
aclivity, and health, all in keeping
with the personal and cullural pref-
erences of the individual,

Nulrition Services and Adminisiration
(NS5A) Costs means thoae direct and in-
direct costs, exclusive of food costs, as
definad In §248.14(¢), which Biate and
local wngencles detarmine to he nec-
essary to suppors Program operntions.
Costs Include, but arc not limited to.
the cosis of Program adminlstration,
start-up, monitering. audiving, the de-
velopment of and accountabllicy for
food dolivery sysiems, nutritlon edu.
catlon and ULreastfeeding promotion
and support, oulreach, certification,
and developing and printing food in-
strumaeants and cash-value vouchers.

Nulritional risk means: (a) Datrl-
meantal or abnermad autritional condi-
tions detacinble by blochemical or an-
thropomeiric measurements: (b) OLher
documented nutritlonally related med-
leal conditlons; (o) Diatary deficiencles
that impair or endanger heaith; (d)
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Food and Nutrition Service, USDA

Conditlong thal directly affect the nu-
Lritional health of a person, Including
alcoholism or drug abuse; or {r) Condi-
tions thal predispose persons to inad-
equate nutritional patterns or nutyl-
tionally related medlcal conditlons, In.
cluding, but not limited to, homeless.
ness and migrancy.

O/G moans the Depariment’'s Office
of the Inspector General.

Cither harmful substances means other
substances such ns tobacco, prescrip-
tion drugs and over-the-counter medli-
catlions that can be harmful to the
liealth of the WIC population. espe-
cially the pregnanl woman. and her
fetus.

Parlintly-redeemed  food  inslrumend
maana a paper food instrement which
is redeemcd for less than all of the sup-
plemental foods authorized for thab
food Instrument.

Participant violalion means any delib-
erale action of a participant, parent or
caretaker of an infant or ¢hild partiol-
pani, or proxy that violates Federal or
Buate statutes, regulations, pollcles, or
procedures governing the Program,
Perticipant vielations include, but are
not lmlted to, deliberately meaking
false or misleading stalemnents or de-
liberetely misrepresenting, conceallng,
or wilhholding facts, to obtain beno-
fits; selling or offering to sell WIC hen-
efits, Including cash.value vouchers,
food Instruments, EDT cards, or sup-
plemental foods in person, in print, or
online; exchanging or attempting o
exchange WIC henefits, including cush-
valug vouchers, food inssruments, BBT
cards, or supplemantal foods for cash,
credit, services, non-food items, or un-
authorized food items, Including gup.
plemental foods in excess of vhose list-
cd on the particlpant’s food instru-
ment; threatening to harin or phys-
ically harming clinle, farmer. or ven-
dor staff. and dual participation.

Participanlsy means pregnant women,
breastfeeding  women,  postpartum
women, Infants and children wha are
recelving supplemental foods or food
instruments or cash-value vouchers
under the Program. und the broastfed
infants of participant breastfceding
women.

Participation menns the sum of:

§246.2

(1) The number of persons who re-
celved supplamensal foods or. feoed In-
struments duriang the reporting period;

{2) The number of infants who did not
recoive supplemental foods or food in-
siruments but  whoso bhreastfeading
mother recelved supplemental foods or
food instrumentis during the report pe-
riod; and .

(3) The number of breastfeading
women who did not recelve supple-
mental foods or food Instruments but
whose Infant received supplemental
foods or food instrumenis during the
report period,

Fostparlum women means women up
to slx monthe after termination of
pregnancy. :

Poverty tnecome guidelines means the
poverty income guldelinés preseribed
by the Departmenl. of Health nnd

 Human Services. 'These puldelines are

adjusted annually by the Department
of liealth and Human Services, wlth
sach annual adjustment effecilve July
! of ecach Year. 'The poverty liucomo
guidellnes prescribed by the Depart-

“ment of Health and Human Services

shall be used for all Btates, as defined
in this section, except for Alasks and
tlawall. Separate poverty Income
guldelines are prescribed. for Alaska
and Hawali.

Pregnant women means women deter-
mined to have one or mora embryos or
fatuses ln utero. .

Price adjusiment mneans an adjustinent
made by the State agency, in accord-
ance with the vendor agreenicnt, to the
purchase price on a food instrumant
after it has been submitted by a vendor
for redemption to ensure thal the pay-
ment to the vendor for the food lnstru-
ment complies with Lhe Slate agency's
prlce Hmiwations.

Primary contract infant formula means
the specifie infant formula for which
manufacturers submit n bld to & State
agency In response to a rebate sollcita-
Lion and for which a contract is award-
ed by the Btale ageancy as a result of
Lthat bld. g )

Frogram means the Speclal Supple-
mental Nukritlon Program for Women,
Infants and Children (WIC) authorized
by section 17 of the Child Nutrition Act
of 1966, as amended. L

Prory rneans any person designated
by 2 woman participant, or by a parent
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or caretaker of an infani or child par-
ticlpant. to obtain and transact food
Instrumenta or cash:value vouchers or
to obtaln supplemental foods on behnlf
of a partleipant. Tho proxy usi he
designated consistont with the Btate
agency's procedures established pursu-
ant Lo §346.12(r)1). Parenis or care-
takers applying on behalfl of chlld and
lnfant participants are not proxles.
Rebatc means the amount of money
refunded under cost containment pro-
coduraes o any Suate agency from Lhe
manufacturer of Lhe particular food
producl as the result of the purchase of
the supplemental food with a voucher
or olher purchase lnsirument by a par-
tlcipant in each State agancy's pro-
gram. Buch rebatlos shall be paymenls

made subsaquent to Lhe exchange of 8

[ood Instrument for food,

Remote indian or Naotive village means
an Indlan or Native village that is lo-
cated In a raral arca, las o population
of less than 5000 inhabitants, and 18
nob accessible year-round by means of
& public road (as defined in 23 U.S8.C.
- 101),
 Roulinc meoniloring menans overt, on-
site monltoring during which program
representatives {dentlfy Shemselves to
vendor personnel,

Scerelary means Lhe Sccrevary of Ag-
riculture,

SEPD means the Supplenentsl Food
Programs Plvision of the Food and Nu-
tricion Service of the U.S. Departiment
of Agriculture. ’ )

Sign or signature means a handwritien
stgnniure on paper or an electronio sig-
nature. If the State agency chooses to
use electronlec signatures, the State
agency musb ensure the rellability and
Integrity of the Lechnology used and
the securlty and confidentiality of
electronlc slgnatures collected in ac-
cordance with sound mmanagement prac-
tices, and applicable Federal law and
policy. and Lhe confidentlalivy require-
ments in §246.25,

Single-function cgulpment means
Point-of-8ale  equipment, sueh as
barcode scanners, card readers, PIN
pads and printers, provided to an su-
thorized WIC vendor solsly for use with
the WIC Program.

Stale means any of the fifty Stales,
tke District of Columbia, the Common-
wealth of Puerte Rlco, the Virgln, ls-

7 CFR Ch. 1l {1-1-20 Edition)

lands, Guam, American Samon, or Lhe
Commonwealth of the Nerthern Mar-
iana Islands.

State ugency means the health depart-
ment or comparable ngency of each
State: &n Indian tribe, band or group
recognized by the Department of the-
Intarior; an Intertribal council or
group which is an authorlzed represent-
ative of Indian tribes, bands or groups
recognlzed by the Deparument of the
Interior and which has an ongoing rela-
tionshlp with such Lrlbes, bands or
groups for other purposes and has con-
tracted with tham to administer the
Progratm; or the appropriate area office
of the IHS.

Stale allitnce means Lwo or more
State agencies thay joln together for
the purpose of procuring infant for-
mula under the Program by sollciting
compelitlve bids [or Infant formula.

State Plan means a plan of Program
operation and administeation thatl de-
scribes the manner in which the Btate
agency intends o Limplement and oper-
ate all aspects of Program admlinistra-
tion within Its jurisdietion in accord-
ance with §2464.

Stalcwide EHT nmeans the State agen-
¢y has converted all WIC clinics to an
ERT dellvery method and all author- -
ized vendors are capable of transacting
LEI3'1' purcheses. .

Supplemental feods moans Lhoae foods
containing nutrlents determined by nu-
tritienal research Lo be lacking Lo the
digts of pregnant, breastfeeding and
postpartum women, Infants, and chil-
dren, and. foods GLhat promole Lhe
heallh of the population served by the
W10 Program as Indicated by relevant
nutrition eeience, public health con-
cerns, and culiural eating patterns, as
prescribed by the Secretary In §246.10.

Supplemeniol Nulrflion Assistance Pro-
gram (SNAP), formerly Known as the
Food Stamp Program, {8 Lhe program
authorized by the Food and Nutrition
Act of 2008 (7 U.S.C. 2011, ¢f. seq.), in
which ellgible ouseholds receive bene-
fits that can be used to purchase fond
Items from nuthorized ratall stores and
farmers' markots.

USDA  implemenling  regulations in-
clude the following: 2 CFIt part 400,
Uniform Administratlve Requireinents,
Cost Principles, and Audit Hequlre-
ments for Federal Awards; 2 CFR part
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415, Ceneral Program Admlinistrative
Regulations; 2 CFR part 416, Genernl
Program Administrative Regulations
for Grariis and Cooperative Agroements
to Stale and Local Governmenls: and 2
CFR part 418, New Rcstrictions on Lob-
bying.

Vendor means a sole proprietorship,
partnership, cooperatlve association,
corporation, or other business enlity
operating one or more stores author-
ized by the State agency to provide an.
thorlzed supplemental foods Lo particl-
panis under a retall food delivery sys-
tem. Euch stors operated by a buslness
entity constitoutes a separaic vendor
and must be autherized separately
from other suores operated Ly the busi-
ness enblty. Each store musk have a
single, fixed locatlon, excepl when the
autliorlzatlon of mobile stores Is nec-
essary Lo meel the specin] needs de-
seribed in the Stale agency’'s State
Plan © In " accordance with
§248.4(n){14)(xiv). '

Vendor authorization menns the proc-
eag hy which the Stale agency assesaes,
selects, und enters Into agresments
with stores that apply or subsequently
reapply Lo be authorized as vendors.

Vendor limiting crileria means criteria
esyablished by the State agency to de-
termine the maxlinum number and dls-
tributlon of vendors It nuthorizes pur-
suant Lo §216.13(g X2).

Vendar overchorge means  inten-
tlonally or unintentionally charging
Lhe State agency more [or authorized
supplemental foods Lhan s permitted
under the vendor agreement. It I8 not a
vendor overcharge when a vendor sub.
mlts a food instrument for redemption
and tho State agency makes a price ad-
Justment Lo the food Instrument.

Vendor peer group syslem means o
classificatlon of nuthorized vendors
inte groups based on common charac-
teristics or criterla that affact food
prices, for the purposs of applylng ap-
propriate competitive price criteria to
venrlors at suthorizatlon and limlting
peyments for food to competitive jev-
els,

Vendor selection ¢riteria means the crl.
Lerirn eslablished by Lhe State agency
to select Individual vendors for author-
{zatlon conslstent with the rogulre-
ments in §246.12(g)3) and (g )(4).

§246.3

Vendor violalien means any inten-
tienal or unintentional actlon of o ven-
dor's currenlt owners, officers, man-
ngers, ageals, or emplovees {wlth or
without the knowledge of manage-
ment) thal viclates the veandor agree-
ment or Faderal or State atatutes, reg-
ulations. policles, or procedures gov-
erning the Program.

WIC means the Special Supplamental
Kutrition Program for Womon, Infants
and Children aulhorized by section 17
of the Child Nutrition Aclt of 1966, 43
U.5.C. 188,

WiC.nligible nuirlitionaly for partici-
panls with qualifying conditlons (lere-
after  referred Lo as  UWIC-eligible
nutritionals) means certain enteral
products that are ‘specifically formu-
lated to provide nuiritional support for
individuals with 2 quallfying condi-
tion, when the use of conventional
foods ia precluded, restricied. or inad- .
equale. Such WIC-eligihle nutritionals
musl serve the purpose of,a food. meal
or diet {may b2 nutritionally complete
or Incompleie) and provide & source of
calorles and one or more nutrients; be
designed for enteral dipestion via an
oral or tube fecding: and may not be a
conventional fopd, drug, flavering, or
enzyme, ‘WIC-eligiblo nutritionals in-
clude many, bul noti all, products that
meet the definiclon of medical food in
Sectlon 5(b){(3) of the Orphan Drug Act
(21 U.5.C. 360ee(t)(3)).

[30 FR 6121, Feb..13, 1985; 5¢ FR 6090, Peb, 23,
L8R3 ]

EDITORIAL NOTE: For FEDERAL RECISTER ¢l-
tations affecting §246.2, sae Lho List of CFR
Sectlons Affected, which appears in tha
Finding Alds section of the printed volume
and ot www, govinfo.gov.

§246.3 Administration.

(a) Delegation to FNS. Within the De-
pariment, FNS shall act on hshall of
the Department In the adaninistration
of the Program, Within FNS, 8FPD
and the Regional Offices are respon-
sible for Program admlinistration. FNS
shall provlde asslstance to State and
local agencles and evaluate all levels of
Program operations to ensure that the
goals of Lhe Program are achieved in
the most ¢ffective and efficlent mmanner
possible.
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{b) Delegation to the Stale agoncy, ‘The
State agency is rerponsible for Lhe ef-
fective and efficlent admlinisteation of
the Program in accordance with the re-
quirements of this part; the Depart-
ment’s  reégulations governing non-
diserimination {7 CFit parts 15, 15a, and
151); governing adminisiration aof
grants (3 CPFR part 200, subparts A
through F and USDA implementing
regulaclons 2 CFIL parl 400 and part
415); governing non-procurement tebar-
ment/suspenslon (2 CFR part 180, OMB
Guidslines to Agpencies on Government-
wide Debarment and Suspension and
USDA implementing regulations 2 CFR
part 417); governing restrictions on lob-
bying (2 CFR part 200, subpart E and
USDA {mplementing repulntions 2 CPR
part 400, pari 415, and parl 418); and
governing the drug-free workplace re-
quiremenys (2 CFR pary 182, Govern-
ment-wide Requiremsnts for Drug-Fres
Workplace); FNS guldelines; and, in-
structlons fssued under the FNS Diroc-
tives Management System. The State
egency shall provide guldance to, local
sgencies on all aspects of Program op-
erations.

(6) Agreement and Sigte Mlan. (1) Fach
State agency desiring to adminlster
the Program shall annuglly submit o
State Plan and enter into a wrilten
agreement with the Deparcment for ad.
minisiration of the Program In the ju-
risdletion of the State agency In ac-
cordance with the provislons of this
part,,

(2) The wrltten agreement shall in-
clude a certification regarding lob-
bring and, If applicable, a disclosure of
lobbying activities, as required by 2
CEFH part 308, subpary, E and USDA Im-
plamenting regulations 2 CFR part 400,
part 415, and part 418,

(3) The writien agreement must in-

clude a statement thal supporus full-

use of Federal funds provided Lo State
cgencies for the administratlon of the
WIC Program, and exctudes Euch funds
from Blate budgel restrictions or limi-
tatlons including hirlng freezes, work
furloughs, and Lravel restrictions.

{Q) Stale agency eligibility. A State
agency ehall be ineligible to particl-
pate in the WIC Program if Stdie or
foeal sales Lux is coltected on WIC food
purchases In the aren In which it ad-
ministers the program, except that, 1f

7 CFR Ch. Il (1-1-20 Edition}

sales tax is collected on WIC food pur-
chases by sovereign Indian antities
which ara not SLate agencies. the Stale
agency shall remain eligible if any ven-
dors collecting such tax are disquall-
fied.

{e) State staffing standards. bBach
Svate agency shall ensure that suffi-
clent sLafl is available to administer an
elticienty and effective Program includ-
Ing, but not limited to, the functions of
nutritien education, breastfeeding pro-
motion and support, certification, food
dellvery, fiscal reporting, monitering,
and tralning. Bosed on the June par-
Licipation of the previous fiscal year,
each Siate agency, as a minimum,
shall employ the following staff:

(1) A full-Lime or equivalent adminls-
wralor whan the monthly parsicipation
level exceeds 1500, or a half-time or
equivalent administrator when the
menthly participation exceeds 500,

(2) At leasy one full-Lvime or aquiva-
lent Program specialist for each 10,000
participants above 1.500, but the State
agency neced nobt employ more than
cight Program speclalists unless the
State agency considers it necessary.
Program specialists should be ulilizad
for providing fiscal management and
Lechnical assistance, monitocing ven-
dors, reviewing local agencles, train-
ing, and nutritlonal services, or other

-Program duties as assigned by the

State agency.

(3) For nutrition-relatod services, one
full-time or cgulvalent wnutritlonist
when the monthly pacticipation is
above 1.500, or a half{-time or equiva-
lent nutritionist when the monthly
participution exceeds 500. The nutri-
Lionist shall be named State WIC Nu-
trition Coordinator and shall meol
State personnel standards and queali-
ficationa In paragraphe (8)(3) (i), (tH).
(i), (1v), or (v) of Lhis sectlon and have
the quulifications in  paragraph
(e)(3)(vl) of thils section. Upon reguest,
an exception to thess gualifications
muny be granted by FNS. The Scate WIC
Nutrition Coordinator shall—

(1) Hold n Master's degree with em-
phasts In foed .and nutrition, comnmu-
nivy nuiritlon, public haalth nutritlon.
nutrition education, human nutrition,
nutrition selence or ecqulvalent and
have ab least two years responsible ex-
perience as a nulrltlonist in education,

362



Docusign Envelape ID: 6B460210-9042-4EF8-AB53-43E489846B57

Food and Nutittion Service, USDA

social service, maternal and child
health, public-health, nutrition, or qi-
etotics; or )

(i) Be registered or eligible [or reg-
istratlon with the Amerlcan Dietetic
Association and have at least two
vears experience; or
“(il) Have at lemst a Bachelor of
Selence or achelor of Arts degree,
from an aceredited four-year instivu-
Lion, with emphasis in food and nutri-
Lien., communily nutrision, ' public
health nutrition. nutrition educatioa,
human nulrition, nutrition sclence or
equivnlent and have ay least Lhree
yoars of responsible exparignce as o nu-
tritioniat in education. soclal service,
maternal and child heslth, public
health nutriilon, or dletetics; or

{iv) Be qualified as a Jenlor Public
Health Nulritioniet under the Daparti-
meat of Health end Hu::nn Services
guldelines; or

{v) Meecl Lhe INS standards for n Pub-
lic Health Nutritionist; and

(vi) Have ati leasi one of the fol-
lowing: Program development skills,
educalion background and experience
in the development of educational and
tralnlng resource materials, commu-
nity action experlence, counseling
skills or experlence in participant ad-
YOCacy.

(4} A designated breastfeeding pro-
motion coordinator, to coordinate

breastfeedIng promotion efforis identi-

fied in the State plan in accordance
with the reguirement of §246.4(a)(9) of
this part. The person to whom the
Btale agency sassigns chis responsi-
bllity may perform other duties as
wel].

{5) A staff parson designaind for food
delivery system management, The per-
20n 10 whom Lhe State agency wsslgns
this responsibility may perform other
dutles as well.

{6) The State agency shall onl‘orce
hirlng practices which ‘comply with the
nondlscrimination criteria set forth in
§216.8. The hiring of minority staff {s
encouraged.

(f) Delegation {lo local egency. The
local agency shall provide Program
benefits to partlelpants tn the most ef-
fective and efficlent manner, and shall
comply with this par:i, the Depart.
ment's regulations governing non-
discrimination (7 CFR parts 15, 153,

§246.4

150), the regulatlons governing the ad-
minlstration of grants {2 CFR pact 200,
subpart A-F and USDA jmplementing
regulations 2 CIFH part 400 and part
415), Office of Management and Budget
Circular A-130, and State agency and
FNS guldelines and instructlons.
1 -

[S0 FR 6121, Pob, 13, 1985, 50 FR 8098, Feb. 26,
1083, ny amanded at 52 FR 21236, June 4, 188Y;
59 FR 114990, Mar. 1), 1921, 65 FR 83377, Dec. 20,
2000; T1 KR 56728, Sept. 27, 2006; 76 KIC 37983,
June 28, 2011; 76 FH 59864, SepL. 28, 2011; 81 FIt
10449, Mar. 1, 2016; 81 FR G044, 66495, Scpt. 2§,
2016]

Subpar B-—State and Local
Agency Eligibility

§246.4 State plan.

(a) Requirements. iy August 15 of cach
year, cach Stale agency shall submlt
v FNS for approval a State Plan for
the foliowlng fiscal ycar 23 & pre-
requlsite Lo recelving funds under this
secbion. The Slate ageney may submlt
the State Plan In the format provided
by FNS guidance. Aliernatively, the
State agenoy may submit the Plan In
combination with other federally re-
quired planning documents or develop
its own format, provided that the infor-
matlon required below 1s included. FNS
requésts advance notiflcation that o
State agency Intends to use an alter-
native format. The State Flan shali be
slgned Ly the State designuted officlal
responsible for ensuring that the Pro-
gram 15 operated in accordance with
tho Btate Plan. FNS will provide writ-
Len approval or dealal of a compieted
State Plan or amendment within 30

"days of recelpt. Within 15 days after

FNS recelves an incomplete Plan, FNS
will notify the State agency that addi-
tional informatlon Is needed ‘to com-
plete the Plan. Any disapprovel will be
accompanied by a statement of the rea-
sons for the disapproval., After recelv-
Ing approval of the State Plan. each
Sints agency shall only submit Lo FNS
for approval substantive changes n the
Swate Plan. A complete and approved
Plan shall include:

{1} An outline of the Stale apency’s
goals and objeclives for improving Pro-
gram oparations. to include EBT aadfor
EBT Umplementation,

363



Docusign Envelope ID: 6B460210-8042-4EFB-AB53-43E489846B57

§246.4

(3) A budget for nutritlon services
and adminlstration funds, and an esti-
mate of food sxpendltures.

(3) An estimate of Statewlde pariici-
pallon for the coming fiscal year hy
category of women, Infants and chil-
dren.

{4} The State agency stalfing paitern,

{5} An Affirmntive Action Plan which
fneludes—

{1} A list ol all arons and special pop- .

ulations, in priority order based on rel.
atlve need, within the jurlsdiction of
the Btata agency, the Stale agency’s
plans to initinte or expand operations
under Lhe Program in arcas most In
need of supplemental foods, including
plans to inform nonparticipating local
agenclea of the avallability and bene-
fite of the Program and the avallability
of technical assistance in Imple-
menting the Program, and a descrlp-
tlon of how the Btate pgency will Lake
nll reasonable aclions Lo Identify po-
tenLial local agencies and encourage
ggencies to implernent o1 expand oper-
ations under the Prograrn within the
following year in the needlest one-third
of all areas unserved or partially
served;

(i1) An estimnte of Lhe number of po-
tentinlly eligible persons In each area
and a list of the areas in the Aflfirma-
tive Actlon Flan which are currenuly
" operating the Program and thelr cup-
rent participation, which particlpant
priorily levels as speclfied In §246.7 arc
belng reached in oach of these areas,
and which areas in the Affirmatlve Ac-
Lion Pian are currently operaling
CSFP and Lheir current participation;
and

(1it) A 113t of the names and addresses
of all lucal agancies,

(6) Plans to provide program beneflts
Lo eligible migrant farmworkers and
thelr famllies, to Indians, and Lo home-
less indlviduals.

(7} The Stale agency's plans, to be
conducted in cooperatlon with local
agencles, for Informing eligible persons
of tho avallability of Program benefits,
Including whe eligibility eriteria for
participation. the location of local
agencles operating the PProgram, and
Lhe inatitutional conditions  of
§246.7(n}1)(i) of thie pary, with empha-
§13 on reaching and enrolling ellgible
women in the eacly months of preg-

7 CFR Ch. Il {1-1-20 Edition)

nancy and migrants, Such infermation
shall be publicly announced by the
Slate agency and by local agencies al
least annually. Such information shall
also be distributed to offices and orga-
nizations Lhat deal with significant
numbers of potantially eligible per-

" gons, including heallth and medical or-

ganizations, hospitals and clinles, wel-
fare and unemployment offices, social
service agencles, farmworker organiza-
tlons, Indian tribal organizations, or-
ganlzailons and sgencles serving home-
less Individuals, and religious and com-
munlty organizations 1o low-lncome
areas.

{B} A doscripilon of how Lhe State
agency plang Lo coordinate program op-
erations with other services or pro-
grams that may beneflit participants
In, or applicants for, the program.

(%) The Stale ageney's putrition edu-
cation goals and action plans Lo in-
clude:

(i) A description of the methods that
will be used Lo provide drug and olher
harmful subslance abuse information,
to promote and support breastfeeding,
and to meet the special nutrltion edu-
catlon needs of migrant farmworkers
and their families, Indians, and home-
less persons, .

(1) Btate agencies have Lthe option to
provide nutrltion education mrterinls
to institutions participating In the
CACFP at no cosh, as long a8 a writien
agreement for sharlng such materials
is In place batween the relevant WIC
and CACFP eptlules. State agencles
may Initiate a sharing agreement with
thelr State-level CACFP counterparts
that would apply statewide. or may au-
thorize Lhelir local agencles or clinics
to initiate a sharing agreement st the
local level with their local level
CACFP counterparts,

(1) For lndian Stale or loeal agen-
cles Lhat wish to apply for the alter-
nate Income determination procedure
In  accordance with §248.7(A)(2){vi),
documentation thal the majority of In-
dian household meinbers hava incomes
below etlgibllty critecia.

{11} A copy ol Lhe procedure manual
developed by the Stale sgency for puid-
ance to local agencies {n operating the
Program. The manual shall include—

(i) Certiffcntion procedures, Includ-
ing:
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(A) A list of the specilic nutritional
risk criteria by priority level which ex-
plains how a person’s nutritional risk
is determined;

(B) llematologlcal data requiraments
Inciuding timef{rames for the collection
of such data, .

(Cy 'The procedurer for requiring
proef of pregnancy, consistent with
§245.7eX2)(i1), il Lho State agency
chooses Lo require such proof:

{D} The 8tate agency's income guide-
lines for Program ellgibllicy;

~«(E) Adjuslmenls to the parilcipant
priority systeny (ees §216.7(8)} (1)) Lo oac-
cominodate highaixk postpartum
women ar the additlon of Priority VII;
end.

(F) Alternate language for the state-
ment of rights and responsibilities
which 1= provided to applicanls, par-
ents, or caretakers when applying for
henefits as outlined [n §246.7¢)(10) and
(J)2)1l)y through (IX2)!I11). This alter-
nate language must be approved by
FNS before it can be, used in the re.
quired statement. .

(1) Methods for providing nutritlon
educabion, including breastfeedlng pro-
motlon and support, Lo participants.
Nutrition education will include Infor-
mation on drug abuse and ocher harm-
ful substances. Particlpants will In-
clude homeless individuals.

(1) Tostructions concerning all food”
delivery operavions performed ot the
local level, including Lhe list of accept-
able foods and their maxlhimum monthly
quantliies a8 required by
§246.10¢b}(2X1}.

(iv) Instructions for providing all
records and reports which Lhe State
agency requlres local agencles to malin-
tain and submit; and

{¥) Instructlons on coordinating oper-
ations under the program wlih drug
and other harmiful subssance abuse
counseling and treatment services.

(12) A descripiion of the State agen-
cy’s financlal management system.

(13} A description of how the Boate
agency wlll distribute nutirition serv-
lces and admlnistration funds, Includ-
ing start-up funds, Lo local agencies op-
arating under the Program.

(14) A description of Lthe food delivery
system as 1t operatce*al Lhe State
agency level, {ncluding—
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{i) Type of sysiem. All food delivery
ARYRLEMS In use within the State agen-
cy's jurlsdiction;

(ity Vendor Hmiting and sclection cri-
leria. Vendor limiting criteria, if used
by the Siale agency, and the vendor se-
lection criteria establlished by the
State agency consistent with the re-
guirements In §246.12(gX3) and (g)(4);

({I1) A sample vendor, farmer andfor
farmers' markel, if applicable, agrecment.
'T'he sampla vendor agreement tmusl in-
clude the sanctlon schedule, the prog-
esy for notifleation of violations in ac-
cordance . with §246.12(1X3). and the
Stalé agency’s pollcies and procedures
on Incentive Hems in accordance with
§246.12(g)(3){1v). which may be incor-
porated as altachmenls or, if the sanc-
Lion gchedule, the process for notifica-
tion of violations, or pollcles on incen-
Live ilems are In the Stale agency’s
regnlations, through citations Lo. Lhe
regulalions. State agencles that intend
Lo delegete slgning of vendor, farmer
and/or farmers' market agreements to
lacal agencies myust deseribe the Stalo
agency supervision and Instruction
Lhal will ba provided Lo ensure the uni-
formity and guality of local agency ac-
Livities;

(tv) Vendor monitoring. The system [or
monltoring vendors to ensure compli-
ance and prevent fraud, waste, and pro-
gram noncompliance, and the State
agency’'s plans for improvement in the
coming year in accordance with
§248.12()). The State agency must also
inclute the criteria {1 will use to delar-
milne which vendors will recelve rou-
tine monitoring visits. State agencles
that intend to delegate anv aspect of
vendor monltoring responsibilities to a
local agency or contractor must de-
scribe . the State agency supervision
and instruction that will be provided uo
ensure the unilformity and qualicy of
vendor monltoring:

(v) Farmer monitoring, The syatem for
monitoring farmers andior farmers'
markess within 1ts Jurisdiction, If ap.
plicable, for compliance wlth program
requirements;

(vi) Options regarding trafficking con-
vicliens, Tho option exercised by the
State agency to sanctlon vendors pur-
soant to §240. 12011 Xi).
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(vii) Food instruments and cash-value
vouchers. A facsimile of the food insiru-
ment and cash-value voucher. If used,
and a description of the system the
State agency will usa to account for
the disposition of food instruments and
cash value vouchers in accordance wikh
§246.12(q);

(viii) Names of contractars. The names
of companies. excluding authorized
vendors, with whom the State agency
has contracled to participate in the op-
eratlon of the food delivery system,;

(ix) Nulrifion services and udministra-
tion funds conversion For Btate agenclos
applying for authority Lo convert food
funds to nutritlon services and admin-
lstratlen funds under §246.16(g), a full
descriplion of thelr propesed cost-cut-
ting system or systom modlfication;

(x) Homeless participants, If Lthe Siate
agency plans to adapl its food dellvery
system Lo accommeodatle the nseds of
nomeless Individuals, o description of
such adaptations;

(xb) Infant formulu cost confairment. A
desceiption of mny infant formula cost
containment system. A State agency
must submit 5 State Plan or Plan
amendment, 1{ iL |s albempling to stroe-
ture and justify & system (hat 1s not a
single-guppller compatitive bidding
system for infent formwla in accord-
ance with §246.16a(d): s requesting o
weiver for an Infany formula cost con-
talnment system wnder §246.16a{e); or,
is planning to change or modify 1ts cur-
rent system or implement a system for
tre first time. The amandment must be
submisted al lenst 60 daya before the
proposed “effective date of the Rystem
change. The plan amoendment muast in-
clude dacumantation for reguests for
walvers based on inverference with elfi-
clent or offeciive program operations;
o cost comparison analysis conducted
under §246.16a{d)2); and a description
of the proposed cost contalnment sys-
tem. If FNS dispuves supporsing plan
-amendment  documentation, it wlll
deemn tha Plan amendment Incomplete
under this paragraph (a), and will pro-
vide the State agency with & statemnent
outlining disputed issues within 15
days of recolpt of the Plan amendment.
Tha Btate agency may noh enter into
any infant formula cost containment
contract until the dlsputed Lssues are
resolved and FNS has given its con-

7 CER Ch. Il (I-1-20 Edition)

sent. If necessary, FNS may grant o
postponement of implementation of an
Infant, formula cost contolminent sys-
Lem under §248.18a(f). Il at the end of
the postponement peclod 1ssues remain
unresolved the State agency must pro-
ceed with o cost containment system
Judged by FNS o comply with the pro-
visions of this pary. If the State agency -
does not comply, 1L will be subjact to
thu penalcies sel forth in §246.16a(i):

(xlt) Vendor, farmer andfor farmers®
market (raining, The procedures the
State agency will use Lo traln vendors
(in nccordance with §246.12(i)), farmers
and/or farniers' markets (in accordance
wilh §246.12(v)). Suate agencles that In-
tend to delegate any aspect of training
Lo a local egency. contractor, vendor or
farmer representative muslk describe
the supervision and instructions thag
will he provided by the State agency to
ensure Lhe uniformity and quality of
vendor, farmer andior farmers' market
tralning;

(x11i) Mood instrument and cash-value
voucher sccurily, A deseriplion of the
State agency's system . for onsuring
feod instrument. and cash-value vouch-
er security In actordanee  wilh
§246.12(p);

(xiv) Participont access determinalion
eriterfe. A deacription of the State
ageney’s partlcipant aceess determina-
tlon ¢riveria consistent with §246.13(1);
and 4

(xv) Atobile stores.'The spaclal neads .
necessitating the authorization of mo-
bile ssores. If the Suabe agency chooses
to authorize such stores.

(xvi) Vendor cost conlainment. A de-
scription of the State agency’s vendor
peer group system, competitive price
criteria, and allowable reimbursement
levels that demonstrates that the
State agancy Ls In complinnce with the
cost contalnment provisions in
§246.12(g)}(4); information on non-profit
above-S0-pecrcent wvendors that Lhe
Buate agency has exempted from com-
pellitive price ¢riteria and allowable re-
imhursement levels In §246.12(g)(4)(1v);
n Justification and documenialion sup-
porting the Btate agency’s request for
an exemption from the vendor peer
group requirermnent in §24612(gX4). \l
applicable: and, if the Stale agency au-
Lhorizes any ahove-50-percent vendors,
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g
information required by FRS Lo deter-
mine whether Lhe Slate agency's ven.
dor cost containment system meots the
requirements in §246.12¢(g)(4)(1).

(xvil) Other cosi conlainment systems.
A description of any other food cost
contalnment systems (such ns juice
and cereal rebates and food ltem re-
strictlons).

{xvill) Lisi of injoni formuln whole-
salers, distributors, and rcfailers. The
policies and procedures for comnpiling
and distributing to aukhorized WIC re-
tall vendors, on an annual or more fra-
quent basls, a5 required by

§246.12(;)(11). a list of Infant formula.

whotesulers, distribulors, and retailers
licensed in the Btate in accordance
with Stale law (including regulations),
and Infant formula moanufacturers reg-
istered with the Food and Drug Admin-
Istration (FDA) Lhat provide infant for-
mula. The vendor may provide only the
authorized fnfont formula which the
vendor has obtained from a source in-
cluded on the list described in
§246.12(g)(11) to partieclpants in ex-
change for food inetrumnenis specifving
Infant formuls.

(xlx} A deseriptlon of how Lhe Stnte
agency will replace lost, stolen. or
damaged EBT cards and transfer the
associated benefits within seven huai-
nass days. g

{xx) A description of Lhe procedures
established by the State agency to pro-
vide customer service during non-busi-
ness hours that enable participants or
proxies to report a lost, stolen, or damn-
aged card, report other card or benefit
lssues, racelve Information on the EBT
food balance and receive the current
beneflit end date. The procedures shall
address how the Stale agency will re-
spond to reports of a'lost, stolen. or
domapged cord within one business doy
of the dale of report.

(15) The Stale agency's procedures
for acenpling and processing vendor ap-
plications outlside of its established
Limeframes If the State agency deler-
mines there will otherwise be inad-
equate participant nceess Lo the WIC
Program,

(16) The Siate agency's plans Lo pre-
vent and ldentify dual participation in
accordance with §246.7(1)(1){i} and
(IX1)i1). In States where Lhe Program
and the CSFP operate In the same

§246.4

area, or where an Indlan State agency
operates n Program in the same area as
o geographic State agency, o copy of
the written agreement between the
State agancles for the detection and
prevention of dnal participation shall
be submitted.

(17) A description of the procedures
the State will use to comply with the
civil rights reguirements described in
§246.8, including the processing of dis-
crimiination complaints.

(18) A copy of the Btate agency's fair
hearing procedures for participants and
the adimministrative appeal procedures

for local agencles, food vendors. farm-

ers and farmors’' markets. N

(19) The Sinte agency’s plan Lo en-
sure vhal parvicipants receive requlred
heallh and nutrision arsessmants when
cervifled- for a perlod of greater Lhan

-rix monthas.

(20) The Slate agency's plan Lo reach
and enroll migrants, and clgible
women In tha eariy mouths of preg-
nancy.

{31) The State agency’s plan Lo estah-,
lish, to the extent practicable, that
homeless facilities, and institutions if
it chooses to make Lhe Program avall-
able Lo themn, meet tha condiclons os.
tablished in §246.7(nX1X1) of this part,
if residonts of such anccommodations
are Lo be eligible to recelve WIC Pro-
gram benefits,

(22) A plan to provide program bene-
fits to unserved Infanls and children
uader the care of foster parents, pro-
Lective mervices, or child welfare au-
thorities, Including infants exposed Lo
drugs perinalally.

(23) A plan Lo Iinprove access bto the
Program for participants and prospec-
tive applicants who are employed or
who reside in rural areas, by nddressing
their speclal needs through the adop-
tion or reviston of procedures and proc-
tices to minlmize the tlme pavilcipants
and applicants must spend away from
work and Lha distances participanls
and applleants must travel. The State
agency shall also describe any plana for
issvance of food instruments and cash- -
value vouchers 1o employed or rural
particlpants, or to any other segment
of the participant population, through
means other than dircct participant '
plek-up, pursuant to §246.12(r3(4). Such
description shall also include ineasures
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Lo ensure the integrity of Program
services and flscal accountabitity. The
State apency will also describe 1ts pol-
ey for npproving transportalion of par-
ticlpants to and from WIC clinlcs.

(34) Assurance that ench local agency
and any subgrantees of the Stale agen-
cy and/or local agencies are in compli-
ance with the requirements of 2 CFR
par: 180, OMB Guidelines .to Agencics
on Government-wide Dcharmenl and
Suspension and UBDA Implementing
regulatlions 2 CFR part 417 regarding
nonprocuaramant daharment/suspansion.

(25) A descriptlon of the Stale agen-
cy’'s plans to provide and malntain a
drug-free workplace in  compliance

with requirements in 2 CFR part 180,

Government-wlide Requlrements  for
Drug-Free Workplace (Finangial As-
sistance) and USDA tmplementing reg-
vlation 2 CFR part 431.

(26) A llst of all organizations with
which the Stale agency or {t& local
agencles has executed or intends to
execute a written agreement pursuant
to §248.26(h) authorizing the use and
disclosure of confidentlal applicant and
parilelpant Information for non.WIQ
Purposes.

(27) The State agency's policies and
procedures for preventing conflicus of
Interest at the local agency or clinic
leve] in & reazsonable manner. At o min-
Imum, this plan must prohibiy the fol-
lowing WIC certlfication practices hy
local agency or clinlc employecs. or
provide effective allernative policies
and procedures when such prohibition
1z not posslbte:

(1) Certifying onesclf;

(il) Ceriifying relatlves or
Irlends; or,

(lily One employce determtining oligi-
billty for all cariificalion erlteria and
issuing food Instruments, cash-value
vouchers or supplemantal food for the
same participans.

(28) The State agency's plan for col.
lecting and maintaining Infermation
on cages of participant apd employee
fraud and abuse, Such Informatlon
should Include Lhe nature of Lhe fraud
detecied and the assoclated dollar
losaes.

(29) Tho Suate agency's Universa)
Idantifler number.

(b) Public comment. The Siate agency
shall establish o procedure undar which

close

7 CFR Ch. I} (1-1-20 Edition)

members of the ganeral public arc pro-
vided an opportunily Lo comiment on
the developmsanl of the Stale agency
plan.

(c) Amendments. AL any time after ap-
proval, the State agency. may awmend
the State Plan to reflect changes. The
Btate ngency chall submit the amend-
ments Lo FNS for approval, The amend-
menis =hall bs signed by the State des-
fgnated official responsible for ensur-
fng that Lhe Program is operated in ae-
cordance with the State Plan.

(d) Relention of copy. A copy of the
approved State Plan or the WIC por-
tlon of the State's composite plan of
operations shall be kepl on file at the
Stale agency for public Inspection.

(50 FR 612[. Fab. 13, 1983]

EDITORIAL NOTS For FEDERAL HEQISTER ci-
tntions nffecting §246.4, sne the List of OFR
Sectlons Afiected, which appoars (o the
Finding Alds sccllon of the printed volumis
and nt www.gouinfo.goy.

§2468.5 Selection of local agencies,

(a} General. This section sets forth
the procedurcs the State agency shall
perform In the selection of local agen-
cles.and the expanslon, reduction, and
disquuilfication of local agencles al-
ready in opoeration. In making deci-
slons to intitiagte, contlnue, and dis-
continue the parutelpation of local
agenclics. the State agency shalt glve
consideration to tha need for Program
bLenefllts as delineated in the Afflrma-

“tive Action Plan,

(b} Application of local agencies. The
State agency shall require each agen-
¢y, Including subdivislons of the State
agency, which desires approval as a
local agency, to submlt a wrloten local
agency application. After tha recelipt of
an incomplete application, the State
agency shall provide written notifica-
Llon to the applicant agency of the ad-
ditlonal information needed. After the
receipt of a complete appllication, the
State agency.shall notify the appllcant
agency In welting of the approval or
disapproval of 1ts application. When an
application I8 disapproved, the State
agency shall acdvise the applicant agen- |
cy of the reasons for dirapproval and of
the rtight te appent as setr forth In
§246.10. \WWhen an agency sub:mits an ap-
plication and there are no funds Lo
serve Lhe arca, the applicant agency
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shall be notifled thal there are cur-

renlly no funds available for Program
intclatlon or expansion. The applicant
arency shall be notified by the Siale
agency when funds become avatlable.

(c) Program initiaifon and expansion.
The 8tale agency rhall meet the fol-
lowing requirements concerning Pro-
gram Initlatlon and expansion:

{1} The State agency wlll consider
the Affirmative Actlon Plan (see
§246.4{a}b)) when [unding local agen-
cles and expanding existing operatlons,
and may consider how much of the cur-
rent need is being met at cach priority
level, The sclection crlteria cited in
paragraph (d){1) of this sectlon ghall be
applied Lo each area or special popu-
Iation before eliminating Lthal area
fromi1 consideration and serving the
next area of speclal population. Tho
Stata agéncy shall consider the humber
of participunts in each prioriLy level
being served by .existing local agencles
in determining when It |s appropriate
1o move Into additional areas in the
Affirmative Action Plan or Lo expand
exlsting operations in an area. Addl-
tionally, the State agency shall con-
slder the total number of pecple polen-
Lially eligible in each area counpared to

' the number being served.

(2) The State agency shall provide a
written Justification to I'NS for not
[unding an agency to rerve Lhe highest
priority area or special peopulation.
Such justification may Include its in-
abtlicy to administer the Program,
lack of interesy exprassed for operating
the Program, or for those areas or spe-

- clal populations which are under con-

sideratlon [or expanslon of an existing
operntion, a determination .by the
State agency that there is a greater
need for funding nn sgency serving an
area or special populatlion nob oper-
abing Lhe Program. The State agency
shall use the participant priorlty sya-
tem In §246.7 oy .a measurement of
greater necd In such deterinlnation.

(3} 'The State agency may fund more
than one locai agency to serve the
same area or special population as long
ag more than one local agency I8 nag-
cssary to sarvo the full extent of need
in thal ares or special populattion.

(d) Local agency prierity system. The
State agency shall establlsh standarcds
for the selection of new local agencies.

§246.5

Such standards shall include the {ol-
lowing conslderations:

{1) The Blate agency-shaill consider *
the following prioriLy system, which is
hased on the relative availabllity of
health and administrative services, In
Lhe seleclion of local agencies:

(1) Piret consideration shall be given
to a public or a private nonprafit
health agency that will provide ongo-
ing. routine pediatric and obstetric
care end ndministrative services.

(li) Second consideration shall be
glven 1o a public or a private nonprofit
health or human service agency that
wiil enter inbto n written agreement
with another agency for cither ongo-
ing, routine pedlatrlec and ohsteirie
care or administrative services. '

(111) Third c¢oxslderation shall be
given 1o u public or private nonprofly
health agency that wlll enter into a
wrilten arreament with private physi-
clans, ficansed by the State, in order to
provide ongolng, routine pediatrle and
obaLelric care Lo a speclfic category of
participanta {womnen, infants or chil-
fdren).

(iv) Fourth consideration shall be
given to a publiec or private nonprofit
human service agency Lhay will enter

invo a wrilten sgreement with private -

physlcians. licenged by the State, to
provide ongolng, routine pediatric and
obstetric carg, g

{v) FFifth vonslderatlon shall be glven
Lo & public or privale nonprofit health

‘or human aecrvice agency Lthat will pro-

vide ongoing, routino pediatric and ob-

stetrlec care through refarral to a
health provider,
(2) The State agency musk. when

secking new local agencles, publish a
notice In Lhe local inedia (unless 1t has
recelved an applicatlon from a local
public or ponprofit private heallh
agency that can provide adequate serv-
fces). The notice will include a brief ex-
planation of the Program, a description
of the local agency priorlity syslem
{ouslined in this paragraph (d)}. and a
requesty that potentlal local apencies
notlfy the State agency of thetr inter-
est. In additlon, the State agency will
contact all potential local agenclea to
make sure they are aware of Lhe oppor-
tunity to apply. If an applicatlon 1s not
submitied within 30 days, the Siate
agency may then select o Incal agency
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in anolher area. If sufficient funds are
available, a State agency will glve no-
tlce and conslder appllcations outslde
Lthe local area at the same time.

{e) Disqualification of local agencies. (1}
The Htate agency may disquallly a
lotal agency—

(1) When the Stalc agency determines
nopcompliance with Program regula-
Lions;

(11 When the State's Program funds
are lnsufficient to support the contin-
ued operntion of all its existing local
agencles ab thelr currant participacion
level: or

(1) When the Stale agency deler-
mines, following a review of lncal agen-
cy credentizls in accordance with para-
graph () of this sectlon, vhat another
local agency cnn operate Lhe Program
more effectively and efficlantly.

(2) The State agency mny ostablish
its own criterin for disqualification of
local apencies. The Siate agency Rhall
notify vhe local agency of any Stale-es-
Lablighed criterla. In addition to any
State ostablished criteria. the State
agency shall consider, at 2 minimum—

{1y The availability of other commu-
nily resources Lo participants and Lheé
cosy effleiency and cost effectivenass of
the local agency in terms of both food
and nutrltion services and adininistra-
tion costs: .

(11) The percentages of participants
in each- prlority level heing served Ly
Lhe local agency and the perconlage of

nead boing met in each participant cat-’

egory;

(ki) ''he relative posltlon of the rrea
or &paclial population scrved by the
local agency In tho Affirmative Action
Plan: : .

fiv) 'he local agency's place in the
priorlty system In paragraph
thls soction; and

(v} The ‘capablilty of another locsl
agency or agencles to accept the local
agency's participanta,

{3} When disquallfvlng a local agency
under the Program, the Ssate agency
shall—

(1) Make every effort Lo transfer af-
facted participants Lo ancther local
agency without disruption of benafits.

(ii) Provide the alfected local ngency
with written notlce not less than 60
days in advance of the pending action
which Includes an explanation of the

(@ of’

7 CFR Ch. Il (1-1-20 Edlition)

reatons for disgoalification, the data of
disguallfieation, and, except in cases of
the expiration of a local Rgency's
agreement, the local agency’s right to
appeal ns get forth in §246.18; and

(111} Ensura that the action 18 not In
confilct wilh any existing written
agreements between the Btate and the
local agency .

() Periodic review of locul agency
qualificalions. The Stalc agency may
conduct periodic reviews of the quall-
fications of authorized local agoncies
under its jurlsdiction., Based upon the
resulis of such reviews Che State agen-
cy may make appropriate adjustments
among the particlpating local agencics,

ineluding the disquallficatien of a local

agency when the Stete agency cdeter-
mince thal another local agency con
operale the Program more cliectively
and effictontly. Iz conducbing such re-
views, the State agency shall consider
the factors liaged in paragraph (e)(2) of
Lthis section in addition bo whatever
criterian IV may develop. The Stale
agency shatl implement the procedures
esbabllshed fn paragraph (e)3) of this
seclion when disqualifying o local
AEROCY.

(50 FR 6191, Feb. 13, 1985; 50 I'1t 3598, Fab. 23,

1383; 65 FR 53527, Sept. 5; 2000; 71 FR 56728,
Sepl. 27, 2006)

§246.6 Agreements with local agen-
cles.

{a) Sipned writlen agrecments. 'The
State npency shall enter into a signed
wristen agreement wlth each local
agency, Including subdivislons of the
State ngency. which sels (orth the
loeal apency's responsibilities for Pro-
griun operallons as prescribed in this
pary. Coples of the agreement shall be’
kept on file al botl the State and local
egoneles for purposes of raview and
audit in accordance with §§246.19 and
246.20. Nelther the State agency nor the
local agetcy has an obligation to renew
the agreement. The explration of an
agreemeant is not subjerct to appeal, The
State agency shall provide local agen-
ciea with ndvance writlen natice of the
explratlon of an agreement as required
under §§246.5(e)(3)1L) and 246.18(b)(1).

(b) Provitions of agreemen!. TEe agree-
ment hetween Lhe Siate agency and
each local ngency shall ensure that che
local agency—
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(1) Complies wilh all the fiscal and
operational requirements prescribed by
the Btate agency pursusnt Lo debar-
ment and suspension requirements and
If applicable, the lobbying restrliciions
of 2 CFR part 200, subpart F. and USDA
implementing regulations 2 CFR part
400, part 415, and part 417, and FNS
guldelings ond [nstroctlons, and pro-
vides on a tlmely basis Lo thn State
agency all required information re-
garding fiscal and Program informa-
tion;

{2} Hae & compelent professional au-
Lhority on the staff of the local agency
-and the capabilitles necessary Lo per-
form thae certificatlon procedures;

{3} Makes available appropriate
health services Lo parttclpants and in-
forms applicants of the health services
which ara availahle;.

{1} Pronliblts’ smoking In Lhe space
used to, carry out the WIC Yrogram
during the time any aspect of WIC
services are performal;

{5} Has a plan for continued efforts to
make health services avellable to par-
uicipants at Lhe clinie or through writ-
ten agreements with heaith care pro-
viders when heallh services are pro-
vided through referral;

{6) Provides nutrition education serv.
icas, Including breastfeeding promotion
and support, Lo particlpanis, in compll:
ance with §245.11 and FN5 guldelines
and instructions;

{7) Implements & food delivery sys-
tem prescribed by the Slate agency
pursuant to §246.12 and approved by
FNS;

{B) Maintains complete, accurate,
documented and current accounting of
all Program funds received and ex-
pended;

{9) Maintains on ftle and hag avail-
able for review, audit, and evaluatlon
all criteria used for certificaivlon, in-
cluding informaclon on the aran servad,
Income siandards ured, and specific
criteria. used Lo detérmine nutritional
risik: end

{10) Does not discriminate against
persons on Lhe grounds of race, color,
national orlgln, age, kex or handicap;
and complles. data. maintains records
and submits reporls as reguirad L0 per-
miv effective enforcement of the non-
discrimination laws.

dules of ench ngency.

§246.4

(c) Indian ugencies. BEach Indian State
agency shall ensura that all local agen-
cles under jts jurisdiction serve pri-
marily Indian populations. )

(d) Health and human service agencies,
When a health agency and & human
service agency comprise the local agen:
cy. hoth agencies shall together moet
all Lhe requirements of this part and
shall enter Into a written agreement
which oullines all Program reaponsibit-
‘I'he agreement
shall bo approved by the State agency
during the application process and
shall be on file at Both the Btate and
local agency. No Program funds shall
be used to relmburse the health agency
for the health services provided. How-
over, costs of certification borna by the
health ageéncy may be reiinbursed.

(@) Illealth or Ruman scrvice agencies
and private physicians, When o hisalth or
human service agency and private phy-
siclan(s) comprise the local agency, atl
parties shall together mneet all of the
reguirements of this part and shall
enter into a written agreament which
outlings the inter-related FProgram re-
sponsibilities between the physlclan(s)
and the local agency. Tite agreement
shall be approved by the State agency
durlng the application process and
shall be on file al both agencies. The .
local agency shall advise the Stalc
agency: on ius  application of the
namae(s) and address(es) of the private
physician(s) participating and obtain
State agency approval of the wrilten
agreement. A competent professional
authority on the staff of the health or
human service agency shall be respon-
slble for the certification of partici-
pants. No Program funds shall be used
to reimburss the private physician(s)
for the health services provided. How-
ever, cosls of certificatlon data pro. .
vided by the physiclan(s) may be relm-
bureed.

(f) Dutreach/Cerlification n Hosmtai’s.
The State agency shall ensure that
each local agency operating che pro-
gram within a hospital and/or Lhat has
& cooperative arrangement wlbh a hos-
pital:

(1) Advises poteniially ellgible indi-
viduals that recelve inpatient or out-
patienl,  prenatul, maternity, or
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postpartum services, or that accom-
pany a child under the age of 5 who re-
celves well-child servicos. of the avall-
abiltlty of propram services; and

(2) 'To the extent feasible, provides an
opportunity for individuals who may he
eligible to be certifiod within the hos.
pital {or particlpation in the WIC Pro-
gran.
130 FR @121, Feh, 19, 1985, us amended at 59
FRt 11500, Mar. 11, 1994; 63 FR 63974, Nov. 18,
1998: 76 F1 59889, Scpt. 28, 2011; 81 PR G693,
Sapt. 28, 2016]

Subpart C—Participant Eligibllity

§246.7 Ceortification of participants.

(a) Integration with heolth services. To
lend adminlstrablvo effictency and par-
ticipant convenlence to e certifi-
catvion process, whenever possible, Pro-
gram intake procedures shall b com-
bined with intake procedures for other
heatth programs or servieces adminls-
tered hy the State and local agencies.
Such merging may include verification
procedures, certification interviews,
and Income computatlons, Local agen-
cies shall maintain and make available
for distributlon to all pregnant,
posspartum,. and breasitfeeding women
and Lo purenls or caretakers af infants
and chitdren applying for and parvilel-
pating In the Program a list of local re-
sources for drug and other harmfut sub-
stance abuse counseling and treatment.

(b) Proyram referral and acecss. State
and local agencies shall provide WIC
Program applicants and participants or
thelr deslgnated proxies with iaforma-
tion on other health-related and publlc
assistance programs, and when appro-
priate, shall refer applicants and .par-
Liclpants Lo such programs.

(1} The Stale agency shall provide
cach local WIC agency with materinls
showlng the maximum Income limits,
according to famlly size, applicahle to
pregnant women, infants, and chlidren
up' Lo age 5 under the medical asslst-
ance prograin established under 'Title
XIX of the Soclal Security Act (In this
6ection, referred to as the “Medleald
Program®'). Thae local agency shall, in
turn, provide to adult Ipdividuals ap-
plying or reapplying for the WIC Pro-
gram for themselves or.on benndf of
olhers, written Informatlon about the
Medlcaid Program. If sueh individuals

7 CFR Ch. Il (1-1-20 Edltion)

ere not currently participating in Med-
icald but appear to have famlly income
below the applicable maximum income
lImlts for the programn, the local agen-
cy shall glso rofer these individuals to
Medicaid, Including the referral of in-
fants and children to Lhe appropriate
entity in the area authorized vo deter-
mine eligibility for early and perlodic
screening, dlagnostic, and treabment
(EPSDT} services. and, the referral of
pregnant women 1o Lthe appropriate en-
tity in Lhet ares authorized to deter-
mine presumptive eligibllivy for the

"Medicaid Program. if such determina-
Lions are being offered by the State.

{2) Stote agencles shall provide WIC
services al community and migrant
health centers, Indian Health Services
facilities, and other fedecally health
care supported facilities ostablished in
medically underservod arcas to Lhe ex-
tent feasible,

(3) Local agencles may provide Infor-
mation about other potentinl sources
of food assistance in the local nrea o
ndult Indivlduels applylng or re-
applying in person for the WIC Pro-
gram f{or themselves or on behalf of
others, when such applicants cunnot ha
served hocnuse the Program is opoer-
ating at capacity in the local area.

(4) Each local agency Lhat does not
routinely schodule appolntments shall
schedule appointmenis for employed
adult individuals seeking Lo apply or
reapply for participation In the WIC
Program for Lhemselves or on behalf of
oLhers 50 us Lo minkmize the time such
individuals arc absent from She work-
place due to such applicatlon.

(5) Enth local ageéncy rhall pttempt
L0 contactk each pregnant woman who
migges her flrst .appointment to apply
for participation in the I'rogram In
order 10 reschedule the appointment.
A\ the time’of Inltial contact, the tocal
agency shall request an address and
tolephont number where the pregnant
woman cnn Le reached.

{c} Eligibilily crilerio and basic certifi-
calion procedures. (1) To qualily for the
Program, infants, chlldren, and preg-
nant, poslpartumy, and breastieeding
womaen must: )

(1) Reside within the jurisdiction of
the State (except for Indian State
agencies). Indlan State agencles may
establisn a similar requiremeant. All
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State agencies mey determine a serv-
lce nrea for any local agency: and may
require that an applicant reside within
the service area. Howover, the State
Agency may not use tength of residency
ns atl eliglbility requiremeant.

(1i}) Meet the Income criterla speci-
fied In paragraph (d) of tkhis scction.

(iil) Meet the nutritionsl risk cri-
veria specified in paragraph (e} of this
sectlon,

(2)(1) At certification, the State or
tocal agency must require each appll-
cant to present proof of residency (i.e.,
lecatlon or addresa where the applicank
.routinely llves or spends the nlght) and
vroof of identity, "I'he State or local
agency must also check the {dentity of
participants, or In the case of infants
or children, vhe ldentity of the parent
or guardian, or proxies when issuing
fond, cash-value vouchers or food in-
struments.’ The State ngency may au-
thorize the certification of applicants
when no proof of residency or identity
exists (such as when an applicant or an
applicant's parent is n victim of theft,
loss, or disaster; a homeless individual;
or u migrant farmworker). In these
cases, Lhe State or local agency must
require the applicant to confirm in
writing hlsher residency or identivy.
Yurther, an Individual residing in a re-
mota Indian or Native viliage or an in-
dividual served by an Indlan tribal or-
ganization and residing on a reserva-
tion or pushlo may establish proofl of
resldency by providing the Stale ogen.
¢y their malling address and the name
of the remote Indlan or Native village.

(ll} For a State agency opting to re-
quire proof of pregnancy, the State

agency may lssue benefits to appll-’

canla who claim L0 be pregnant (as-
suming thas all other eligibllivy cri-
teria are met) but whose conditions (as
pregnant) are nol visibly notlceable
end do not have dacuinented proof of
pregnancy abt the timae of the certifi-
catlon interview and determinalion.
The State ngency should then allow a
rensonable period of time, not to ex-
ceed 60 days, for the applicant to pro-
vide the requested documentatlon. If
such documentatlon Is not provided as
requested, the woman can no longer he
consldered categoricatty eligible, and
the local agency would then be justi-
fied In Lermioating the woman's WIC

§246.7

participation in the middla of a certifi-
calion perind, I

{3) A State, a Stats ngency. and an
Indian Tribal Organization (including,
an Indian tribe, band, or group recog-
nized by the Department of the Inte-
rior; or an lnLertribal council or group
which I5 an authorized rapresentative
of Indian tribes, bands or groups recog-
nized by the Department of the Inte-,
rior and which has an ongolng relation-
ship with such tribes, bands or groups
for other purposes and has contracted
with them to admlnister the Program)
serving as a State aguncy, may limit
WIC partlcipation to United States
citizens, nationats, and qualified allens
as these terms are defined in tho Immi-
gratlon and Nationallty Laws (8 U.8.C.
1101 #! seq.). Slate agencies that limple-
ment this option shall Inforin FNS of
thelr intentions and provide coplies of
the procadures they will establish re-
prrding the Umicetion of WIC services
Lo Uxaiwed States cltizens, nationals,
and qualifiad aliens.

(4) The certificatlon procedure shall
be parformed at no cost Lo the appli-
cant.

(d)} fricome crilevia and income eligi-
bility delerminations. The Siale agency
shall establish, and provide locnl agen-
cles with, income guldelines, definl-
tions, and procedures to be used in de-
terinining an applleant's income eligi-
hility for Lhe Program. '

(1} Income eligibility guidclines. The
State agoncy may prescribe income
guidelines either squaling the Income
ruldeliner established under section 9
of the Natiooal Scheol Lunch Act for
reduced-price school meals or ldentlcal
to State or local guldelines for {ree or
reduced-price health care. However, In
conforming Program Income guldelines
to health c¢are guldelines, the State
agency shall not establish Progrom
guldelines which exceed the guidelines
for reduced-price school meals or are
less than 100 percent of the revised pov-
erty income guidelines iIssued annually
by the Department of Health and
Human Services. Program applicanis
who meet the requirements estabHsahed
by paragraph -{(d)(2)(viHA) of Lhis sec-
tlon'shall not be subject to the Incomu
limits established LY State agencles
under this paragraph.

1
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(1) Local agency Income ciigibt‘titﬁ
guidelines. Dlfferenl puldelines may he

prescribed for different local agencles -

within the State provided that the
guidelines are the ones used by the
local agencles for delermining eligl-
bility for free or reduced-price health
care. .

(il}) Annual adjustments in the incoms
guidelines. On or before June 1 each
yvear, FN8 will annnunece adjustments
in the Income guldolines for reduced-
prioe meals under section B of the Na-
ttonal School Lunch Act, based on an-
nual adjustments In the revised pov-
erty income puldelines issued by Lhe
Department of Health and Hueman
Sorvices.

{itly Implementalinon of Lhe Incoma
guidalines. On or before July 1 each
year. cach State agency shall announce
and transmit Lo each Iocal agency the
State agency's family size Income
guldelines, unless changes in Lthe pov-
erty income guldelines lssued by the
Depariment of Health and Muman
Services do not necessilate changes In
the State or local agency's income
guldelines. Tae Btate agency may im-
plement revised guidslines concur-
renily with the Implementatlon of In-
come guidelines under the Medlcald
program esiablished under Title XiX of
the Soclal Sacurisy Act (42 U.S.C. 139¢
of el seq.). The State agency shall en-
sure. that conforming adjustmenis are
made, if necessary, in local agency in-
come guldalinas. The local ngency shall
implement (revised) guldelines nod
later than July 1 of each year for which
such guldelines are issued by the Btate,

(3) Income eligibilily determinations.
The State agency shall ensure that
local agencles - determnine  income
trhrough the vse of a clear and simple
application form provided or approved
by the State agency.

(i) Timeframes for delermining income.
In determining the Iincome cliglbllity
of an applicant, the State agency may
Inatruct local agencies Lo consldar the
Income of the famliy during the past 12
months and Lthe family's current rate
of Income to determine which indlcator
more nccurately reflects the famlly's
skatus. Howevar, persons from familles
with adult members who sre unein-
ployed shall be eligible besed on In-
come during the period of unamploy-

o
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ment {f the loss of Income causes the
current rete of Income Lo be less than
the State or lacal agency's income
guldelines for Program allgibility.

(i) Definition of “Income”. 1f Lhe
State agency uscs the National School
Lunch reduced-priced meal income
guldelines, as specified In paragraph
{(d)(1) of thls section, it shall uke che
fallowing definition of income: Income
for the purposes of this parl means
Aross ¢cash income before deductions for
Income taxes, employees’ social secu-
rlty taxes, insurance premiums, bonds,
etc. Income Includes Lthe following— -

(A} Monetary compensation for serv-
lces, including wages, salary, commis-
slons, or fees;

(B) Net income from farm and non-
farm self-employment;

(C) Soclal Securlty benefits;

(D) Dividends or interest on ravings
or bonds,. Income from estabes or.
truste, or nel rental fncome; ' ]

(E} Public assistance or welfare pay-
ments,;

(F} Unemployment compensasion;

(G) Government ctvillan employee or
mitlltary retirerment or pensions or vet-
erans’ paymenls;

() Prlvate pansions or annuicies;

(1) Atimony or child support pay-
ments;

{J) Hegular contributions from per-
s6m6 1ot lving in the nousehold;

(K) Nel royslties; and

(L) Other cash incomo. Other cash in-
come Includes, Lul is not limived Lo,
cash amounis recelved or wilthdrawn
from any source Including savings, In-
vestments, trust accounts and other re-
sources which are readily avallable Lo
the family. .

(i) Use of a Stale or local health care
definition of “Income™. If the Stale
ngency uses State or local free or re-
duced-price health care incorne gulde-
lines, 11 wiil ensure chal the defin(tions
of Income (sec paragraph (d)y2xil) of
this section), fam!ly (seo §246.2) sud al-
lowable excluslons from Income (see
paragraph (d)(2)(Iv) of thls section) are
used unlfocmly to determine an appli-
cant's income eliglbllity. This ensures
thal households with a gross income In
excess-of 185 percent of the Federn! in-
come guidelines (see parngraph (dX1) of
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this sectlon) are not eligible for Pro-
gram beneflts, The exception Lo Lhis reo-
quirement s persons who are also n-
come “eligible under other programs
{see paragraph (dH2Xvi) of thla sec.
tlon).

(iv) Income erciusions. (A) In deter-
minlng income eligibllity, the State
agency may exclude from consider-
atlon as income any:

(i) Basic allowance for housing re-
ceived by mllitary services personnel
reslding off milizary installations or In
privatized housing, wholher on- or off-
base; and

{2) Cost-of-llving allowance provided
under 37 U.B5.C, 405, to a mcmber of &
uniformed service who is on duty ourn.
slde Lhe contiguous atates of the
Unlted Siates,

(B) The value of inkind hnuslng '\nd
other inkind benefits, shall be excludod
from conslderation as incomo in delor-
mining an applicant's ehglhlllw for
Lhe prograin.

{C) Loans, nol including nmounl.s Lo
which the applicant has coustant or
unilimited accoss.

(D) Payments or benefits provided
under certain Federal programs or ncls
are excluded from conslderation as in.
come hy legislative prohibition. The
payments or benefils which must be ex-

cluded from conslderation as Income

Include, but are not limited to:

(I) Relmbursemncnts from the Uni-
form Relocatlon Assistance and Real
Property Acquisition Pollcles Act of
1970 (Pub. L. 91-648, gec. 218, 42 U.8.C,
4636); ’

(2) Any payment Lo volunteers under
Tiele T (VISTA and others) and Title II
(RSVP, foster grandpareals, and oth-
ers) of Lthe Domestic Volunteer Sarvice
Aci ol 1973 (Pub, L. 93113, sec. 4d{g), 42
U.5.C. 5M44g)) to the extent excluded
by that Ack;

(3) Paymenk to volunseors under sec-
tion 8(b)1)(B) of the Small Business
Act (BCORE and ACF) (Pub. 1. 95-510,
sec, 101, 15 U.S.C. 63T(h)1¥1D));

(4) Income derived from certain sub-
mmarginel land of the United Stales
whick Is held in trust for certain In-
dlan tribes (Pub, L. 94114, sec. £, 25
U.8.C. 459¢);

(5) Payments recelved undar the Job
Tralning Partnership Act (Pub. L, 97-
300, sac. 142(h), 29 U.8.C. 1552(b));

§246.7

(5) Income derlved from the disposi. -
tlon of funds to the Crand River Band
of Otlawa Indlans (Pub. L. 9‘-540 BCC. "
6): :

(7) Payments recelved under the
Alaska Native Clalms Settlement Act
(Pub, L. 100-241, sec. 15, 43 U.5.C. sec.
1626(c)x

(#) The value of asslstance Lo ¢hil-
dren ot thelr familles under Lvhe Na-
tional School Lunch Act, as amended
{Pub. L. 84106, sec. 9{d), 42 U.5.C. sec.
1760t e)), the Child Kutritlon Act of 1965
(Pub, L. 83-642, sec. 11{b), 43 U.5.C. sec,
1780(L)). and the lood and Wutrition
Acl of 2008 (Fub, L. 95-113, sec. 1301, 7
U.5.C. sec. 2017(1));

{9) Payments by the lndian Clalms
Commission Lo the Confederated T'rlbas
and Bands of the Yakima Indlan Na-
Lion or the Apache Tribe of the Mesca-
Jero Reservation (Pub. L. 95-433, sec. 2,
25 U.5.C, 609c-1);

(10) Payments to the Passamaquoddy
Tribe and the Penobscot Nation or any
of their members received pursuant to
the Maine Indian Claime Bettlement
Acl of 1880 (Pub. L._ 96-420, se¢, 4. %o).
25 ULS.C. 1725¢01), 1728(0))

(1) Payments under Lhe Low-incoms
Home Ynergy Assistance Act, as
amended (Pub. J.. 99-125, sec. 504(¢c). 42
U.8.C. sec. 8624(D));

(12) Student financial nsslstance re.
celved {rom any program funded In
whole or pary under ‘Litle 1V of the
Higher Educatlon Acl of 1865, including
tho Pell Grant, Supplemental Edu-
cational Opportunity Crant, State Stu-
dent Incentive Grants, Natjonal Direct
Situden, Loan, PLUS, College Work
Study. and Byrd Honor Schalarship
programs, which is used for costs de-
scribed in saction 472 (1) and (2) of that
Act (Pub. L. 99-498, section 479B. 20
U.5.0;, 108Tuu). The spacified costs sei
forth in sectlon 472 (1) and {(3) of Lhe
Higher Education Acl are tultion and
fees normelly assessed n studeny car-
rying the same academic workload ns
determinad by the lnstitutlion, and In-
cluding the costs for rental or purchase
of any eguipment. muterlals, or sup-
plies reguired of all students in the
same course of siudy, and an allowance
for books, supplles, trunsportatlon, and
miscellancous personal expenses for a
sLudent hltending the Institusion on al
least a half-time basls, as determined
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hy the instlitutlon. The specltiad costs
set forth in section 472 (1) and (2) of the
Act aro those costs which are related
to the cosls of aliendance at the edu-
cational instigution and do not include
room and board and dependent care ex-
penses;

({3) Payments under the Disaster He-
liel Act of 1974, as amended by the Dis-
aster Reliof and Emergency Assistance
Amendments of 1909 (Pub. L. 100-707.
. sec. 103(1), 42 U.B.C. sac. 5155(d)):

(14} Effective July 1, 1991, paymants
recelved under the Carl D. Perkins Vo.
cational Education Act, a8 nmended by
the Carl D. Perkins Voentionel and Ap-
plied Technology Education Act
Amendments of 1880 (Pub.'L. 101-392,
sec. 601, 20 U.5.C. sec, 24664);

(15) Payments pursuant to the Agens
Orange Compensation Excluslon Act
{FPub. ). 101-201, sec. 1);

{16) "ayments recelved for Wartima
Relocatlon of Civillans under the Civil
Livarties Act of 1883 (Fub, 1., 100-383.
sec. 105(1)(2), 50 App. U.B.C. sec. 1969b~
4(N(2: i

(I7} Yalue of any child care payments
made under section 402(gWI1XE) of the
Social Securlty Act, as amendad by the
Family Support Achk (Pub, L. 100445,
sec, 301, 42 U.S5.C. sec. 602 (g)(1)(E));

(18) Value of any “‘ai-risk™ “block
grant child care payments made under
section 5081 of Pub. L. 101-508, which
amended section 402(1) of Lhe Sociu) Se-
curity Act;

(19) Value of any child care provided
or paid for under the Child Care and
Development Block Grant Act, ns
amended (Pub. L. 102-586. Sec. 8(b)). 42
U.8.C. 9858q);

(20) Mandatory salary reduction
rmount for milikary service personnel
which is used to fund Lhe Veteran's
Fducatlonal Asslstance Act of 1884 (GI
Bill), as amended (Pub. L. 99-578, sec.
303(a)(1), 38 U.5.C. sec. 1411 (b)):

{21) Payments received under the Old
Age Asslstance Claims Sottlement Act,
except for per capita shares in excass of
$2.000 (Pub. L. B8-500. sec. 8, 25 U.8.C.
sec. 2307);

{22) Payments recelved under the
Cranston-Gonzales Natlonal Affordable
Housing Act, unless the income of the
family equals or axceeds 80 percent of
the median income of the area (Pub. L.

3
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101-625. sec. 522(1)4), 12 U.S.C, sec. 1437f
nt), '

{23) Paymenls recelved under the
Housing and Community Development
JAct of 1987, unless the Income of the
family Increases at any time to not
less trhan 50 prreent of the medlan In-

- ¢ome of the area (Pub, L. 100-242, sec.

[

126(c)(8)(A), 25 U.5.C. sec. 2307);

(24) Payments recelved under the Sae
and Fox Indian clalms agreement (Pub.
1.. 94189, sec. G); .

(25) Paymoents recelved under the
Judgment Award Authorization Act, as
amended (Pub. 1. 97-458, sec. 4, 25
U.B.C. sec, 1407 and Pub. L. 98-64, secr,
2(b), 25 U.S.C, gec. 117b(b));

(26) Payments for bhe relocation as.
sislance of mamhers of Navajo and
Hopt Tribes (Pub. L. §3-531, sec. 22, 22
U.5.C, seq, G0d-21); '

(27) Paymenta to the Turtle Moun-
taln Band of Chippewas, Arizona (Pub.
L., 87403, sec. 9);

{28y Payments to the Blackfeot,
Qrosvencre, and Assiniboine Lribes
(Montana) and the Papago (Arizonn)
(Pub, L. 87408, sec. 8(d));

(29) Paymenis Lo Lhe Assiniboine
Tribe of the Fory Belknap Indian com-
munlty and Lhe Assiniboine Tribe of
the Fort Peck Indian Reservation

© {Montana) (Pub. L. 98-124, sec. 5);

(30) Payments to the Red l.ake Band
of Chippewas (Puby, L. 98-123, scc. 3);

(3I) Payments received  under the
Saginaw Chippewa Indlan Tribs of
Michigan Distribution of .Judgment
Funds Act (Pub. L. 99-346, sec. 8(bX2)):

(32) Peyments Lo the Chippewas of
Missisaippt (Pub. L, 59-377, scc. 4(b)):

(33) Payments recelved by moembers
of the Armed Forces and thelr families
under the Family Supplemental Sub-
slstence Allowance from the Depart-
ment of Defense (Pub. L. 109-163, sec.
H08); and

(34) Payments recelved by property
owners under the Nattonal Flood Insur-
ance Program (Pub. L. 109-84),

(35) Combat pay received by Lhe
household member under Chapter 5 of
Title 37 or as otherwlse desighated by
Lhe Secretary.

(v} Arc applicants required to document!
income eligibility? (A) Adjuctively/avts-
matically incomn eligible applicants. The
State or local agency must require ap-
plicants determined to be adjuncuively

6
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or automatically income eliglble to
documient their sligibllity for the pro-
gram Lhat makes them income eligible
as sel forth in paragraph (d)(2)vi) of
this section,

(B) Other applicants. 'Ihe State or
loeal agency must require all oLther ap-
plicants to provide documentation af
family income at certification.

(C) Ezxceplions, The income docu-
mentation requirement does not apply
to an Individual for whom the neec-
essary documentation I8 not avallable
or an Individual such as o homeless
woman or child for whom the agency
devermines the Income documentatlon
* requirement would presenk an unrea-
senable barrier to participasion. Exam-
ples of individuals for whom tha nec-
cssary documentatlon Is not available
include those with no Income or no
proof of Income (such as an applicant
or applicant's parcnt who is o migrant
farmworker or other individual who
works for cash), These are the only ex-
ceptlons chat may be used. When using
these exceptions, Lhe State or local
agency must require the applicant to
sign a statement speci{ying why he/she
cannol provide documentation of in-

come, Such a statemant is not required

. when there is no income.

(D) Verification. The State or ‘local
agency may require verifleation of in-
formation IV delermines necessary Lo
confirm income etigibillty for Program
benerits,

(vi) Adjunct or automatic income eligi-
bilily, (A) The Stale agency shall ac-
cept as Income-eligiblo for the Pro-
gram any applicant who documents
thal he/she Is: :

(1) Certififed es fully eligible to re-
celve SNAP bhenefits under the I'ood
and Nutritlon Act of 2008, or certified
ab fully cliglble, or presumptively all-
gible pending completlon of the eligl-
bility determination process, Lo recelve
‘Temporery Assistance for Needy Faml-
lies (TANF) under Parl A of Title 1V of
the Social Security Act or Medical As-
slstance (lL.e., Medicald) under Title
XIX of the Social Security Act; or

(2) A memniber of a family that s cer-
tified eligivle to recelve assistance
under TANF, or a member of a family
In which & pregnani woman or an in-
fant Is certified eliglble Lo recelve ns-
sistance under Medicaid.

§246.

(B) ''ne State agency may accept, as
evldence of income within Program
guldelines, documenintion of Lhe appl-
canl's participalion in State-adminia-
tered programs not specified In this
paragraph that routinely require docu--
mentation of Income, provided Lhat
those programs have income eligibtlivy
putdelines ot or bhelow the State agen-
cy's Program incomae guidelines.

(G) Persens who are adjunctlvety in-
come eligible, as set forth {n para-
graphe (X vIXA)Y of this section,
shatl not be rubject vo the income lim-
ILs established under paragraph (d)(1)
of Lhis sectlon.

{vii) Incoms eliglbilily of pregnand
women, A pregnant woman who is Ineli-
gible for participation in the program
hecnuse she does not meet income
guldelines shall be considered Lo have
satisfied the income guidelines if the
guldelines would be met by increasing
Lhe number of indlviduals In her famlly
by the number of embryos or foluses in
utero. The same incrcased faonily slze
may also be usod for any of the preg-
nant woman's categorically eligivle
family membors. The  BLake pgency
shall allew applicants Lo waive Lhis in-
crease in family size.

(vii) Income eligibility of Indian appli-
canis. Ir an Indlan State egency (or a
non-Indian Blate agency which acls on
behalf of a local agency operated by an
Indian organization or the Indian
flealth Service) submits cansus data or
other reliable documentiatlon dem-
onstrating to FNS that the majorivy of
the Indian households in n locul agen-
cy's service arca heve incomes at or
below thie Stule agency's income eligi-
bitity guidelines, FNS may aulhorize
the State agency Lo approve the use of
an income ceriification system under
which the local Indian agency shall in-
form each Tndian applicant household
of the maximum family income al-
lowead for that applicant's family size.
The local agency shall ensure thal the
applicant, or Lhe applicant's parent or
caretaker, signs m slatement thal the
applicant's Tamily Income does not ex-
ceed bhe -maximum. The local agency
may verify the inmcome cllgibillty of
any Indian applicant.

{lx) Are instream migrant farmworkers
and (heir family members required Lo doc-
umen!  income  eligibilily?  Certain
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inatream milgrant farmworkers and
their family members with expired
Verlfication of Certification cards shall
be declared Lo satiafy the State agen-
oy's Income standard and income doou-
mentation rcquirements, Suclt cases
Include when Income of that instream
migrant farmworker Is determined at
least gnce every 12 months. Such fami-
lias shall satlsfy the inconie crileria tn
any State for any subsequent certifi-
cation while the mlgrant {3 instream
durlng the J2-month perlod following
the determinaifon. The determination
can outur either in the migrant's home
base area bafors the migrani las en-
tered tho siream [or & particular agri-
cultural season, or in an instream ares
durlng the agricultural season.

(e) Nutrilional risk, To be certifled as
oligible for the Program,. applicants
who meol the PFrogram's eligibllity
standards speclfied In paragraph {¢} of
this sectlon must be determinod Lo be
at nutritional risk. A compelent pro-
fessionat suthority on the staff of the
tocal agency shall determine if o per-
son la at nutritlonal risk Lhrough a
medieal and/or nutritional assessment.
This determination may be based on
referrul data submitted by a competent
professional authority noi on the slaff
of the locel agency. Nutritlonal risk
duta shall be documonted In the par-
ticipant’s file and shall be used to as-
sess an appticant’s nutritional status
and risk; tallor the food package Lo ad-
dreas nutritlonal needs; deslgn appro-
priate nutrition cducation, including
breastfceding promotion and support;
and inake referrnls ko health and social
services for follow-up, a8 necessary and
appropriate,

Except as

stated In  paragraph

.- {e)(1){v} of this section, at least one de-

termination of nuirttional risk musl be
documented at the time of certifi-
cation In order for an Income eligible
applicanl: Lo receive WIC beneflLs.

(1) Delermination of nuiritional risk. (i)
Required nutritional risk datu. (A) At a
minlmum, height or length and welight
measurements shall be performed and/
or documentod in the applicant's file al
the Llme of certification. In ndditjon, a
hemalological test for anemia such as
¢ hemoglobin, hemalocrit, or free
erythrocyte protoporphyrin test shall
be performed andlor documented ab

7 CFR Ch. Il (1-1-20 Edifion)

ceriiflcation for applicants with no
other nuurlitlonal risk factor present,
For applicants with a qualifying natri-
tional risk factor ‘present at certifi-
cation, such Lest shall be performed
and/or documented within 90 days of -
the date of cerbificatlon. However, for
breastfecding women 6212 months
postpartum, such hemntologleal Lests
RTe not required if n tesl was performed
after the termlnalion of thelr prep-
nancy. In addition, such hemalological
tests aro not required, but are por-
mitted, for Infants under nine months
of age. All Infants nine months of age
and older {(who have not already had a
hematological test performed or ob-
talned, betwcen the ages of slx and
nine monbhs), shall have a
hematologienl test performed hetween
nlne and twelve months of age or ob-
talned from rteferral sources. This
hematologleal Lest doer not have to
occur within 80 days of 'Lhe datc of cer-
tificatlon. Only one tesl is required for
children between 12 and 24 months of
age. and this test sRhould be done 6
months after the infant test. if pos-
slble. At the Siale or local agency’'s
disceretlion, the hematological test s
nol required for children ages two and
older who were determined to be within
the normal range al their tass certifi-
catlon, Howaver, the hematologleal
test shall be performed on such chil-
dren alk teast oncc every 13 months.
Hemnatological test data submitted by
a competent professlonal authority not
on the stafl of tlie local agency may be
user]l to establish nuiritional risk. llow-
ever, such referral hematologlcal data

muat:

(1) He reflective of o womnn appli-
cant's catepory, meaning the test must
have bLeen Laken for pregnant women
during pregnancy and for postpartum
or breastlfeeding women [ollowing ter-
minavlon of pregnancy;

(2) Conforin Lo the anemis kcrenning
schedule for infants and children as
outlined in paragraph (8¥1)(i}B} of
this section: and

(3) Confarm to recordkeeplng require-
ments as cutlined in paragraph (i)(4) of
this sectlon. &

(B) MHelght or length and weight
measuremncnts and, with the exceptlons
specified in paragraph (e)(1}(v) of this
section, hematolegical tests, shall be
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obtained for all participants, including
those who nre devermined at nutrl-
Liona] risk based solely on the estab-
lished nutrlélenal risk staius of an-
other person, as provided in paragraphs
(eX1)iv) and {(8)(1)(v) of Lthis sectlon.

(il) Timing of nutritionc! risk data. (A)
Weight and height or lengih, Welight and
helght or length shall be measuread not
more than 60 days prior 10 certification
for program parcticipation.

{B) Hemalological test for ancmia, (1)
For pregnent, breasifeeding, and
posipartum women, and child appli-
cants, the hemntological test for zne-
mia shall be performed or oblained
from refarral sources =l the time of
certification or within 50 days aof the
date of certification, The
hematoloylcal test for anemia may he
deferrcd for up Lo 50 days from the thme
of cerilfication for applicants who have
al lteant one qualifying nutritional riak
{actor presen. at Lhe time of certifi-
cation, If no qualifying rlsk factor is
identified, a hematologica)l uest for
anemin musk he performed or obtained
from referral sources {with Lhe excep-
Lion of presumptlvely eligible pregnani
warmen).

(2) Infants nine months of age and
older {who have not alrezdy had 2
hematological test performerd, bolwee:
Blx and nine months of age, by a com-
petent professionul authorlly or ob-
talned from referra) sources), shall be-
tween nine and twelve months ef age
have a hematological Lest performed or
obtained from referral sources. Such a
test may be performod more than 90
days afier the date of certification.

(&) For pregnant women, tha
hematologicnl test for anemia shall he
performed during thalr pregnancy. kor
persons certified as postpartum or
braastfeeding women, the
hematological test for anemia ahall be
performed after the termination of
their pregnancy. TFor breastfoocding
women  who are 6-12 montha
postpartum. no additionat blood tess is
necensary if a test war performed afrer
the termination of their pregnancy.
The particlpant or parent/guardian
sltall be informed of the test results
when there 18 a linding of anemis, and
notations reflecting the outcome of the
tesis alinll be made In the participant's
flle. Nutrltion education, food package

§246.7

tatlorlag, end referral services shall be
provided to vhe participant or parent/
guarilian, as necessary and approprinte,

(il Hreastfending dyads. A
breasifeeding woman may be -deter-
mined to ba a nutritional risk if her
breastfed infant has been determined
to be a nutritional risk. A breastfed In-
fant can be certified based on the
mother’s medical andfor nutrltional ne-
sessment. A breastfeeding mother and
her infant shall be placed in the hign-
est priority levet for which elther ls
qualifled,

(iv) Infanis born te WIC methers or
womcen wha were eligible to parficipate in
WIC. An Infant under stx monthis of age -
miy be determined to be ol nutritional
rigk if the infant's mother wes a I'ro-
gram partlcipant during pregnancy or’
of medical records documenl that the
woman was abt nutritional risk during
pregnancy becauvse of detrimeninl or
abnormal nutritional conditions de-
tectable by blockemical or anthropo-
metric massuraments or other docu-
mented nulritionatly related medical
conditions.

(v) Presumplive eligibility for pregnant
tromen, A pregnant woman who ncels
the income eligibility etandards may
be consldered presumpiively eligible to
participate In the program, and may be

-certified Immediately without an eval-

uation of nutritional risk for a period
up to 60 days. A nutritional rigk avnl-
nation of such woman shall be com-
pleted not later than 0D days after the
woman is certified for participation. A
hematological Lest .for anemin is not
required to be pecformed withln the 69
day perlod, but rather within 90 days,
unless the nutritlonal risk evalualion
performed docs not Henlifly a quall-
fying risk factor. If no qualifying risk
factor is ldentlfied, a hematologlcal
test for anemin must be performed or
oblrlned froem referral sources before
the 60-day pericd elapses, Undcr the
subsequent datermination process, if
the woman does not meey any quali-
fying nutritionel risk criteria, includ-
Ing anemia criterla, the woman shatl
be determined ineligible and may not
participale in the program for the ref-
eronce pregnancy atter the dale of Lthe
determination. Sald appticont may
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subsequently reapply for program bene-
fits and 1f found Lo be both income ell-
gible and at qualifying nutrlclonal risk
may participate in the pregram. Per-
sons found ineligible to participato in
the program under this paragraph shall
be advised In writlng of lhe Ineligi-
bility, of the reasons for the ineligi-
bilivy, and of the right to & fair hear-
ing. The rensons for the incligthilicy
shall be properly documented and shall
be retalned on file al the local agency.
In addition, {f the nulritional risk eval-
uation Is not completed within the 60-
day timeframe, the woman shall be de-
terminad Ineligible,

(vl} Regression.
wheo |s reapplying for WiC benefits may
he considered to he at nutritlonnl risk
in the next certification perlod t[ Lke
competent professionul avthorlty de-

. termines that the applicant's nutri-
tlonal statug may ragress Lo the nutrl-
tional risk condittoa(s) cervified for In
the previous certification perlod with-
out supplemental foods and/er WIC nu-
tritlon services, and If the nutrivional
risk conditlon(s) certifiod for In the
previous certifleaclon period isfare ap-
propriate Lo Lhe category of the partic-
Ipant In the subsequent certificavion
based on regression. Mowever, such ap-
plicants shall not bo considered at nu-
tritional risk basod on the possibllity
of regression for consecculive cerclfi-
catlon periods. Applicants who are cer-
tified based on.the possibllity of re-
gresslon should ba placed either in Lhe
same priority for which they were cer-
tlfied In the previous certification pe-
rlod: & priority level lswer than the
priority level assignad In the previous
certifleation perviod, consistent, with
§246.7(e)}4); or in Priority VII, if tha
Siate agency Is using that priority
level.

{2y Nulritional risk eriteria, The fol-
lowing are exampies of nutritlonal risk
conditions which may be used na a
basle for certification. These examples
include—

(i) Delrimental or abnormal nutri-
Llonal condlilons detectable by blo-
chemleal or anthropometric meagure-
ments, such ns anemia, underweight,
overwelght, abnormal patterns of
welght gain in a pregnant woman, low
blrth weight in An Infapl, or slunting
in an infant or chlild;

A WIC participant -

7 CFR Ch. Il (1-1-20 Editien)

(i1) Other documented nutricionally

related medleal condilions, such ns
clinical slgns of nulritional defi-
ciencles, metabolic disorders, pre-ec-

lampain in pregnant wemen, fatlure to
thrive in an Infant, chronic infeotions
In any person, alcorol or drug abuse or
mental retardation in women, lead pol-
soning, history of high risk preg-
nancles or faclors associated with high

risk pregoancies {such as smoking; ,
conceplion before 16 months
postpartum; histery of low Dblrth

welight, premature bicrths, or neoanatal
loss; adolescent pregnancy; or current
multiple pregnancy) in pregnant
women. or congexnlitel malformations In
Infantz or children, or infants born of
wonien wlih alochol or drug ahuse his-
torles or montal retardation.

{1 Dietary deficlencies that immpalr
or endanger health. such as Inadequate
dictary patterns assessed by n 24-hour
dielary recall, dletary history, or food
frequency checklist; and

(Iv} Couditions that predlispose per-
aons oo inadequate netritional patterns
or nutritionally related medical condi-
Llons, such as homelessness or mi-
grancy,

(3) Nutritional risk prierities. In deter-
minlng nutritional risk, the Stale
agency shall develop and Include In its
Stlale Plan, specific risk conditions by
priority level withk indices for identi-
{ying these conditions, The ecriteria
shell be used slatewlde and In accord-
ance with the priority system as sei’
forth in paragroaph (e}4) of this section.

(4) Nutritional risk priority system. ‘The
competent professionnl nuthority ahall
fi11 vacancies which occur aftar a local
agency has reached lts maximumn par-
ticipation level hy applying the fol-
lowlng particlpant prlority system to
persons on the local agency’s walting
1ist. Priorities 1 through V1 shall he
utiiized in all States. The State agency
may, at lts diseretion, expand the pri-
orlty system to include Priority VIL.
‘Tne State agency may set income or
other sub-priority levels within any of
these seven priority levels. The State
agency may expand Prlorlty I1I, IV, or
V to Include high-risk postpartum
women. The. Siate agency may place
pregnant or breastfesding womean and
infants who are at nutritional risk
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solely becaure of homelessness or mi-
grancy In Priority 1V; children who are
at notritional risk solely because of
homelessness or migrancy in Priorily
V; and postpartum women who avre il
nutritlonal risk solely hacause of
homatesanass or migrancy in Priority
VI, OR, the State agency may place
pregnant, breasifeeding or postpartum
women, [nfants, aned ¢hilldren who are
al nutritional risk solely because of
homelessness or migruncy in Priority
VII. E .

(1) Priorily f. Pregnant women,
breastiseding women and infants al nu-
tritional risk as demonairated by
Lematologlcal or anthropometric
measuremants, or other documented
nutritlonally related 1nedical condl-
tions which demonstrate thie need for
rupplemantal foods.

(1) Priority 1, Excepl’ those infants
who qualify for Priorlty I. infant up vo

. 8lx mnonths of age of Program parclel-
pants who particlpaled durlng preg-
nancy, and infants up Lo six months of
age born of women who were not Pro-
gram participants during . pregnancy
but whose medical records document
that they were at nubritlonal risk dur-
Ing pregnancy due to nutritional condi-
tions detectable by blochemical or an-
thropometric measurements or other
documented nutritlonally relatod med-
ical conditions which demonstrated the
peraon’s need for supplemental foods.

(til) Priority 11, Children al nuirl.
tlonsl - risk as demonstrated by
hematologleal or anthropometric
measurements or other documented
madical condillons which demonstrate
ke chlld’s need for supplemeantal loods.

(iv) Prierity V. Pregnant wormen,
breastlesding women, and Infants at
nutritlonnl fisk because of an Inad-
equnte dietary pattern.

(v) Prierity V. Children al nuirilional
risk because ol an Inadequate dietary
pastern, .

(v1) Prierily VI Postpartum womon at
nutritional risk.

{vli) Friority ViI. Individuals certified
for WIC solely due to homelessness or

migrancy antl, at Siate agency option,
in accordance with the provislons of
paragraph (e)1)vi) of this section, pre-
viously certified participants who
might regress In nutritlonal status

§246.7

without continued provision of supple-
mental foods.

() FProcessing standards, The local
agencles shall process applicants with-
in the following timeframes:

(1) Waiting fisis, When the local agen-
ey s gerving Its maximum caseload,
the locnl agoncy shall malntain a wail-
ing list of individuals who vislt the
locel agency to axpress Interast in re-
celving Program benefits and who are
lHkely Lo be served. However, in no case
shall an’applicant who requests place-
mont on the walting list be denled in-
clurlon. State ngencles may establish o
policy which permlis or requires local
apencies Lo accepl Lelephone ranguests
for placement on Lhe walting tist, The
waiting st shall include the person’s
name. address or phone numbaer, status
(e.g.. pregnant, breastfeeding, age of -~
applicant), and the date he or she was
placed on the walting ligt. Individuals
shall be notified of Ltheir placement on
a waitlng lab within 20 days afior they
vislt the local ageney during clinie of-
fice hours Lo requesl Program benefits,
For thore State agancles astablishing
procedures 1o accept telephone re-
quesis {or placement on o walting list,
individuals shnll be notified of their
placement on a walting llst within 20
days after contacting the local agency
by phone. The compeient professional
authorivy shall apply Lhe participant
priority system as specified in parn-
graph (e)4) of this ssction Lo the walt-
Ing list Lo ensure thal the highesl pri-
orily persons become Program partlel-
pants first when caseload rlogs become
availabla, .

(2) Timeframes for processing eppli-
cants. (1) When the local agency s not
serving It maximum caseload. the
local agency shall aceept applicetlons,
make eligibllivy determinatlons, notify
Lhe applicants of the decisions made
and, if the applicants are Lo be en-
rolled, tssue fpod. cash-value vouchers
or food Instruments. All of Lhese ac-
tlons shall be accomplizshed within the
timeframes set forth below,

(il}) 'The processing timelframes shall
begin when Lhe Individual vislts the
local agency during clinlc office hours
to make an oral or written request for
Program benefits. To onsura that accu-
rate records nre kept of the date of
such requests, the local agency shall,
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at the time of each request, record the
applicant's name. address and tho dale.
The romainder of Lthe Information nec-
assary Lo determine ellgibility shall be
obtalnad by the tlme of certification.

Medical data taken prior to cortifi- .

cation may be used as provided In para-
graph (g)(4) of this section,

(1i1) The 1ocal agency stall act on ap-
plications within the foliowing time-
fromes:

{A) Special nutrlilonal rtisk apptl-
cants shall be notified o!f their eligi-
bility or ineligibllity within 10 days of
the date of the flrsl request for Pro-
gram benefllts; excepl Lhat State agen-
cles may provide an oxtension of the
notification period Lo & maximum of 15
deys for those lecal ngencies which
make written request, including a jus-
tification of the nead for an extension,
.The "Svate agency shall establish cri-
Leria for [denlifylng categories of per-
sons ab special nutritional riak who re-
quire expedited scrvices. At n min-
imum, however, thase categorias shali
include pregnant women eligible as
Priority 1 particlpants, and migrant
farmworkers and their family mcmbers
whe scon plan Lo leave the jurisdiction
of Lhe local agency,

7.CFR Ch. 1l (1-1-20 Edition)

{B) All other npplicants shall be notl-
fied of thelr eligibilivy or inellgibilivy
within 20 days of the date of the first
request for Progrom beneflts,

(iv) Bach local agency using a retail
purchase system shall iasue p food in-
strument{s) and [ napplicable cash-
valug voucher(s) Lo the participant at
the same time as notificatlon of cer-
tification. Such food instrument(s) and
cash-value vouchers shinll provide bene-
fits for the current month or the re-
maining portion thercof and shall be
redeemable immodlately upon recelpt
by the partlicipant. Local agencles may
madl the initial food instrument(s) and
If applicable cash-vulue vouchers with
the notification of certification Lo
those participants who meol the cri-
terin for the receipt of food Instru-
menis through the mall, as provided in
§246.12(r)(4).

{v) Each locnl ngency with a direct
dislribution or home dolivery system -
shall isrue the supplemental foods to

the participant within 10 dava of
{ssulng Lhe uotification of certifi-
cation.

(g) Cerlification pertods, (1) Program
benalits will be based upon certifi.
cntlons established in accordance with
the following timeframeoea:

Nan: l VA b cenllen;

1) Piogianl woman ... . .o | FOP that doralicn ©f Ror pragnancy, and up o Ihe last day ol thamenihin - wiich the
Infan? batomas six weaks ofd or v pragnancy ands {107 caxmpla, i 1he Infunt i
bom Juna 4, six wesht 86 birth would be July 18, 3nd ceniticalien would end
Sy 21},

{il} POSBAMAM WOMBA it misremries Up 10 1he las| day of thes sisth month afies the boby is bom of the pragaan  cy ands

i (postpanum).
M 3 1] waman | A ovary slx montha. The Siale agency may pamit Ha local agerk les to

() IV e st e e

eonty & Lisasteading woman up Lo 1o Inst day of e manth In wiich her Infan}
turnt 1 year ofd, or unld e weman codses Dradsiieeding, whichovor accu's flrst,

Approximalely evany sin manins, Tho Slate agency may penill Hs  local ogencias to
ceiity an Infant under 817 maqtha ol sga up to iha last day of Ine manth i which
the inlne: tume | year old, prcvided the quality and sccessibdity of health carg
services AT nol dimbnished.

Approximalely every slc mondhs encin) with the Inst day of the vy eath in which o
chid reachas Fishar lirh bithcay. The Stata a20a8y may permit ks local 4000
tias 10 ey w cndd for & pariod of up to ona yaar, pravited the local agency
ensuies ikat the child réceives e
¢! [onn in § 248,11 (0(3.

quited hewth 8nd nulitic .

(2) The State agency may authorize
local agencies under its jurisdiction to
establish shorter certificallon periods
Lthan outlined In paragraph (g)(1) of
Lhis section on a case-by.case basis. If
the Stete agency axerclsas this option,

. 1t shall lasue guldance for use by local

agencies in establishing the ahorter pe-
riods.

{3) In cases where there is difficulty
in appointment scheduling for persons
referenced in paragraphns (g)(1) (1th, (iv)
and (v) of Lhls sectlon, the certification
period may be shortened or extended
by & period nol to exceed 30 days.
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(h) Mandatory and oplional mnid-certifi-
cation actions. Mid-certification aclions
are elvher mandalory or optional as
followsy:

(1) ‘Mandalory reassessment of income
eligibillly mid-cerlificalion. (1} The local
agency must reassess a partleipant’s
income ehlglbility during vhe current
cartifleation perlod if the local agoncy
receives Information indicating that
the participant’s household income has
changed. llowever, such assesamentis
are not required in cases where suffi-
cient timn does not exist Lo effect the
change. Sufficient time means 80 days
or leas hefore the expiration of the cer-
vifteation perlod.

(1) Mandalory disqualification mid-cer-
tification for income ineligibilily. The
local agency must disqualify o partict-
pant and any other household members
currently recelving WIC benefits who
arc devermined ineligible based on Lhe
mid-certificatlon income reassessment.
llowever, adjunctively-cligible WIC
participants {as defined in paragraphs
(D)2)vIXA) or (A)(2)viXB) of Lhis sec-
tlon) may not be disqualified from Lhe
WIC Program solely becauze they, or
certain famlly members, no longer par-
tlelpate In one of the other specified
programs. The State agency will en.
suro that such particlpants and other
household members currently receiving
WIC benefits are disqualified during a
certificatlon perlod only afver thelr In-
come eligibility has bean reassossed
based on the income screcning proce-
dures used for applicants who are not
adJunctlvely ellgible,

{2) Mandatory sanctions or olher uc-
tions. for participant violations, The local
agency must Impose disgualifications,
or take olher actions in accordance
with the precedures sa florth In
§246.12(u), in response to participant
violatlons Including., bui not limlied
to, the violations listed in the defini-
tlon of Participant violation in §216.2.

{3) Optional mid-cerlification actions. A
participant may be dlsqualifled during
a certification period for the following
rensons;

{I) A State agency may allow local
agencles to disqualify e participant for
fallure to obtaln food Instruments,
cash-value vouchers or supplemental
foods for several consecutive montha,
Ag spacified by the State agency, proof

§246.7

of ruch fallure Includes fallure Lo pick
up supplemenial foods, cashsvalue
vouchers or food instruments, non-
recclpt of food instruments or cash-
value vouchers (when maltled instru-
ments or vouchers are relurned), or
fallure to have an electronic henefly
transfer card revalldated for purchase
of supplemental foods: ar

(i) If & Suate ngency experiences
funding shortages. It may be necessary
to discontinue Progrom benefits to
some certlfied particlpunts. "Fhe State
sgency musl explore alternatives {such

as elimination of new certiftcations)

before taking such actlon, In dis.
continuing bonefits, the State agency
will affect the least possible number of
participants and those whose nutrl-
tional and health status would he least
Impaired by the actlon. When a State
agency elects to discontlnue henefits
due to Insufficient funds. iU wlll not en-
roli new particlpants during that pe-
riod. The Suate may discontinue bane-
fils by:

(A) Disqualifying & group of partici-
pants; andfor, )

(B) Withhelding benefite from »a
group with the expoctation of pro-
viding heneflts agaln whon funds are
available,

(1) Certificatfon forms. All cerlifi-
cation data for each person certifiod
shall be recorded on o form (or forms)
which ara provided by the State agen-
cy. The information on the forms shall
inglude—

(1) Name and nddress;

(2) Date of Initial visit to apply for
parLlicipation;

(3) An indication of whether the 2p-
plicant was phiysically present at cer-

- tificatlon and, If not, the reason why

an exception wne granted or n copy of
Lthe document(s} in the file which ex-
plains the reason for the excoption:

(4) A deacription of the dotumenti{s)
used Lo determine resldency and iden-
tity or a copy of the document{s) used
or tho applicant's written statement
wlen no documentation exists;

{5) Information regarding income oli-
glbility for the Program as specifisd in
paragcaph (d) of this section as follows:

(i) A description of the document(s}
used to détermine income eligibility or
a copy of the document(s) in Lthe file:
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(ii) An Indication thak no documenta-
tlon ls available and the reason(s) why
or a copy of the npplleant’'s writlien
statement  explnining such clr-
cumstances; or

(iif) An Indication that the applicant
hag no lncome.

{6} The date of certificatlon and the
date nutritional risk data were taken.if
different, from the dabe of cortification;

(1) Helght or length, weight, and
hematologlical test results;

{8) The apecific nulritioanl risk con-
ditions which established eligibllivy for
the supplemental foods. Docurnenta-
tlon should Include health history
when appropriate to the nutritional
riek condition, with the appleant's or
applicant’s parent's or caretaker's con-
sent;

‘(9) The signature and Litle of the
coempetent professional authorlty mak-
Ing the nutritionrl risk determinatlon,
and, If different, the slgnature and titla
of the administrative person respon-
sihle for determining income eligibility
under Lhe Program: and

(10} A slatement of the rights and ob-
ligations under the Program. ‘The
swatement must conlein & slgnature
space, and nmwust be read by or to the
applicant, parent, or caretaker. It must
contaln the following language or al-
termnate language as approved by FNS
(see §246.4(aX11)(1)). and be signed by
the appllcant, parent, or caretaler
afier the statement is read:

T have heon advised of my rights and obil-
gutions under the Program. I cortify Lthat tho
informotlon I have provided for my eligl-
bilivy detormination is correcs, Lo the best of
my koowledge. This certification form is
peity submitted In connection with the re-
colpt of Federal assiatance. Program officials
may verify Information on this formy. T un-
derstagd that ictentionally making a [nlsc
or misleading statement or inteatlocally
misrepresenting, concealing, or withholdiok
fuols moy result In paying the State agenty,
in cash, thn value of Lthe food benefits im-
propecly fssued to me aad may aubiect me to
eivil or eriminal proscoution under State
and Federal daw.

(11} If the State ngency exercises the
authority to use and disclose conflden-
tial applicant and participant informa-
tion for non-WIC purposes purscant to
§240.26(q)(2), o slalement thal:

(i) Nowvifies applicants that the chlef
State health officer {or the governlng

7 CFR Ch. Il (1-1-20 Edition)

authority. in the cass of an Indian
State agency) may authorize the use
and disclosere of information aboub
Lheir participation iz tke WIC Program
for nen-WIC purposes;

(ii) Must Indicate that such Inforina-
tion will be wsed by State and local
WIC -agancles and publle orgunizations
only in the administratlon of thelr pro-
grams thal serve persons eliglble for
the WIC Frogram; and,

(HL) Will be added to the statement
required under paragruph (1)10) of this
scction, This statement must also indi-
cate that such Information can be used
by Lhe recipient organizations oaly for
the following: )

(A) To determine ihe eligihllity of
WIC appllcants aad particlpants for
programs ad:ministered by such organi-
ations;

(B) To conduct outreach for such pro-
grams;

{C) 'I'o enhance the health, education,
or well-belng of WIC applicants and
participants currently enrolled in
those programs:

(D) To streanline admlinistrative
procedures In order to nilnimize bur-
dens on participanis and staff: and,

(E) To assess and cvalunie a State's
health system in terms of responsive-
ness to participants’ health carg needs
and health care outcomes.

(J} Notification of participant rights and
responsibilities. In order to Inform app!i-
canbs and partlclpants or theirv parents
or caratakers of Program rights and ro-
sponslbilities, the following Informa-
tion shall be provided, Where a slgnifl-
cank number or proportion of Lhe popu-
lation cliglble to be served needs the
Information in o language other than
English, reasonable steps shall he
taken Lo provide the Information In ep-
propriate languages Lo such peraons,
cons!dering Lhe scope of Lhe Program
and the size and concentratlon of such
population,

{J) During the certification proce-
dure, every Program applicani, parent
or carctaker shall be Informed of the
illegallty of dual participation.

(2} At the time of cerilflcation, each
Programn partlcipanl. parent or care-
taker must read, or have raad to him
or her, the statement provided in para.
graph (1110} of this section (or an wlter-
nate slatement as approved by FNS),
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In sddition. the following sentences {or
aiternate sentences as approved hy
FNS) musl be read:

(i) "“Standards for eliglbiliLy and par-
ticipation An the WIC Program are Lhe
same for evervone. regardless of race,
color, national origin, age, handleap, or
sex.”’

{liy *You may appeal any decislon
made by uthe local agency regarding
your ¢ligibility for the Program.”

(i) "The local agency will maxe
health services, nutrition education
and breastfeeding support available to
you, and you are encouraged to particl-
pate in these servicas.”

(3) If the State agency {mplaments
tha polley of disqualifying .a partici-
. pant for not picking up supplemental
foods, cash-value vouchers or food 1i-
strumants In accordance wlth para-
graph (h)3X1) of ihis seciion, it shall
provide notice of Lhis pollcy and of the
imporwanca of regularly picking up
ensh-value vouchers, food Instruments
or supplemental foods to each parLici-
pant, parenl or caralaker al the Lime
of each certification.

{4} AL leanl during the Initial cercifi-
cation visit, each participant, parent
or caretaker shall receiva an expla-
nation of how the local foed delivery
Eystem operales and shall he adviard of
the types of liealth services available,
where they are located, how they may
be ohtained and why they may be use-
fuil,

(5) Persons found ineligivle for che
Program during a certification visit
ghall be advised In writing of the inell-
gibility, of the reasons for the ineligi-
bility, and of the right 1o o fair hear-
Ing: The reasons for Inellgtbility shall
be properly documented and shall be
retatned on file at the local ageney.

(6} A person who i5 abour to be sus-
pended or disqualified frem program
parkicipation at any tlme during the
cerbification period shall be advised in
writing not less than 15 days before the
suspension or disqualificatlon. Such
notification shall inciude the reasons
for this action. and the partlcipant's
right Lo & falr hearing. Further, such
potification need not he provided Lo
persons who will ba disgualified for not
pleking up cash-value vouchers, supploe-
meantal foods or food [nstruments In ac-

§246.7

cordance wliLh paragraph (hx3)i) of
Lhls section. '

(1) Wien o Blate or local ngency pur-
aues collection of a cleim purseant to
§246.23(c) against an individual who has
been {mproperly issued benefits, the
person shall be advised in writing of
the reason{s) for the clalm, the value of
the Improparly issued bLencfile which
must ba repaid, and of the right to a
fair hearing. d

(8) Each particlpant, parent or cnrc-
taker shall be notified not less than 15
days before the expiration of each cor-
Lifleation perlod Lhat certlfication for
the Program 1s about Lo expire.

(#) If o Stale agency must suspend or
terminate bensfits to any participant
during the parllcipant's certificalion
period due to a shorlage of {unds for
the Program, iL shall ls8ue a notice Lo
such participant in advance, ng slipu-
lated In paragraph (1(6) of Lhls section.

(10) Luring Lhe certification proce-
dure, every Program applicant, parent,
or caretaker shall be informed that
selllng or offering to sell WIC benefits,
including cash value vouchers, food in-
strumenta, EBT cards, or suppiemental
lfoods In person, In print, or on.dine la n
participant violation.

(k) Transfer of cerlificativn. (1) Fach
Stale agency shall ensure {ssuance of &
Verificatlon of Certification card to
every partleipant who ts e member of o
family in which there is a migranc
farmworker or any othar participant
who is likely Lo be relocating during
the certification period. Certifylng
local agencles shall ensure that
Verllication of Certification eards are
fully complated.

() Ttie State agency shall require the
recelving  local .agency Lo accept
Verifleatlon of Certificatlon cards from
participants, includlng partleipants
who are migrant farmworkers or mem-
bers of thelr familles, who have bean
particlpating in the Program In an-
other local agency within or outeide of
the Jurisdiction of the Stale agency. A
person with a valid Verlficatlon of Cor-
Liffcabion card shall not he denied par-
ticipation In the receiving State be-
causs the person does not meet thal
State's purtleular eligibllity eriteria,

(3) ‘The Verification of Certification
card Is valid unt!l she certificabion pe-
1o expires, and shall be accepted as
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proof of ollgibility for Program bene-
fits. if the receiving local agency has
waiting liste for particlpation, vhe
teansferring partlelpant shall be placed
on the list ahead of all waiting appll-
cants.

{4) The Verification of Certificatlon’

card shall inciude the naine of the par.
tlcipant, tke date the certification was
performed, the date income allglbility.
was lakt determined, the nutritional
risk condition of the partleipant, the
date Lhe certificatlon period explres,

the signature and printed or typod

name of the cerbifying Incal agency of-
ficial, the name and address of the cer.
tifylng local agency and an fdentifica-
tlon number or some obther moeans nl
accountability. The Verification of
Certiflcation card shall o uniformn
Lhroughout the Jurladictlon of the
Biate agency.

(1) Bual participatien. The Stale agen-
cy g responsible for the followlng:

(1} In conjunction with WG local
agencies, the prevention and identlfica-
tlon of dual participation within each
local agency and between local ngen-
cles under the State agency's jurlsdic-
vion, including actions to identify sus-
pocted instances of dual participation
at leasl semiannually. The Staie or
local agency must take follow-up ac-
tien within 120 days of detecling in-
slances of suspected dunl partleipation:

(2) In arens where o local agency
serves the same population as an In-
dian Btate agency or o (SFP agency,
and in arens where pgeographical or
other factors make It llkely that par-
tlcipants travel regularly between con-
tlguous local service nreas located
across State agency borders, entering
in%o an agreement with the other agen-
cy for the detection and prevention of
duxl particlpation. The ayreement
must e made in writing and included
in the Binte Plan;

{3} Immediate terminntion fromn par-
ticipatlon in ane of the programs or
clinies for participants found In viola-
tion due to dual pariicipagion; and

{4) In cases of dual participation re-
sulting from Intentional misrepresen-
tation, the collection of lmproperly
issued DbDenefllts in accordance wlth
§246.23%(c)1) and dlsqualification from
both programs in accordance wilh
§246.12(u)(2).

7 CFR Ch. Il (1-1-20 Edition}

{m) Certificalion of persons in homeless
facilitles and instilutions. (1) Pregnant,
breastfeeding, and postpirtum women,
infants or children who mecy the re-
quirements of peragraph (c) of Lhia sec-
tlon, und who reside in n homeless fa-
cility, shall he considered etigible for
Lhe Program and shall be treated
equally with all other ellgible appli-
cants ‘at the loeal agency where they
apply for WIC benefits, Provided that:
the State or local agency has taken
reasonahla staps Lo:

{I) Establish, to the coxtent prac-
ticable, that the homeleas fucllity
ineels the following conditions with re-
spect 4o resldent WIC partieipants:

(A)'I'ne homeless facility does not nc-
crue finaneial or in-kind henefit from a
persen’s participation In the Program,
e.g.. by reducing lts expendituras for -
food rervice because ils residents are
receiving W1C foods;

(B} 'Foods provided by the WIC Pro-
gram arc nolt subsumed Into a com.
munal food service, bui are avallable
axclusively to the WIC participant for
whom they were issued;

{C) The homaeleas facilivy places no

-coustraints on the ability of Lthe partic-

ipant o partake of the supplemnenial
foods, nutrition - educatlon ang
breastfceding support available under
the Program,;

(ii) Contact the romeless facllity pe-
rlodically to ensure continued compli-
ance with these conditlons; and

(11i) Request the homeless Iacllily to
notify the Btate or local agency If it
ceases Lo meol any of Lhesa condltions,

(2) The State agency inay authorlze
or require local agencies to make the
Program avallable to applicants who
meet the requirements of paragraph (c)
of thls section, but who reside in insti-
tutions which mect the condiulons of
paragraphs (M)(1}i}A)=(C) of this sec-
tinn with respect to resldent WIC par-
tlcipanis. .

(3) The State or local agency shall a¢-
templ to establish to the hest of Its
abtlity.whelher n homeless facltity or
Ingtitution complies with the condl-
tlons of paragraphs (m)1){) (A)-{C) of
Lhis gectlon with respect to WIC par-
Licipants. 1f caseload slots ara avail.
able, full certification periods shall be
provided to the following:
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(i) Participants who are residents of
& homeless [acllity or fnstitution
which has been found to be tn compli-
ance with the conditions of paragraph
MM 1}IMAI{C) of this saction;

(11) Participanis who are-residents of
a homeless [facitity or Institution
whose compliance wilth the conditions
of paragraphs (nX1(1D{A)=(C) of this
section has not yot been established:
ang

(11} Participants for wiioin no other
shelter allernative {8 avaflable in the
local agency's aervice delivery aren.

(4) If o homeless facllity or institu-
tion has bLeen determined to be ‘non-
comjHiant during the course of a par-
ticipant's inltial certificatlon period,
participants applying for continued
benefits may be cerlified agaln, but the
Stale  agency  shall discontinue
lssuancn of WIG foods, excepl infant
formula, to the participant in such ac-
commodation until the accommoda-
tion's compliance is achieved or alter
native shelter arrangements are made.
It ceriifled, such parbicipants shall
continue Lo be aligible to recelve nfl
other WIC benefivs, such as nutritlon
education. including breastfocding pro-
motion and support, and health care
referral services.

(5) The Stace agency shall conlinue
to tho end of thelr certification periods
the participatlon of residents of a
homasless facllisy or instizution which
ceases to comply with the conditions of
paragraphs (n}1)(I)AX(C) of this sec-
tion.

(6) A8 5001 as the State or local agen-
cy daterminos thal a homeless fachlitys
« Institution does not meel Lhe condl-
tions of paragraphs (n)(1}(i) (A)-(C) of
this seccion, it shall refer all particl-
pants using such accomniodation to
any other accommodations In the aren
which meet theso conditlons,

{21) Drug and other harmful subslance
abuse scroening. When a State ogency
determines Lhai screening is necessary
to fulfill the referral requiremeats [n
this part, the State osgency must re-
quire screenkng for the use of drugs and
other harmf{ul substances. When such
screening is requlired, it sholl:

(1) Be limited to the extent Lhe State
agency deeins necessary o fulfilt the
referral requiremeny of §246.4(a)B) of
this part and the drug and other harm-
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ful substance abuse Information re-
quirement of §246.11(a)3) of this part;
and

{2} Be integrated Into cerlification
process as part of Lhe medicn) or nutri-
tional assessmens., )

(0) Are applicants required to be phys-
ically presend at certification?—{1) In gaen-
eral. The State or local agency must re-
quire all applicants Lo be physically
present al each WIG certification. ’

{2} DBrecplions—(1) Pisahilitizs, The
State or tocal agency must grant an
excention to applicants who nro quali-
fled Individuals with disabilities and
are unable Lo be physlcally present at
the WIC clinic becaure of thejr disabll-
ities or applicanis whose parenis or
carciakers are individuals with disabtl-
ities thal meot this standard. Exam-
ples of such gituaslons include:

(A) A medical condition that neces-
sltutes Lthe use of medical equipment

" thal is not easlly tranaportable;

(1) A medica! condition that requires
confinement ho hed resi; and

(C} A serious illness that may be ax-
acorhated by comlng In Lo the WIC
clinie.

(i) Receiving ongoing heallh care, 'The
State pgency may axempl from the
physical presence requirement, if belng
physically present would pose an un-
reasonable barrier, an Infant or child
who was present ab his/her inlclal WiC
certification and is recelving ongoing
health care,

(iit) Working parents or carctakers. The
State agengy may exempi from the
physical presence requirement an in-
tant or child who was present at hisher
[nltial WIC certifleation and was
present at a WIC certification or rocer-
tification determination within the 1-
year period endlng on the dato of Lhe
nosy, recent, certificatlon. or recertifi-
cation doeterminatian and is under the
care of one or more working parents or
one or more primary working care-
takers whose working status presenis n
barrier to bringing the Infant or child
In to the WIG clinlic.

(ivy Infanis under 8 weeks of age. The
State apency may exemplt from Lhe
physical presence requirement an in-
fant under efight (8) weeks of age who
cannot be present atl ceriification for a
reason determined appropriate by the
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local agency, and for whom all nec-
essary certification information Is pro.
vided,

{p) Certification of qualificd aliens. In
those caseéd where a person 5pOnsors o
gualified alien, (as the term f§s defined
in the Immigration and Nationallity
Laws (8 1.8.C.1101 ef 52q.)), e, gigns an
affidavit of suppert, the sponsor’s in-
come, Including the income of the
RPONSOr’'s Bpouse, shall not be counted
in determining the income eligibllity
of the qualified alien except when the
alien is o member of the sponsor's fam-
ily or economic unit, Sponsors of quati-
fied allens are not requlred to reim-
burse Lhe State or local agency or the
Federal frovernment for WIC Program
bheneflts provided Lo sponsorcd allens.
Furtlicr, qualified allens ara eliglble
for the WIC Program wllhout regard Lo
the length of time in the qualifying
stalus,

[50 FR 6121, Feh. 13, 1985]

EDITORIAL ROTE; For FEDERAL RUGISTER cl-
Latlos alfscting §245.7, seo tha st of CFR
Soctious Affected, which appcars in the
Fleding Alds section of tha printed volume
and al wwugevinfe.guy, - .

§240G.8 Nondjsc.riminatinn.

(a) Civil rights requirements. The State
agency shall comply with the requlre-
ments of title VI of the Civil Rights
Act of 1564, Litle IX of the Education
Amandmenis of 1972, secltion 504 of the
Rehabilitation Act of 1974, the Ago 1is-
crimnination Act of 1975, Department of
Agrlcultura regulatlons on  non-
discrlmination (7 CFR parts 15, 150 and
i6b), and FNS instructlons to ensure
that no person ghall. on the grounds of
raco, color, national orlgin, age, sex or
handlcap, bha ex¢luded from participa-
tlon in, be denled bensaflis of, or be oth-
erwise subjected to diserimination
under the Program, Compllance with
title VI of the Civil Righls Act of 1984,
title IX of the Education Amendmenis
of 1973, Bectlon 504 of the Rehabllita-
tion Acl of 1973, the Age Discrimina-
tlon Act of 1975, and regulations end
instrucklons issued Lhereunder shall in-
clude, bul not be limited to:

(1) Notileation Lo Lhe public of Lhe
nondiscrimination policy nand  com-
plaint rights of participants and poten-
tially eliglbla persons;

7 CFR Ch. Il (1-1-20 Edition}

{2) Review and monitering activity to
ensure Program compliance with the
nondireriminatlion laws and regula-
tions;

{3) Collection and reporting of raclal
and eulinle partlelpation data ng re-

quired by title VI of the Clvil Rights

Act of 1864, which prohlbits discrimina-
tion in federally assisted programs on
the basis of race. color, or national ori-
gin; and

(4) Establishment of prievance proce-
dures for hapdling comiplaints based on
sex and handicap.

{h) Complaints, Persons seeking to file
discrimination complaints should write
Lo USDA, Director, Offlce of Adjudiea-

-tlen and Compllance, 1400 Independence

Avenue, SW, Washinglon, )C 20350-
9410, or call (800) 795-8212 {voice) or {202}
7206302 CI'TY). All complainis réceived
by Btate or local agencias which allege
discrimination based on race, color, na-
tional orvigin, or age shall be referred to
the Secretary of Agriculture or Dlrec-
tor, Offico of Equal Opportunlty. A
State or local agoncy may Pprocess
comnptainis which allege disarimtnation
based on sex or handicap If grievance
procedures are in place.

(c) Non-English materials. Where o sig-

. nifieant number or proportion of the

populatlon eligible Lo be served needs
service or information in a language
other than English In order cifectively
to be informed of or to participate In
the Program, the State agency shall
take reasonable steps consldering the
size and concentration of such popu-
1ntlon, to provide information in appro-
priate languages to such persons. This
requiremnont applles with regard to re-
gulred Program informatlon except
certification forms which are used only
by local agency siaff. The State agency
shall also ensure thal all rights and re-
sponkibilities listed on the certifi-
cntion form are read to these appli-
canis In the appropriate language.

[50 FR §121, Feb, 13, 19285, as amended st 73
FR 11312, Mar. 3, 2008]

§246.9 Fair hesring - procedures for
participants,

(a) Avallability of htearfngs. The Stale
agency shall provide o hearlng proce-
dure through which any individual may
nppeal a State or local agency action
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which results in a claim against the In-
dividugt for repayment ol Lhe cash
value of improperly Issued Lenelils or
resulis {n the individual’s denial of par-
ticipation or disqualification frem Lhe
Program.

(b) Hearing sysicm, The Stale agency
shall provide for either & hearing at the
State level or a hearing &t the local
level whicl permits the Individual to
appeal a local agency declsion to the
State agency. The State agency may
adopt local level hearings In some
arcas, such as those with large case-
loads, and maintain only Stnte level
hearlngs In other arcas, '

{¢) Nolification of appeal rights, At the
time-of a clalm against an individual
for improperty issued benefiis or al the
time of partlcipation denlal or of dis-
yunlification from the Program, the
Btate or local agency shall inform ench
individual in writlng of the right to a
fnir heacing, of the inathad hy which n
hearlng may be requested, and that
any positions or argumenis on behalf
of the individual may be presented per-
sonally or by a representative such as
a relative, frlend, legal counsel or
other spokesperson. Such notification
is not required at the expiration of a
certification period,

{d) Requesi for hearing. A reyucst for
& hearing is defined as any clear ex-
pression by the individual, vhe indlvid-
ual's parent, caretaker, or oLhér rep-
resentative, that he or she desires an
opportunity Lo present his or her casc
to a higher authority. The State or
local agency shall nob limlt or inter-
fere with the individual's freedom to
reguest a hearing.

{e) Time limil for request. The State ar
local agency shall provide individuals &
reasenable period of time to request
fair hearings; provided that, such time
limit ts not less than 60 days [rom the
dato the agency malls or gives the ap-
plicant or particlpant the noulce of ad-
verse action.

(f) Dental or dismissal of request. The
State and local agencles shall not deny
or dismlss & request for & hearing un-
less—

{1} The request ls nol received within
the timo limlt set by the Sinle agency
in accordance with paragraph (e) of
this section; :

§246.9

(2) 'I'he request is withdrawn in writ-
ing by the appellani or a representa-
tive of Lhe appellant;

{3y The appellant or representatlve
fails, without good cause, Lo appear at
Lhe scneduled hearing; or

(4} The appellant has been denisd par-
Licipatlon by a pravious hearing and
cannot  provide evidence that clr-
cumslances relovant to Program ‘eligi-
bllity have changed in auch a way as to
justify a hearlng.

(®) Conlinuation of benefits. Partici-
pants who appeal the termination of
penalils within the 15 days advance ad.
verse aclion notice period provided by
E246.7{J)(6) musl contlnue to recelve
Program benefits untll the hearing of-
ficial reaches a decision or the cergifi-
ecation period expires, whichever occurs
first. This does not apply to applicanls
dented Lenefils at Initial certificaiion,
participants whose certification peri-
ods have explred, or participants who
Lecome cabegoricaliy ineliglble for
benefits. Applicanlts who are denled
henelfils al Initial certification, partici-
pants whoso certification. perlods have
expired. or particlpants who bhecome
categorically ineligible during a cer-
tificatlon perinod may appeal the denlal
or termination within the timelrames

cset by Lhe State agency In accordance

wlth paragraph (e) of this section, bug
must nobl recelve henelits while awalt-
ing the hearing or its results.

(h) Rules of procedure, State and local
agencles rhall process each reguest for
a hearing under unilform rules of proce-
dure and shall makes these rules of
procedure available for public inspec-
tion and copying. At a minlmum, such
rules shall include: The time limits for
requesting and conducling a hearing;
all advance notice requlrements; Lhe
rules of conduct at the hearing; and the
rights and responsibllities of the appel-
lant. The procedures shall not be un-
duly complex or legallstic.

(1) Hearing official. Hearings sholl be
conducled by an impartial officlal who
does not have any personal stake or in-
volvement in the decislon and who was
not dlrectly involved In the thitlal de-
terminatlon of the action belng con-
teated. The hearing official shall—

(1) Adminlster anths or afflrmations
{Crequlred by Lhe Staue;
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{3) Ensure that all relevant i{ssues are
considered,

(3) Request, receive and muke pary of
thke hearing record all evidence {leter-
mined necesszry Lo declde the Issues
heing raised:

{4} Regulate the conduct and course
of the hearing consistent with dua
process Lo ensure an orderly hearing;

{5) Order, where relevant and nec-
cssary, an independent medical assess-
ment or professional evaluation from a
source mutually satisfactory to the ap.
pellant and the State agency; and

{6) Render o hearing decision which
will resolve the dispute,

(i) Conduct of the hearing. The State
or icoal agency shall epsure Lhatl the
hearing is accessible to the appeliant
and is held within three weeks from
the date Lhe State or local agency re-
celved Lhe request for u heacing. 'I'he
Stale or locat agency shall provide the
appeliant with & minimum of 10 days
advance written notice of the Lime and
place of Lhe hkearing and shall enclose
an explanation of the hearing proce-
dure with the notlece. The Staie or
local agency shall algo provide the ap-
pellant or representative un oppor-
Lunity Lo—

(1) Fxamina, prior to and during the
hearing. the documents and records
presented Lo support the declalon under
appeal; A

(2) BDe assisted or represented by an
attorney or othor pereons;

{3) Bring witnesses;

{4} "Advance arguments
unlue interference:

() Question or refute any testimony
or evidence, in¢luding an opportunlty
Lo confront and cross-examine adverse
witnerses; and .

(6) Submit evidonce Lo establish all
pertinent facts apd circumstances in
Lhe case.

(k) Fair Kearing decisions. (1) Deci-
sions of the hearing offictal shall be
based upon the applicanion of aporo-
priate Fedaral law, regulations and poi-
fcy as related to the facts of the case as
established In the hearing record. 1hé
verbatlm trapscript or recording of tes-
timony and exhiblts, or an official re-
port containing Lhe substance of what
transpired at the hearlng, together
with all papers and requests flied In the
proceeding, constitute the exclusive

withous
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racord for a final decislon by hearing
official. Tho Stale or local ngency shall
retain the hearlng recerd In accordance
with §246.25 and make Lhese records
avallable, for copying and inspection,
to the appellant or represenbative at
Any raasonabvle time,

{2) The declslon by the hearing of(i-
clal shall sunumarize the facts of Lhe
case, specify Lhe reasons for the decl-
sion, ‘and identify the supporting ovl.
dancs and the pertinent regulations or
policy.: The decision shell becomne u
part of the record.

¢3) Within 45 days of the receipt of
the request for the hearing. the Stele
or local agency shall notify the appel-
lant or representulive in writing of the
deelslen and the rcasons for the deci-
slon i1 accordance with paragraph
(k¥2) of Lhis seclion. IT Lhe declsion is
In faver of tha appellant and henefiks
were denled or dizcontinued, bencfiis
shall bepin immedialely. If the deci-
sion concerns disgualiification and is in
fuvor of the agency, as soon as admin-
fslraslvely feaslble, the local agency
sholl terminate any continued henefits,
as decided by the hearing olficial. If
the dacision regarding repayment of
benelfits hy the appellant is in fevor of
the agency, the State or local agency
shall resume its efforis to collect the
claim, even durlng pendency of an ap-
peal of a local-level fair hearing deci-
ston 1o the Stale agency. The appetlant
may appeal a local hearing declision to
the Stale agency, provided that the re-
guest for appent Is made within 15 days
of the malling date of the hearing deci-
sion notice. 1T the declslon bLelng ap-
pealnd concerns dirqualification from.
the Program, the appellant shall not
continue Lo receivs benelits whiie an
appenrl to the State agency of a deci-
sion rendered on appeal at the local
level is pending. T'ho decision of a hear-
ing olficial al the local level is binding
on the local agency and ghe State agen-
cy unless it Is appoaled Lo the State
level and averturned hy the Stute hear-
ing official. .

(4) The State and local agency shall
make all hearing records and decistons
avallable for public Iinspeclion and
copying: however, the names apd ad-
dresses of partleipants and other mem-
hera nf the pultic shall he kept con-
fidential.
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(1) Judicial review. If & State tevel de-
cision upholds the agency action and
the appellant expresses an interest In
pursuing n higher review of the decl-
siom. the Slate agoncy shall explain
any further Siate level review of the
decislon and any State level rehoaring
process. 1f these are either unavallable
or have been exhausted, the State
agengy shall explain the right to pur-
sue Judiclal review of Lhe dacision.

(50 FN 6121, Feb. 13, 1993, as smended at 52
FR 21235, June 4, 1987, 59 FR 11503, Mar. 11,
1894; 7) FR 56730, Sept. 27, 2006, 73 FR 11213,
Mar. 3, 20084

Subpart D—Participant Benelits

§246.1¢ Supplemental foods.

(1) General. This section prescribes
the requirements for providing supple-
mental foods Lo participants. The State
agency must ensure 1hat local agencies
comply with this section. ;

{(b) Stale agency responsibilities.
State ngencies may: :

(1} Establish criteria in addiulon to
Lhe minimum Federal reguirements In
Table 4 of paragraph (e)(12) of chis sec-
tion for the supplemental foods In their
States, excepy that tha State agency
may not selectively choose which ellgi-
ble fruits and vegetables are avallable
to particlpanta. These State agency
criteria could address, bul nes be lim-
ited to, other nutritional standards,
competitlve cost, SBtate-wide avall.
abillty, and participant appeal. For eli.
gible frulls and vegetables, State agen-
cies may restrict packaging, e.g., plas-
tic contalners, end package sizes. such
as single serving, of processed frults
and veagetables available for purchase
wlth the cash-value voucher, In addl-
tion, Biate agencies may identify cer-
tain processed WIC-eligible fruits and
vegelables on food lists where the po-
Lential exisis for vendor or participant
confusion In determining authorized
WIC-oligible itams.

{il) Make food package adjustments
Lo botier accomunodate participants
who are homeless. At the State agen-
cy’s optlon, these adjustmonts would
include, but not be limited to, Issuing
suthorized supplemontal foods in indi-
vidual serving-slze contalners to ac-
commodate lack of food suorage or
preparation facilities,

(1)

i,
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{2) Srate agencles musak:

(1) Identify the brands of foods and
packago sizes that are acgeptable for
use in the Progra:n In thelr States In
accordance with the requirements of
Lhis section. Slate agenclea must also
provide to lgcal agencles, and Include
in tho State Plan, a list of acceptlable
foods and their maximum monthly pl-
lowances us specified in Tables 1 -
through 4 of paragraphs {e)9) through
(e)(12) of Lhis sectlon; and

{il) Ensure that local agencles:

(A) Make available Lo participants
the maximum monthly allowances of
authorized supplemental foods, except
as noted in paragraph (¢) of thls sec-
tion, and abide by the authorized sub-
stitution rates for WIC food substi-
tutions as specified in Tahlea 1 through
3 of paragraphs (eX9) through (e)(1l) of
this section;

{R) Make avallable Lo participants
more than one feod from each WIC food
category exceptu for the categories of
peanut, botier and eggs, and any of the
WIC-ellgible fruits and vegetables
(fresh or processed) in cach authorized
food package os listed in paragraph (e)
of Lthils section; "

(C) Authorize only a competent pro-
fesslonal authority to prescribe the
categorles of authorized supplemental
foodr In quantities Lthat do not exceed
the regulatory maximum and are ap-
propriate for the participani, taking
JAnto consideration Lho particlpant's nu-
" trltional and breastfeeding noeds: and

(D) Advise participants or their care-
taker. when appropriate, thot the sup-
ptemental foods Issued asre only for
their personal use. However, the sup-
plemental foods are not authorized for
'participanl use while hospltalized on
an In-patient basia. 1n addlivion, cown-
sisgent with §216.7(m}1X1)D), supple-
mental foods are not authorized for use

In the preparallon of ineals served in a

communal food service. This restric-

Lion does not preclude the provision or

use of supplemnental foods for Indi-

vidual participants in & nonresidentlal
retiing {e.g., child care factlity, family
day care home, school, or other edu-
callonal program); 2 homeless facillty
thaty meets the requirements of

§246.T{m¥1); or, at Lthe BLale agency's

discretion, a residential institution

{¢c.g.. home for pregaant teens, prison,
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or resldentln]l drug Lreatment cenler).

that meets the requiraments currently
set forth In §246.70m }1) and (m¥2),

(c) Nulrilion tailoring. The full max-
Imum monthly allowances of all sup-
plemental foods in all food packages
must be made avallable Lo pacticipanis
if medlecally or nubritionalty war-
ranted. Reductions In Lhese amounts
cannol Le made for cost-savings, ad-
mintstrative convenlence, caseload
management. or Lo controt vendor
abuse. Reductions in these amounts
cannot be made for categories, groups
or subgroups of WIC partleipants. The
provision nf less than the maximum
monthly allowances of supplemental
foods Lo an Individual WIC partlaipant
_in all food packages {s appropriate only

when:

(1) Medically or nutritlonally war-
ranted (e.f., to ellminale n food due Lo
a food allergy): .

(2) A particlpant rafuses or cannot
use the mnaximynm monthiy allowances;
or

{3) The quantivies necessary to sup-
plement ancther programs' conbribu-
tlon to fill & medical prescripiion
would be less than the maximum
manthly allowances.

{d) Medical documentation—(1) Suppie.
mental  foods requiring medicel docu-
mentation. Medlcal documentation is
required for Lhe lssuance of Lhe fol-
1owing supplemental foarls;

" {i) Any non-contract brand
formula;

(i1) Any Infant formula preacribed Lo
an infant, child, or adult who receives
Food Package III;

{ill) Any exempl infant formula;

(Iv} Any WIC-eligible nulritional;

{v) Any authorized supplemental foodl
Issued to participunts who recelve Food
Poackage LI

(vi) Any contract brand infant for-
mula thal does not meot, the require.
ments in Table 4 of paragraph {e)(12) of
this sectlon.

(2) Medical documeniation for olher
suppMlemenial foods. (i) State agencles
tnay aubhorize locul agencies to Issue a
non-contract brand infant formula that
meets the requiraments in "'able 4 of
paragraph (e)}12) ol this section with.
ott medical decumentation In arder to
meet religious eating patterns; and

Iafant

’
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(il) The Btate agency has the discre-
Lion: Lo rogulre medical documsntation
for any contract bfand infant formula
other than the primary convract infant
formula and may decide that sonie con-
tract brand infant formula may not be
issued under nny clrcuimslances. -

(3) Medical Determinalion. For pur-
poses of Lhis program, medical docu-
mentation means that a' health care
professional licensed Lo write inedical
prescriptions under Siate law has:

(1) Made o medical determination
that the participant has o gqualifylng
condlsion as described in paragraphs
(e)(1} Lhrough (¢)T) of thia section that
dictates the use of the supplemental
foods, ns described in paragrapn {d){1)
of this section; and

(i)Y Provided the written decumenta-
Lion that meeta the technical require.
ments descrlbed in parogeaphs (dXAXi1)
and (dy4)lit) of Lhis section. )

(4) Technical Requiremenis—(i) Loca-
tion. All medleal documentation must
be kept on file (elacironlc or hard
copy) at the local clinic. Tho medical
documentation kept on file musl in-
clude the initial telephone documenta-
tlon, when received as described in
paragraph (dy4)(iii)(B) of Lhis sreclion,

(1i) Confent. All medical documente-
tion nust Include the following:

(A) The name of the authorized WIC
formula (infant formula, exempt infant
formula, WIC-eligible nutritional) pre-
scribed, Including amount needed per
day: i

{3) The authorized Bupplemental
food({s) appropriate for the qualilying
condition(s) and thelr prescribed
amountls;

(C) Length of lime the prescribed
WIC formula and/or sepplemental food
is required by Lhe participanty;

(D) The qualifying condition(s) for
Issuance of the oauthorized supple-
mental food(s) requiring madical docu-
mentation, as deseribed in paragraphs:
(e)(1) through (eXT) of this section; and

(£} Slgnature, date and contact infor-
mation {or name, date and coniact in-
formation), if the inltial medical docu-
mentavion was received by telephons
and the algned deocument is forth-
comtng, of thle health care professional
licensed by the Btake Lo wrlte preacrip-
vions in accordance wilh State laws,
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(1H) Written confirmation—(A) General.
Mectlcal documentation must be wrelt-
ten and may be provided as an original
written document, an elactronic decu-
ment, by facsimlile or by telephone to o

© compaetent professional authority until

written confirmatlon {3 recelved.

{B) Medicel documentation provided by
telephone. Medical documentation may
be provided by telephone Lo & com-
petent professional authority who
musl promptly document the informa-
tlon. The collection of the requirod {n-
formation by wwlephone [or medical
documentstion purposes may only be
used until written confirmation is re-
ceived from a health care professional
licensed to write medleal prescriptions
and used only when absolutely nec-
essary on an individual participant
basis. The local clinic must obtain
of the medical
documentation within a reasonable
amount, of time (Le., one ar Lwo week's
time) after accepting the Initial med-
fcal documentation by telephone,

(5} Medical superviston requiremenls.
Dua to the nature of the health condi-
tlons of particlpants who are issusad
supplemental foods that require med-
“eat docementatlon, closa medical su-
pervision is essential for each partici-
pant’s diclary management. The re-
sponkibility remains with the particl-
pant’s health eare provider for this
medlcal oversight and instruclion. This
responsibility cannol be assumed by
personnel at the WIC State or locnl
agency. Ilowever, it would be the re-
sponsibility of the WIC competent pro-
fesslonnl autkority Lo ensure that only
tha amounts of supplemental foods pra-
scribed by tlte participant’s heallh care
provider are isgued In Lhe particlpant's
{food package.

{8) Food packapes. Thoerc are seven
food packages available undor the Pro-
gram that meay be provided to partict-
pants. Thn authorined supplemental
foods muat he prescribed from food
packages according 10 Lhe category and
nutritional needs of Lhe participants,
Breasifecding assessment and the
mother's plans {or broastfeeding serve
as the basis for determining food pack-
age lssuance for all breastfeeding
womén. The intent of the WIC Program
is that all breastfeeding women he sup-
ported Lo excluslvely breastfecd vhelr

§246.10

infants and to choose the fully
breastfecding food package without in-
fant formula., Breaslfeeding mothers
whoge Infants recelve formula from
WIC are to bo supporied Lo hreastfeed
te the maximum extant possihle with
minlmal supplementation with infant
formula. Formula smounts issued to
braastfed infants are Lo be tailored (o
meet but noy oxceed Lhe infant's nutrf-
Llonal needs. The seven food poclinges
are as {ollows:

(1) Food Pachage I[—Iinfants birih
through 5§ months—(I) Purticipant cui-
cgory served. This food package is de-
slgned for issuance Lo infanl partici-
pante from birth Lthrough age & months
wiho do not have a condition qualifying
them %o rccelve ood I’ackage 111, The.
followlng infani feeding varintions are
defined for the purposes of assigning
food nuantities and uvyper in Food
Packages It [Fully hreasufecding (the
infant doesn’t recelve formula from the
WIC  Program); partlally  (mostly)
broassfeeding (the Infant {s Lreastfed
but nlao recelves infant formuin {rom
WIC up to the maxiinum allowance de-
scribed for partinlly (mostly) breastfed
Infants in Table 1 of parngraph (e)(9) of
vhis section; and fully formula fed {the
Infant s not breastfed or is breastied
minimnlly {the infant recelves Infant
formula from WIC In quantities Lhat
exceed Lhose allowed for partially
{mostly) breastfed infants},

(i) Infant feeding ape catlegorics—(A)
Birth te one montk, ‘T'wo Infant food
packages are avallable during the firsy
monih after birth—-fully breasifeeding
and fully formula-feeding. State agen-
cies also have Lhe optlon to make
avallable a chird food package con-
tainlng nol more than one can of pow-
der infant formula in the contalner slze
that provides closest to 104 reconsti-
tuted fluid ounces Lo breastled infants
an o case-by-case basis. The infant re-
celving this food packapge is conslderad
martially hreastfeeding. State agencics
choosing Lo make avallable a partially
breastfeeding pacxage in the first
month may not standardize issuance of
this food package. Infant fornula may
not be .routinely provided during the
flrst month sfler birth to breastfed in-
fanls I order Lo support the successful
establishmant of breastfeeding.
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(B} One through 5 months. Three in-
fant food packages are available from 1
months Lhrough 5 months—fully
breasifeading, pariially (mostly)
breastfoeding, or fully formula-fed.

(1) Infant formula reguirements, ‘I'hls
food package provides iron-fortifled In-
fant formula that Is not an exempt in.
fant formula and thal meels the re-
quirements in Table 4 of paragraph
(e)(18) of this section. The iseuance of
any conbract brand or noncongract
brand lufant formula that contains lezs
than 10 milllgrams of iron per lter (al
least 1.6 milligrams iron per 100
kilocalories) et standard dilutlon Is
prohiblted. Excapt aa ppecified in parcn-
graph (d) of Lhis section, local agencies
musl fssue as the first cholece of
issuance the primary contract infant
formula, &s delined In §216.2, with all
other infant formulas issuad as an al.
ternative to the primary contract in-
fant formula. Noncontruct brand infant
formuln and any contract brand infant
formula that does not mees the re-
quirements in Table 4 of paragraph
12)(12) of this section may he issued In
Lhis food peckage only wilth medleal
documeantation of Lhe qualifying condi.
tien. A health care profeasional 1i-
censed by the State te write prescrip-
tions must make a medical determina-
tlon and provide modleal documenta-
Lion that indicates the need for the in-
fant formule. For sttuntions that do
not require the use of an exempt Infant
formula, such determinevions Include,
but are not limited Lo. decumented [or-
muala Intolerance, food allergy or inap-
propriate growth pattern. Mcdical doc-
umentation must meet Lhe require-
ments described In paragraph (d) of
this nection,

(iv) Phystcal forms. local agencies
must issue all WIC forinulas (WIC for-
mulas mean all infant formula, exempt
Infant formula and WIC-eligible
nutritionaia) in concentrated lquid or
powder phystcal forms. Ready-to-feed
WIC formulas may bo authorized when
the competent professional gulhorily
determines and documents Lhat:

(A) The participani’'s household has
an unsantiary or restricted water sup-
ply or poor refrigeration;

(8) The person caring for the partict-
pant may have difficulty in correctly

7 CFR Ch. Il (1-1-20 Edltion)

diluuing concentrated or powder forms;
or

{C) 'ime WIC Infant formula is only
available in ready-to-feed.

(v} Authorized calegory of supplemenial
SJoods. Infunt fornwla s the only cat.
egory of supplemsntal foods authorized
in thia food package. Exempt infant
formulns and WIC-eligible nusriticnals
are nuthorized only In ¥ood Package
11T, The maximum monthly aliownnces,
allowed options and substitution rates

‘of supplementzl fooda for iafants in

Food Packages 1 ace stated in Table 1
of paragraph (a)(8) of Lhis seclion.

(3) Food Package [i~—Infanls § throuph
I months—(i) Farticipant calegory
served, This food package s designed
for 1ssuance to Infant participants from
6 through 11 months of age who do not
have a coadition qualifying them o re-
celive Food Package III.

(1) Infant foed packeges. 'Three food
packages for infants 6 through 11
months  are  avallable —  fully
breastfesding, partially ({mostly)
breastfeading, or fully formula fed.

{illy Infunt formulu reguiremenis. The
requirements for issuance of infany for-
mula In Food Package I, specified in
paragraphs (e)1)(iill) and (e)(1)(1v) of
this seclion. also apply to the Issuance
of infant formula in Food Package Ll

(iv) Authorized categories of supple-
mental foods. Infant formuln, infant ce-
reul, and lofanl f{oods are the cal-
egortes of supplemcental foods author-
ized in this food package., The max-
imum monthly allowances, aliowed op-
tions and substltutlon rates of supple-
mental foods for infanls in Food Pack-
ages Il are staled In Tahle 1 of para-
raph {e)(9) of Lhis sectlon,

(3) Food Package HI—Participanis with
queadifylng conditions—(i) Participanl cal-
epory served and qualifying conditions.
This food package Is reserved [for
issuance Lo women, infanis and child
participants whe have & docurnented
qualifying condition that requires the

‘uge of a WIC formula (infant formula,

exempt Infani formula or WIC.pligible
nutritional) because the use of conven-
tlonal foeds Is precluded, restricted, or
londequale to addreas thelr speclal nu-
tritional needs. Medical documentation
must meet the requirements described
in paragraph (d) of thls sectlon. Par-
ticlpants who are ellgible to recelve
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Lhis food package must have one or
more quatifying conditions, as deter-
minad by a heall)y care profeasional 1i-
cenzed to write medical prescriptions
under Stave law. The qualifying condl-
tions include bul are not limited to
premature birth, low blrlh welght, fall-
ura to thrive, inbnrn errors of metabo-
lisny and metabolic dlsorders, gastro-
Intestinal disorders. malabsorption
syndromes, immune syslem disorders,
severe food allergies Lhat require an
elemental formula, and life threat-
ening disorders, diseases and medical
conditions thay impair ingestion, diges-
tion, absorption or the utllizatlion of
nutrients that. could adversely affect
the participant’s nutrition status. I'his
feod package may not be lssued solely
for the purpose of enhancing nutrient
Intake or managing body welght.

(1§} Non-authorized issuunce of Food
Package f1/. This food packags s not
authorized for:

(A) Infants whose only condition is:

£1) A dlagnosed farmula Intnlerance
or food allergy Lo lactose, sucrose.
milk proteln or soy protein that does
not require Lhe use of an axemnl Infang
formula; or

(2) A noa-specific formula or food {n-
Lolerance.

(M) Women and children who have a
food intolerance Lo Inclose or milk pro-
tein that can be successfully manzged
with the use of one of Lhe other WIC
foor packages (i.e., Food Packages V-
VII); or

(C) Any participant solely for the
purpose of enhancing nuttient intake
or managlng body welght without an
underlyIng nualifying condition.

{11}) Restrictions on the isswance of WIC
formuias in ready-to-feed (RTF} forms.
WIC State agencics must issue WIC for-
mulas (infant formula, exempt infant
formula and WIC-eliglhle nutritionals)
in concentrated llquid or powder phys-
ical forms unless the requirements for
-issulng RTF are mel as described in
paragraph (e)(1)}{iv) of this sectlon. In
additlon” to those requirements, there
are two additional conditions which
may be used Lo issue RTF in Food
Package III:

(A} If a rendy-to-feed form batter ac-
commodates the participant's conrli-
tion; or ’
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(B) If It Improves the parlicipant's
compliance in consuming the pre-
scribed W1 formula.,

(v) Unauthorized WIC costs. All appa-
ratus or devices (e.g.. enteral feeding
Lubes, bags and pumps) designed to ad-
minister WIC formulas are no: allow-

-ahle WIC costa.

{v} Authorized calegories of supple-
mental foeds. The supplemeantal foods
authorlzed in this food package require
medical documentation for issuance
and include WIC formuia (infant for-
mula, exampl Infant formula, and WIC-
cligibte nutritionals), Infant cereal, In-
fant foods, rolik, cheese, cgys, canned
flsh, fresh fruits and vegetables, broak-
fast cereal, whole wheat/wholoe grain
bread, julce, legunies andlor peanut
butter. The maximum monthly allow-
ances, allowed options and aubstitulion
rates of supplemental feods for Infants
In Food Packoge III nre stated in Table
1 of poaragraph (e)(9) of this section..
The maximum monthly allowances, al-
lowed options, and substitution rales
of supplemental foods for children and
women in Food Package 11l are sLuled
In Table 3 of paragraph (eXil) of this
section,

(vi) Coordination wilh medical payoers
and olther progrems thal provide ar reim-
burse for formulas. WIC State agencies
must coordinate with other Fadernl.
State or local government agencles or
wilh privale agencies thal operate pro-
grams that also provide or could reim-
burse for exempt infant formulas and
WIC-eligible nutritionals bhanefils to
mutual participants. At a minimum, a
WIC Riate agency muslt coordinate
wlth the Slate Medicatd Program for
the provision of exempt infant for-
mulas and WIC-eligtble nutricloaals
that are authorized or could be author-
Ized under the Suate Medicald Program
for relmbursement and that are pre-
scribed for WIC partleipanls who are
alre  Medtcald recipients. The WIC
State agency is reaponsible for pro-
viding up to Lhe maximum amount of
exempt jnfant fermulas and WIC-eligt-
ble nutritionats under Food Package
IO In situabtlons where reimbursement
15 not provided by another enticy.

(4) Feod Packoge IV—Children 1
through ¢ years—{i} Participan! category
served. T'his food package 15 designed
for issuance to parsicipants 1 through 4
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yvears of age who do not have n condl-
tion gualifying them vo recelve Food
Package TLI. :

(il) Authoriced cafegories of supple.
mental fosds. Milk, breakfast ceroal,
lulce, fresh fruits and vegotables, whaole
wheatiwhole grain bread, eggs. and leg-
umes or pecanui buller are Lhe cat-
egories of supplementnl foods nuthor-
ized In Lhis food package. 'I'ne max-
imuin monthly allowances, allowed np-
Lions and substitubtlon rates of supple-
mental foods for children in Food
Package IV mre stated in Table 2 of
paragraph (e}10) of Lhis'section.

(5) Foand Package V—Pregnant and par-
tially (mostly) breastfeeding women—i(i}
Parlicipant category served. This food
package is designed for {ssuance o
women participants  with singleton
pregnancice who do nol have a condl-
tion qualifying them Lo recelve Food
Package TII. Thir food package Is alse
designen  for© isswance Lo partially
(mostly) breastfecding women partici-
pants, up Lo 1 year postparium, whoe do
not have a condltion qualifying them
Lo recelve Food Package ITI and whose
partially (imostly) breastfed infants re-
ceive formula from the WIC program in
amounts chat do not exceed the max.
imum allowances described in Table 1
of paragraph (e}9) of this section.
Women participants partially (mostly)
breastfeeding more then one infant
from the same pregnancy, pregnant
women fully or partially hreastfeeding
singleton [nfants, and women partici-
pante pregnant with (wo or more
fetuses, nre cligible to. recelve Food
Package VII as described in paragraph
(e)(T} of this rectlon.

(1) Authoriced calegories of supple-
mewedal foods. Milk, breaknst cereal,
Julce, fregh frults and vegntables, whols
wheat/whole graln bread, eggs. legumes
and peanut buiter are the categories of
supplemental foods authorized in this
food packege. The maximum monthly
allowances, allnwed options and suhsti-
tution raves of supplemental foods for
women n Food Package V arc sbated
in Table 2 of paragraph (e)(10) of this
sectlon.

(6) Food Puckage Vi—Posipartum
women—{1)} Participani category served.
This food package 15 designed for
fssuance to women up to 6 months
postpartum who are not breastfesding

7 CFR Ch. Il (1-1-20 Editlon)

Lhelr Infants, and te breastfeeding
women up to 6§ months postpartum
wihose participaling *infant recelves
more than the maxIlmuem amount af

-formula allowed for parllally (mostly)
breastfed infanls as deacrlbed in Tabie

1 of paragraph (e)(9) of this section, and
who do nol have a condition qualifying
them Lo recelve Food Package K.

(1) Authorized ralcgories of supple-
mental foeds. Mlik, breakfast cereal,
Juice, frosh fruits and vogetables, egas,
and legumes or peanut butier are the
categories of supplementsl Toods au-
thorized in Lhis fond package. Tha max-
imum monthly allowances. allowed op-
tions and substitulion rates of supple-
mental fooda for women In Food Fack-
age VI are stated In Table 2 of para-
graph (e)(10) of Lhis section.

(T) Food Puckage VH—Fully
breastfecding—(i)  Parlicipent category
served. This food packapge is designed
for issuanece to breastfeeding women up
to 1 year postparium whosa infants do
not receive infant formula from WIC
(these breastfeeding women are as-
sumed Lo be exclusively breastfeeding
their infants), and who do not have o
condltion qualifylng them Lo recelve
¥Feod Package LI This food package Is
also. designed for lssumnce to women
particlpants pregnant wlth two or
morse fetuses, women participants par-
tially (mostly) braastfeeding multiple
Infancts from the samao pregnancy, and
preégnant women who are also partiatly
(moaily) breaztfeeding singleton In-
{ants, and whoe do not have a condition
qualifying them to receive Food Pack-
age [I1. Women participanis fully
breastfeeding multiple Infants from Lhe
saine preghancy receive 1.5 timeas the
supplemental foods provided in Food
Package VII.

(11} Authorized cutcgories of supple-
mental foods, Willk, cheese, breakfnst
careal, julce, fresh fruits and vegela-
bles, whole wheat/whole grain brend.
epgs, legumes, peanut butter., and
canned fish are the categories of sup-
plemental fomxls authorized in this food
package, The maximum monthly al-
lowances, allowed options and substi-
Lution rates of kupplemental foods for

~women in Food Packags VI are stabed

in Table 2 of paragraph (e)(10) of this
sootion,
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(8) Supplemental  Foods—Marimuon
monthiy allowances, options and substi-
tution rales, and minimum requiremenis.
Tables 1 through 3 of paragraphs (8)(8)
through (eX11l) of this section speclfy
the maximum monthly allowances of
foods In WIC focd packages and iden-
Lify WIC food optlons and substitutlon
rates. Table 4 of paragraph (eX12) of

§244.10

this section descrives the minimum re-
nuirements and specifications of sup-
plemental foods in the WI1C feod pack-
ages. :

(9) Full nutrition benefls and max-
ilmum moenthly allowances. options and
substitution rates of supplemental
foods for infants in Food Packages I, 11
and Iil are stated in Table 1 as follows:

TaBLE 1—FuULL NUTRITION BENEFIT {FNB} AND MAXIMUM MONTELY ALLOWANCES (MMA} OF

SUPPLEMENTAL FOODS FOR INFANTS IN FOOD PACXAGES i, IF anp il

Fully lorrxda led (FF) Partiafly (mosty) braasited (BFIFF) Fu'ty breastied (BF)
Food Packagw
Food Packngne - BFFF A NVBF
FF A& Food Pactagas (R Focd Paciagek Food Foga
Fnocs t {I-FF I-FF & {Ar0to1 I-RF/FF AT Paﬁié:;:";n Pncla‘gn
A O1wough 3 W=FF montn? ¥ BFIFF -8F
monihs 0 etumne 11 A2 1 throwph 3 & thwough 11 G through 5 | © through
B: 4 Inmugh 5 oty SeLhe montis manihs 1% menths
moatng Ciamroughd
months
VIS Formula AFNB w806 | FNE 82300z | A 104 B0z 0s- FNB = 20 oe,
QoCn; or, MMA = HiAA w 630 R eenstiuied MHA - 315 5 e
823 oz, ro- s, reconshi- powder, o¢, 1geonsli-
I constiuted Ny ey quid B FARB &350 lulad kquid
ukd concentram ;  COAZNIING. gz, MMA = concantrala cr
or 8321l o1, w643 R oz RTF 388 fl oy, fu- 338 0 22 RTF .
ATF ot 870 £ or 696 Mcr ra- congtiiuled by or 384 Az 1o
oz i linned wid i
luled powtler, prerder. o 3041 o2 powder.
. ATF or 4380
0T réconsti-
twied powdar,
B: FNB » B84 3
04,-MMA =
8% floc. 1e-
consituted lig:
wd concantralg
P kor ,
ATE er 960 1
02 roconali-
f Tuled powdar.,
CIFNB . 44210
o2, MMA =
482 D or, ta-
consiuted diy
1 wid concentrato
H ar4ré M or
RATF or 5724
or reconst-
tuled pewder,
Infant Coread> ' | . M ELE I pr—— TN
Infant food fruits. s 1778 2 . [SS——— < LY
and vegeianles \
LALE AN IJ.
Inonit luod meat? . i Ve e TS0z ./
Tadlg 1 footnotes; (ADbrviations kn order of appoarancy in tatle): FF o fuly lemfa ted: BFIFF = porilally (mosdy) breastln  ¢;

BF » fully breasted; ATF « Roady-to-foed: NA = 1ho supplamental foud i3 1ol suthorlzad in the corrasponding kad pachage
' Tablc 4 ol paragraph (4)(12] o' this saclian dascrbes INe minmum requiren ents and spaciicdtions ke the supplomenta

foods, The compelend prolessional

pelicy. i 3uthon 2ed 15 £4termin fulnlional nak a7 prasantn supplenental
* Biate agoncies have 1ha option 1 Isgud not move 1han ona can of powdsr infanl Jomula I the conlaings tize 154t providos
closast lo 104 reconstuted fluid ounces 16 breastied infants on & case-by-case basis,

*Lgusd concamirule #nd JeacyHo-leed (ATF) may bo tubstinted & rates thal provide c

ach

N

Buthority (CI"A) is authorzad lo dulorming nutduonal risk &rg praashbe supplementad locds
a3 aatadilihad by Gialg agency polizy e Food Packagea [ and N, In Food P

I, tha CPA, &3 cstablshad by Siate agency
pir inacical aacuminiation,

able pnrove valLe.

“WIC lomiuta means nfant lomnis, exempl infant lorrm.llal, of YNC-slicile nuriionas, Infank losrda May ke 3auad lor In.

innts in Fooo Packages |, H and I, Medical doc.

§ ngdr!d tor &
VAC-cligile nutdtionals, nnd oinar supp/anmenial 'oods in Food Pazkage 0. Only i

Food Fatkages 1 and Il g

ol nfant Joimla, exempt Infant faomata,
fand formuln may ba lssued for Infants

* Tha WA futniion beneld 3 oolinod s the minimum smouni ol recoratiied Auid cuncas of liguid conseatrale inlant iemuly
23 spacifiod ot #36h infan fo0d packaga caiegory and ecing varkaiion (¢.g.. Food Prchage La-tulty lnmela led.

¥ 397



Docusign Envelope 10: 68460210-9042-4EF8-AB53-43E489846B57

§244.10 7 CFR Ch. It (1-1-20 EdHition)

* Tha maximum menihly dlowance ks specidied in reconauuted fuia eunces [or ligua concentae. ATF bquid, 8nd powoar
torma of ntant formula enc et inlant Jormedn. Reconstiuted Muld ounce i3 'ne losm prepared for Consunmpiion na drvcleu v 1
the contalner,

¥ State cies muy provide at least the 1l nutrition banelit lzed 1 L S Infants wp to the maximum monthly
wlowance lor the prysical form of the product specilled dor each tood package calegury. State agoncles must Issus whoe con-
Bindrs toat are ol e wame sz of Dw sume Sal fum Intant lommula smourts (or branstied intants, wean heaointhe ! uily
lormuia led category showid be kadwidualty tallored (o tha amounls N meat their nutridonal neeas.

3 State aganches may ound up and disperse whale conftainers of Infant formute cver Ine Joog package Umaliaine Lo alow par-
lle}lzanu{ :1‘ TecHve 2y 1) nutrtion berefil. Siate agencies musl use the ineihadelogy describeg in actordance whh paragragh

' n}(1) of ihis vection. T

J %m SpanCias fby FOuNd Up and BIpFIse whoie containers ol inlant Jaeds { Alnal cerna), hrulls and vegatabias, aco meat)
ovat the Food Package [melrame. State agancies m st use tho incihadolagy edserbed in accordance with parsgragh (2} of
this section, i

. 0 Al State ngancy cptian, for inlanly 612 months of age, Iresh DAANA may feplace up 10 16 ounces of inlank leed ikt nt a
' fate of ¥ pound of baranas per & cunces of infant kood 1n.L State 8gencles may alse subsiiiute tosh Bananas sta i ol 15 &

nann pet 4 cunces of jarred kdasd 100d feait, uP 12 & macdnium of 18 ounces.

117 eu of infant {oogs [curen, ult snd vegetabies). Infanta grealer than 6 mantha ot age In Food Fackage lIF may receive in

; Lavi tormula, sempt intar! lormuta of WIC-eliitle nutriionals st the snma maximum montly s swasce as mfants apes 4
: [ 5 monim of ag4 of INe same Inectng oplion.

'7 A1 Statg apancy 621ion, Infants § monts trough 11 monmhs in Foon Packagas H anu 11l may roceive A CASH-valua Youcher
0 purchase freh Tasks ang vcgmun In Hou of & porhion of ihe fant ood Ennts and vegeiatdes. Parially (mosty
breasUed infanis mnd [y Jormuta fed indans may Ieedive & $4 cash-valuz voucher pius 84 ounces of adant ked Jrulis and
vopumzlu; {ully broastteading inlants may rocdive B $8 cash-valug vouches plus 128 cunces of IMent logd It and vegatadlas .

3 Stale agencics ray Nl Salegorcally fasut cash value vouchers 1or intanis 9 mon:he threugh 11 months, The cadevalug -
wouchzt B to ba provided to the paskcipani only aller an indrighuat ruldiion asstiamond, as oslablshed by $1ake aooncy poll oy,
a0 B ophanal {or the participanl, ie., e maihor May Chacte 1 recive cithor 1o maximem 1l wancy ol jated 1oads or a
combinion of [ame3 icods and a it and vegotistbla cash-valuo veuduer Jor har infart. Sinle agencias ALst onswra thal }pro-
priska nuldien aducation i provided 16 the carigive” adrassing sale lood praparalion, slorage teshniquos, and leeding prac-
tices lo make certdln parbclpants ao mealing thalr rutdlonal needs [n & ats 87! sffacliva manner.

(10) Mazimum monthly allowances of rales of supplemental foods for chil-
supplemenial foods in Food Peckages IV dren and women in Foed Package TV
through Vil The maximum monthly al-  through VII are stnted in Table 2 as’
lowances. options and subsLitution f?llows:

TABLE 2—MAXIMUM MONTHLY ALLOWANCES OF SUPPLEMENTAL FOODS FOR CHILDREN AND WOMEM
IN FODD PACKAGES IV, V, Vi AND VI

Chicren Woman
Food Padhagn V! . 3
Feods! Font Packago 1v: 7 {?.:";,‘;“a‘,&';’f:?;"i" (Food Package VI LA
through 4 yoars sang | Josipadum ple8 | (i2te 1 year post:
i {wp 101 yoa! montha poslpanum) pancm) 3
petipanium) £
Juice. sig'e strenigin 1WBN0L s e ... LR [ -7 . . 114 floz,
Mk, Gl e, 16 gt P e e prgreviny A L LELRCSS 2a gt s vicoz
Brgpaiast cemul 12 b . T 1. Y. ¥ SRE— FLE-TS
Chedse ... NiA i ik,
3 J— . .| 1dorn ..., A PIT 7 dozwn.
Fras and vegea. $8.00 Ir cash-ynue $13.00 Int cash-value $10.00 in cash-vaue
blag™4 s, VOUCHa, vouthes, vo=chars,
winale wheal of wholo grsin § 215 ... 11b.
braads,
N\ LR LT — 77, S N NAA it mom 7 e 30 oL,
Legumas, dry'’ andar Paa- | 11b &t Yooz 11band 180z .. Tihorifer .. 1ibond 18ar,
nut butber,

Tatle 2 Fookwies: N/A = tha supplemaenta) 100d is A0t Suthodzwd in tha comeaponding foad package.
1Takils 4 of parsgrmzh Sa)[!?} of this saction describes the minimum requiroments and spacilications fer lhe supplementsl
foocs, The competan: peolsasional authorly (CPAL b tuthdrzed to doteimine munonal sk sad praserbe supplemandal toods

_bb axtatishad by Slals aguncy policy. ]
FFood Package V s istuad w wo calegories of WIQ fl'l‘.lcpmu: Womon J..\n-cmu with xingleton pregnancies;
| i

breasiedding wemen whiase panslly (maslly) brexsfed IhIRAts recatre Lands ety WIC Program in ambounts that g6 not
excand e maxium keTiuia abawancey, 53 approorale (01 the Bge ol the in’an: a3 aescribed in Yable 1 of pucageapn (e)(9) of
this seciion.

BFo0d Package V113 330G 0 two Calugorts of WIC pirlcipants. Norrbrsastieeding posip wimen and thaech

mu»mm WO wila3 # inflanty receive more khan Ihe M aximum infant loimula allcwances, &3 Bepropiinle for the age of the
ant as detcbed In Tabla 1 of paragraph {0)[9) of this sesion
' *Faod Packag Vilis saued 1o lur chlnperies of WIG Falopanis: Fully breastiamdng women whcss lnlany 0o rol feceive
foomuda trom tha WIC Program; womon pragnani with lwo o mone elusds; women partially trfml '} breastiedding rmultiple In-
lands lrom iha sama pragnancy: fnd fregnasl women wha are aiso fully of partally (rosty) beeas +hding slnglelon Intants.
. SWomen fully braasts saing rultiple Inlangs lrom tha SAMa preganncy A prascribad 1.3 [mes tha ma il mom Blowances.
SCombwnationy of 3ingisitangth Md soncrnimivd julces may be Bsuwd provided il i bl volume does ml ax-eed the
maamum moathly slowance for snghe-1irength juicu.
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TWhale mitk ks the sanderd mifk (o iauance te 1-year-old chkman {12 s 23 monhs). AL Stote
ducod malka rhary B8 isbued 10 1-yoad-cid Shidren ior whom oveyseight of ataway ia a corcern. The neg

far 1-

§246.10

nCy opten, fasre

d fof fal-raduced nuiks
0¢-040 chikiNA must be Based on Bn Indrvigua! nutrional assyssmern and consultztion vav: the Ehilds healtt care pro -

vidar it recessary. a3 estabished by Sale ageacy poicy, Lowfat (11.1 O NONIAT MikE &i0 ha siandard mik lor suancu to ey P
dren 224 months of sge andt women. Reduced lat F:%) mik s a d only for particiy wiih certaln iofy, incluting
bl it Kmited ko, undetwe.ghl end malemal wu;?ht lo3s during pngnancy. The need for raduced Fat (2%} mix fo: caddren =24

1 menths ol Food Pachage V) and women (Focd Packages Y=Vil) must be oasad an a7 indvidual pulrtisng assesamant &s

eai3blithed tale agercy policy.

1 Evap mi may be subsiiled ot Ine rate of 15 Muid ounces of avaposaied ik par 32 fu'd ounces of fuid nwlx of m 1:2
Auid sunce subsiiution rato. Ory mik may be Subalitutad Al an recorsiiueed sate 19 Muid md<

?For chidien Mg wemen, chogse may be substiuted far i at it e o 1 pound of clmsniper 3 quans of mi. For chil-
dr¢1 a7 woman in Food Packnges V-V1, no more than 1 pound ol dhwese may be substitutad. For Sy braastieeding women
i Food .Pm:uaa Vi, no more than 2 pounds of cheasa may te Jubstited foc mRk, Stale agenciey 8o nethave the omien to
‘a5ue additonal amounts ol cheese bayond ase m cven with modical documentalion, (N2 mone than a lota of 4
qJarts of mitk may be subtiied for & combination of chassa, yagurt of lotu Isf chidren end women in Food Packagey [V-yl,
N3 mclhﬁ oan a total of & quasty of Ml meay be subsLIUIed (o7 A combinalon of cheasa, yoqui or totu lar wamen I Food Pax-
ags vil, -

'#For clukdren and woman, yoguel may B4 substituled lor iid milk at the mie of | quan szwull per 1 quart of mlk; & max-
Imum ol 1 guart of mi's can be Subitiked Additonal amawnls of M are act Authodrzad, YWholw yogurl is the saadard yegur  t
lor lssuancy 15 S-yoar4id chldeen {12 through 23 monihs). A1 Stsle RgaERcy oudon, bowlat or nonlat yoQunt may 04 issued 1o -

snr-old erlldren for wasm evOrwaighl and obcsity 1 o concern, Tha Aotd Lor lowiat of nanfat yoguel fo¢ 1-year-<ld chidrzn mu st
baved on an Mosidual nutrit and l:aton with the cald's healih care pravider il Aecaskary, As asIab

13hoo by State agoncy pelicy, Lowlat of nonlar 14 a0 the only 1ypas o yogun suthed .z tor childen 224 monins of age

and womnen. {No mosd an & tofal o & quany of mdk may bu Jubshuscd for 3 combinalion of cheesp, yoguri o7 Wi fef chdda  n
and women in Food Packages V=Y. No mare than a Ictal of 8 quans of mi« may be subatitued for 3 combnation of chetas,

ra?un of 194y lor womer, in Food Pachago ViL}

' For chikdion, lesvinda of kolu and Boy Sased biveraga 43 subsifcs for milk must bo baead ¢l we indivitua! nutritionad os-
S63mEnt and conaultalion with e DATICIDANY'S hodlth ¢a0 prov.der il nocessary, an ostablisksd by Stale agensy goiicy. Suzh
Galarmination can ba mads lar sitvationy thal locludd, Dot mre nat fimiod to, nula alargy, laciosa Inolerance, and vagan dho ls.
Say-batud boverga may be subItivIng £ milk Jor Chldren on 2 guan lor quart hasls up 10 1"a t31d marimoem allowanca of
milk. Tofu may ba suosLiutad for mih fof chikiren 21 Haa rate of 1 pound of fofu fer 1 quart ol mik. (No More han a total o
Gquars ol mEk may be subtilulad [or & combination of chaesa, yogur o Kitu far chidren In Food Packago IV.) Addilonal
amounts ¢ 1ofu mary b subsiiuied. up ke 1he maximum aliowance lor uid mibk 19+ laciodo inlokeranco o other reaseny, 29 64-
tabishad by State asency palicy.

eFor woman, $oy-bited baveraqe may be sybeuiuted for mil oa 2 quad lor quarn hasis up 10 tre tatnl Mmaninum lewdnce

of M Tofu may be Substituted lor metk &l (he rate ¢f } pound of Kolu par | quan of mik. (Na rere than 2 10 of 4 guars of

mik may ba substiuted fr @ combinal'on of choesd, yogurt of tolu lor wamon in Food Packagss ¥ and VI, Na moze ihan n kot

of 8 quarta ol nilk may be subslivted for a combingtion ©f cheoss, yogue of Lolu lar wamen If: Food Pachage VU.}, Agditenal

amounts of ihy may be subskiidnd, up 10 the Maxmum Alowances for Auld mix. lor Iocloss intclamnca of alher (nsons. 06 & 3-

Latiished by State ;gomz pobey.

1AL tonst ong-hof! of 14 k4l number of broakdast coraals on the State agancy’s authorlzed laad lial nvst bave whole gran

as the pimary npadian pag led'gg Arements lor mnking n haalin claun s & “whele grwie focd vAth modoratg far
contanl® py dofinaa ia Table 4 of paragraph fo)| 12) of this secien, L

'“Bath tresh luits snd resh tablos muft b autrornzed by Siate apancles. Processed Inits and vegutables, La_ cancad

[sheth-atabie), froren, andver dried s And vegetables may also be authorized to olfer o wider vasmly and choke tar parti
pants. Stale agencles moy choosd Lo auihonze one or vore of the toltowing pensessad fruits and vageinbiey: cnnad i,

+ Connad vepaindiee, froren full, fozan vagolabiles, dned Fuit, and/or died wigalables, The tash-value vaucher Tay be ré-
oeanad k7 any stiginle ol and vogetatis {relas ko Tadle 4 2 pazagnph (6)(12) of thls section. and i3 toolnotus). Exsepta 3 bu-
moriead In phgiuan (b){3 ) of s crclion, Stalo sgancles may ol seleliively choose which Iruils and vegelables me avyl |
al¢ 10 parhoponts. Fur eample, ¥ & Siale agancy choosey to ofar drid Irutts, i must wuthor'za ab vAGC-eig'o ded fr  ults,
’2':1:;- ;nonwy youe of the Inatvegalaie castevalur vicones wil be wdiusted annually lor latation £3 désér.bed in

8.10{). K
is! ¢ wnan: and'or whdb;xmn br#ad must be putharized. Stots agensies hove e 0puon Lo 8l1o Butherize brown Hew,
ﬁ-:r, B8N, vWhole-grain 0y, whole wheal inacarcnl praducts, o¢ soh ¢<rn ot whola wheat terl¥as on w squal vre'ght
RS

7 Canned leg may be far ar‘ leg 4% e e of 85 oz (0., four 16-02 cins) of vanned beans for 1
rovnd dry beang. [n Focd Packoges V and Vil benns and paanut butte: Awdl e provided Howaver, vhen indafoually toi
aring Food Package 'V or vi for nutvuoral restons (0.0, [0d olangy, soderneight, paicipent prelererce), Sale agenchen
have the option 1 #uthorize $he lolawing substiuzena: 1 pound dry afd 84 c2, canned beena/peas (end no pesnct tatter): of 2
peunds diy or 124 62, canned beansipeas (3nd ne paany| buRier: ar 36 ox pranut butter (and ro boans).

tq

-

(11} Marimum monthly allowances of
supplemental foods for children and
women wilh qualifying condilions in Feod
Package 11l Tne maximumn monthly ai-
lowances, options and substitution

TABLE 3=-MAXINUN MONTHLY ALLOWANCES (MMA) OF SUPPLEMENTAL FOODS FOR CHILDREN AND
WOMEN WITH QUALIFYING CONDITIONS IN FOQD PACKAGE 111

rates of supplemental foods for parsici-
pante  with gualifying conditions in
Food Fuckoge T are sinted in Table 3
as foilowa:

; Chicren Women
Foods ¥ Pregnast wnd pariial ’ Fully breasticeding, (up
. ¥ through 4 ywars breasdandag (ua to mt am (';'E:?“?, 10 Yyvas posts
yeai posipantum}? fFoslpary panumj+*
Jules, single strongihd [ 1280 oz 144 Moz #5902 144 A oz,
VAG Formun ' ® ........... | 455 A oz BaguM con- 455 f oz liguid con- 433 A oz lkuld cor- 455 # oz Ueald con-
tonirale, cenlia. contraie. carale.

21 S Pk R UL RACALLLL IR 5 - A ELL LA J LI It 17 LLULLE ELL I e | B @R IBIRYY,
Breaidast cerad ™™ . | 36 07 3802 36 oz . sBor.
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TABLE 3—MAXIMUK MONTHLY ALLOWANCES (MMA) OF SUPPLEMENTAL FOODS FOR CHILOREN AND
WOMEN WITH QUALIFYING CONDITIONS 1N FOOD PACKAGE Ill—Continuad

Chieren V¢omen
Foods Piegran 3nd parua Postpartum {up 1o 6 Fully breastferoing, (up
Iy
1 lvough 4 yen's W;:;:;;'d‘;%g:’m;"}{ manths posipatium)? mpl",;:rﬂﬁ".“
SRR I 17 SO S—Y )
1 goren ... 2 dozan,
$0.00 in cash-valus $1C.00 in casnvalue $19.00 in cash-value

bleg i e tv, Vo, wouchars, vouchars. wolchers,
Wnola whealorwnzle | 210 oo th [\ p— % | + }

frain bread &0, .
Figh {cannach WA - Wit A e | B0 02
Logumas, dry? sacior | VIZ o 1BEL i | 1o and 1802 e, AT ] F 7 J— 110 and 18 oz,

Pannut butte:.

Tabla 3 Fooinatey: (WA = the
“Table & of paragraph (8)[12)
ods, Tha compaten peal

Ask and prescdbe supdlenentl loods per medics
2 This food pachage Is lasued l twa CAtegories of WIC participants; Women samicipants vith singloion pregnancies snd

braasifeading woman whosa partiaty |
it torhda o

o1ieed thor

this sociien,

s 33

PP

mc\'m:nl oo 5 not suthor ted In tha comespondiy luog patage.

is 4200n describoy the minimam reguirements and apscificrtions for the supptamantal

urioxlly (GP. memmm by Staie agency policy. s aithedzed to dotemming nulrisonn 1
mentation

mos:ly) broasifed In'snta coceive formwda from it WIC Prageam in smaunts that 0o not
10 tor ths nge of the i=13m as descabaa in Table 1 of pa-ageagh (6)(9) of

A This tood packaye Is issued 10 two tal4gorles of VG pankdppals: Non-p

um wornan and 1
niant lorreda alowar cas a3 appripriale lor ke ¥

POSIDRIMUM WOMAN wass braaciiod nfaals recalvs Niess 1han the mbimomi
250 of the inlan as descabad [n Tablo | of paragraph (c}d) of #:1a section,

* This food cl‘m)e is Bived to four i93 of WIC ponigipants: Fully H WOMan v~014 Infants do net reccive
loamada from e PIOGIAM; wamHn i aan] with twe or mare foluses; wemen ﬂj;.'ly {moedy) breastieeding mu't'pla in-

LunLy Irom tha aama crei

PWoman ully breasfeszing mall

, wnd

gkl wanich who st glao padulty (maelly) breasilceding singicton infants. '
Infants from 0@ same preynancy ate presciiced 1S (imas Ihe maximum sllawancer.

+ Comblnalons of singla-staangth and conteniraled jices may be issund provided that Ihe lotd volumie does not exceed Iy’

matuTiam monthly Rlowance for
TWIC fornida maans infant fo
* Powder end ready-1o-

*wnole mik is Ine sl
12 1-yaar obd childien a3

mihs are e 3tandard misa for kowonde for chidiye 24 mentha of

be subatiuied bflow'.:-‘s %) o naalal mlk for chidvon 224 months

20 providel pOr Mo o

¥ Evaporatud milk ay Ba subatitoied arihe rate of 18 fuid cunces of

dacnmaenation.

le-ategin juce,

B intant lommla, of WIG-elig bie cuiritionals.

£xited At ratak 1AL provida competatie nuitiive value.

r-old chédian (12 thiowyh 23 monthes), Fal+educed milks may be Issued

hedlth cars provider par medical documantation, Lowtat {1%) or nondas
and warmen. Whoka mBk or reduced 1at (2%) milk ma

g ond women 0% detsmingd approprdls by (he hul{h

paraied ik par 32 Ruid ounces of fuid ik or

1:2 Nuid ouncy substiiilon cate, Gy mda may ba subsuiuted at an oqual reconsthulod ratm kK Auid mik.

t1F ot chidien and women, cheass My DY Substiuled ko milx bt ine rate of 1 pound of cheeds per 3 quania of milk. For chil-
ien ang women [n the pregoant, rml:nlly briaytinading and postpanum food packages, na Mere than i d ol chesne may
Be rubsttutod. For women in he lully breastizeding 1ood packags, no more (ndn 2 poungs of cheosa may be subaliited lor
miiC Siate apencies d3 rel have IFc opuan 1o 153ue addikonal Amounts of ccess toyond thoio maximurma ¢von with madicAl
documentalion. {No moe han A total of & quarts of malk may do Fubsntuiga for a comb nation of chaeso, yogurt or tefu for chi I
dian ond wemen in tro g raghant, parally treastieadng and postparum [a60 packages, Ne mora than a totdl of § quans ol mik
n-n! b sutrstituled Ior 8 combiniuon of Lreesa, yogutl of Kohu lor women in tha lu'l-{ ganifgpaing lood pndu;ga.']

'2For chiditn and woman, 1t may be-substivted jor fuld mili &l ine ate of 1 quart of i per | quan af mitk. 3 moa-
Imam ol 1 gad of mEk con bh substinged, Adddional amounis af yoguet ata not authorired. \Wrdle yogun s #he slandard yogue L
for Issuance ta Lyearncia childeen (12 Ihrough 23 momha) Lewiat of nonla: yogurl mby be issusa (o 1-ysar-oki chidren (12
months K 23 monatns) as delanmined approialo by e haalth core - pa¢ medic dacumentation. Lowtat or acnlat yo
guils A I Mlandard yogud lorixsuance 10 chidrgn 224 mering cf age w0 woman, Whol® yogun may be substiiuied for kowlat
o foniat yogu fer mlvu-ln 224 rondts of kDR B WOMEN A JRLEITINGC apprapdate by I1.e healih Card Pravidar pe! mesical
docurneniation. (Mo more than a totnl of 4 quans thaese. yogurl or lalu for chi
deen and wenan In (e ey Ll g and osip o o No moi= ai b lold of B quans of rik
may he substiuted for a combinaton of cheess, yogunt 07 tclu 1o women in the lu'l)'heulfccﬁnu food plClulglIJ

1'For chidren boy-brsad Daverage and [5h may te substenis lor milk ax dotcrmined opprop Sals by 19¢ health care pro-
idar par modical documentalion. Soy-pascd beverage may be 3ubstiviad for mék on a quar lor quar bisis up 19 the lolal maa-
Wum tlowance of mik. Tolu redy bo sutafilulag dor M} for cnldidn at i 2ate ol 1 pound cf jol. cas 1 Guar of mik, (Ko m
an & lotal ol & qua~a cf mlx may bo JubIUIAD 107 & COMBERaLEN 5’ Shvrese yogun or lolu lor chid:en.) Addiional prioun
ok may ba substiuted, up to Tho masimarm aSowanCa 131 Aued Mk tar ¢ rdzian, as dooamned aggrcprioto by the haallh Cars
provikiae cor adical goct muniation.

14 For women, soy-Jased beverage may Ce subsiituled for milk o w Quar lof quBn Dosis v [0 e itdl madmum rontily w-
lowanca of mi Toly may be substiuted for mk ol tha rale of 1 pound of tohs pee 1 qumt 5f M. (N3 mora thon s (ot of oA
quarts of K iy by subatiutod lor o combination of cheese, yagut o tohs for women in tha pregnani, panially broadfvedin ']
lm:croﬂpnmm Jlaod packages No mone than a 1ot of 6 querts o midk may B8 Mbsiiutyd 100 8 cambination of crogse,
of toly 107 women tn the luly bressHesding lood pockags.) Ao Uonal amaunty ! 10l nuy be subistituted, up to the mximum al - -
lowancas for Ruid mdi, &9 determined eopicpriute by e healih care grovidas per i

132 dry oures 0l infant targal May be autsuidad for 38 ouncos of bromhingt coreal my delermined appopriala by Wha heakh
] &rww or meicN LAl

AL [zav] one hal! of Ihe BAa) number ol Do SrLa S COreals on IN4 Sile agency’s sulhorzed 1aod Hat nwal have waole orafy
a3 tha pimady Ingredient and meet laoeing requirements for makng n haakh clam as & “whola grain 1ood with made/ate at
content” &3 Jafinad in Tadle 4 of aph (€)(12) ol Bis secyon.

of milk Moy be subsikutea ior a combnabon of -

'Y Bath fresh fruns and ire3h ry rrust be muthorizod by S:ale agaacies. P d lnsits ang vegawanlyn, L., canned
{shail-atabtle}, frozen, andior 1rukts and vegotables may a0 ba autherized 1o olfer & wither vardaty and cholce lar r:ml ch
panis. Staln agoncics may thoosd 10 aulhorze ona or move ol tha following pr fraita sad £anadd huil,

canntd vogotatics, frazon 1ul, ozes vegeiables, dncd frut, andior dned vr.gzn'.tblu. The cash-value vouthor may be re-
dogmadl ki sny digit'a feuit and vogatacle (7efer 1o Taoie 4 o pacagraph fo}{ 12} of tia snckion and da fasinctes), Exsepra
thericad in parairaph (B)(1)0) of this asctior, State & tes may nol scleclively choosa which huits and wigalablaes aro avad
Able 13 pasticipanis, Far ovample, if a Sile agancy chooses [ cﬁcr dried Insity, il rusl authorzo al ¥/IC-slegtie died it
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Food and Nutiltion Service, USDA §246.10
1 Zh lijoh RAY worned v:hose dietory needy require ihe use of pureed foods may rechiva commaerclal jarred lnlam

100q {ruits and vegatables In leu of the cash-vaJus vouct.cr, Gnidren moy receive 126 or u{ commarcis jared infart food Irui - &3

and vegatables wd women may mcm 160 02 of cormurcial jarrad intant 004 truits and vapeladies inlieu of o cashevalug
vorcnar. Infant lood frulis Ing vepaialive May by fubstitutid] lof v CARFvRIe vouchar a3 determindd appapriate by the heall h
canﬁ_ 1 par madcal dacumenation.
§2‘a e mnn'ﬂy valuo of the Iriavvegetuble cosh-vidue vouchzes wil be Adus oo annually o7 InARION Ba deact Ded n

13

Mwal and/or whole gialn bresd st by suthorized. Sinte agenc'ey have (he oplian 10 8130 AWNONZE Drown ricw,
hn:quuv. oatned), wikle-grik bartey, whols wiiedt macarani progucts, of soft corn o) whole whoat 1ondas on an sgual ve ght
RIS, | e
1 Canned tegunws may ba Subslitulad lar gry [eguenss a; e raie of 84 22 (0.9, four 1602 cans) uf canned beans for 1

dry basna, In Food Paciages V and VI, both pe xna and pannut beiter must be provided Mewaver, whon individualty Lk

mrm Pacugu L il Ior Mullooal reazeny |n‘ {nod allergy, undarasight, parkipant preference). Sixe agencies
th

hava the oplion 12 e k : § paund dry and B4 o2, carned baangipeas (and no peanyt Dulter); or 2
pounds dry or 128 oz canned mmw-u {and no peanyt Dshar; of 6 02 peaul buttar {arc ng beanay,

(12) Mirimum requirements and speci-  and  specifications for supnlermental
fications for supplementel foods. Tabls 4  foods I all food packages:
describes the mninimum requirementis

TABLE A—NINIMUM REOUIREMENTS AND SPEClFICA’FOMS FOR SUPPLEMENTAL FOODS

CaoteporiosTooty 1 &'tnimum rcqu.unlr.:! lm! Lptel!lcnlla‘i'
wIC FORMULA®
Infart formuls ... | AN suthodzed infant lomulas muel:

{1} Maal the datwillon ke an Tatang (armals In tuclkm 201(z) of tha Fa Seral Focd, Drug, nng Cos-
motc Acl (24 WL.S.G. 324{z)) and meel the raquirdmants for an kalant fomwdy undar saction 412 of
the Tederal Food, D:un and Cosmatie A2t Al omendad (21 U.5.C, 350a) and the raguintons at
21 CFA pary 106 nnd 107: '

(2} De dasi;r.eo lor entaral digastion vin an omd or lube leecing;

(3} Provide ut least 10 my dron per Hter (af i4ast 1.5 mg ion/ 100 k Iccadories) at s:andard gdution;

(1} Prorvicte al least 87 k lucatucies per 100 milihzens [sporudnitely 20 diocalongs ot Bukl ounce) ul
stangard cihmen.

(5} Nol sequira the addiien of ay ingrediants 1147 San water priar 1o boing surved 1n a liguld state.

Exempt intan! fo- Al autharzed exemptinkan: lermuta mysl
mrts. (1) Llect ine cafinition and requizements for an exempt infant lormia under section 412(n} of ha
Fedem Food, Drug. and Ccematic ACl as amunded {21 U.4.C. 350afh); and te rogulatisns st 21
CFR pans 120 ang 107, and

(2j Ba designec for entaral dgeston via an orad or Wua Teeding.

WIC-elighle Ceddin entorat prod Lhat are specilically lo:mulaled 10 provide nuin! m.:l suppert of Individuals
nulriionals. !, , with & quatilyleg condition, when (ho use nl lonal keads Is of nag-
6quita, Such WIC-cgitls eulrilionals must ﬁn- 1hw purpée cf 4 focd, mn! o chal [r‘:ay ba nu-
tritionaly complota or icomplate) and provide & sourca of calodas and one or mans =uidoats: be
casipned ler anteral digastion vip an oral of 1abe feadag; nnd may nol be & conventional lood,

dnag, favorkg. of snzyre.

ML AND MILK ALTEH.
NATIVES: .
Cow's mic? ... Must conlorm to FOA standard of wdentity bor wnole, reduced far, lawiat, ¢ nontal rmiixs {21 GFR
131,110), Must b pasiauazon, May oe Aavered of unaored. May bo Buid, shel-siatie, evapo-
™ed {21 CFR 131130}, or dry. )

Dry whols milk mus conlorT (o FDA sandarg of ioeatty (21 CFN 131.147]. Norfal dry mis mest
conkim 1o FD& standaxd of idantdy [21 CFM 131,127). -

Crltured mdka muat conloim ke FDA standard of icentity for cultured mok, 9. cullured bullersndic,
halir culturgd eulh, scidophiug cubyred milk (21 CFR130,112),

Ackdiiod mik musl con‘oin L FOA siandand of identity 1o¢ ackdi’ed milx, & g., aclkilied walie mubh,
Ackiliod acidophius mik or acidifiad butie'mii {21 CFR 120,511}

Al reduzed fal, lowlat, aro nantat cow's il typoes and vardatles must contain &t loast 400 U of viia-
min O par guart {100 1U par ctip) and 2006 K2 of v 1amin A par quas (SO0 1Y par cup),

Coata ¥ ... | Must ba pastauized. Mey Ea 38400 of unflavored. May ba Buld, shadkatatie, ovigpomied of dry
{i.¢., powdered).

Al rececad lal, lowinl, And AONIAL gaars il o4t Conaln ol leatt £D0 A1 of wtamin D per quart
{10010 par cup) and 2000 W) of vitamin A per quat (500 KJ per cup).

CRIEd v | DOmeshic chvese made lam 100 percend pastzurizad mike Munt contorm to FOA gard of Wienti ty
{21 CFR par 132); Monteiey Jacy, Colby, ratumd Chaduas, Swiss, Brch, Muanster, Provolone.
pan-yxim ot whole Mozzn:ea, pesteunied process Amencan, of blenda of any of these cheoses
&fe autharzen.

Cheasos hat are Iabelod tow, trew, raduced, less o1 lightin sodium, Ta1 o7 chclestarcl are YAC wixgl-
[

]
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TABLE 4—MiMMUN HEQUWREMENTS AND SPECIFICATIONS FOR SUPPLEMENTAL FOODS—Continued

Calngoresicods

T S

i Minknum requiveTiants And spaciiications

Yogue {Caw's mIX} ..u..-

LV O — x

Soy-Dased bavaraga ...

JUCE e

[ e — e

BREAKFAST CEREAL
{READY-TO-EAT AND
INSTANT AND REG-

ULAH HOT CEREALS).

FHUITS AND VEGETA-
GLES (FRESH AND
PADCESSCD) sete,

WHOLE WHEAT
BAEAD, WHOLE
GRAIN BREAD, ANDI
WHOLE GRAIN 0P
TIONS:

L1 [T X 1.

Yogurt rust bo pastsurzad and conta:m 16 FNA standard of i tor whole fai {21 CFR 131,200),
fowtai {21 CFR 171.203), of norlaz {21 CFA £31.206}; plain or Rxworad wilh <A g of total sugars
PR Y cup yoguit. Yogurts Ihat are forif1ad wiin vitamin A and D ard ofher nutr onts may be el
lowed ol the State agency’s optan. Yoguns ¥old weh accomganying mix-in ngredients such as
Qroncin,-Candy pisces. honwry. nuts and simia: ingnechends wre £ol autherired, Drirkatie yoguily
ary nol sehorzed,

Calcium-v4: 121U piopazed with caicium salls (0.g.. calcium sulfale). May not contain added  Iats, sug-
ors, ofty, of socium, To's Mus! be celihim-so), Ly, contaln ealc!um yalts, but may alao contain
oiner coagants, Le., magnesiumn chtaide,

Must ba loril.ed 1o meal the Illowing nutrgat levats: 278 mg calshem par cup, 8 ¢ pratsin pa: cup.
500 (U vitamer & par cup. 108 10 vitwin U por cup, 24 mg magrs3um per cuf, 222 mg phos-
Phors per cus. 149 mg poladaium por cup, 0,44 g Adelavi pe: cup, 0nu 1.1 mcg vitamin 617
For cup, In aczordance with farilicaten guidelines istuod by FOA May be Ruvored o unfavorasd,

Must be pasteurized F00% unaventenod Inst julca. Must contaln & teast 30 mg of wtamin € pe 1 100
i of jrce. Wust conlom o FDA standird 6! larabity ms apoennriaes (71 GFR par {46} of vege-
table juice musl conto T ta FOA standavd of Idonsity o3 epraspsiat (21 CFR part |58). Wih the
esceplion of 100% cilrus frices, Siata agarcios must vadly the vilamin C contant ol n¥ State-ng-
proved Jultes. Jates thal are loslled vAn other autrants may ba allowed at tha State apeneys
ophor, Juiceé may be irpan, lrem tencéntiate. frozen. Canned or analkatable. Blgnoy of authorizad
iced ure dlrued. )

Vegeiably ice may Lz ragdnr orlower I yaakim,

Fresh sholl domastic Lens' #9gs ¢r died eggs Tix (Musk conlonT 10 FOA standnrd of identity In~~ 21
CFA 160,105} or pasteurized liguid whole £37s (mual conloim 3 FOA =iandard of iIentity in 21
CFR 180.118),

Hart bollod cgya, where i¢adkly avadatlz for purchase v small Quaniives, may be provided for
homelgas pamgipant, .

Must contaln & minimum of 28 emg iron par 102 g dry cemal,

Mzl conlain $21,2 g suciosd And oINS Suga’s Lov 100 g Ory cereal { <6 g par dry ez),

Al loas! halt of the cesodlz authadzad on a Slale agency's 1564 lis: #wsl have whelo grain as tho pd-
mary ingrad anl by woigh! AND mew! labaling tequirernents lo: mating a health clnim a3 a “whals
Qrain tood wiih modarads fal eaata ™, 3 .

Any varlaly of fresh (39 defined by 21 CFH 101.85) whale or cut Tull vAitout mided sug aed,

Any vatiety of irozh {ns dafiasd oy 21 CFR 183.05) whola or cul vegatatie, axcopt whits potatces,
withoul 03060 sugars, lals. or ols {ornnge yAma And swet polaicns Br¢ allowtc).

Any vailaly o° cannad Irsits {must confoim lo FDA stratand of Kdentity 8% appropdate (21 CFA gon
H5)) includng applesauce, Jica pack or waler pack withoul 30700 sugars, tats, olls, of st fi.e.,
sodum). The frait must oo ksted w3 the hist ingredent.

Any varety of frotan {nits wilhout added sugars. laty, oBy, o salt {.¢., stteurn). "

1 Any varaty of carned or iozen vageables, ¢ciapl whitk polatosy {orangs yoms kil sweo! pointets

7 am allowed); without sdcau 3 s3ars, tats, of ods. Vegatable must be 1 3ied as 1ha first ingredient,

i Miry be segulur or lewes In sodivm. Must oomiom (9 FDA siardant ¢f Kanbty a5 oppiopriate {21

1 CFR part 155).

§ Any type of dried (rults of dried vegviaile, eac¢pl white potatoan (crangs yauny pid sweet fCintoes

j - are pllowed): wihout eoded sugars. fats, olls, or sali (14, sodiur),

. Any type of immature beans, peay, of lentls, tresh or in canned * formra.

ANy typa of iozen beans {immaire o mature). B9ans purchased with 1Fa CYV may contain added
vegalabies ard Inis, bu may not contyin adoud siges, Inta’ ols, of mea: a3 purcnased, Canned
boars, pans, of lunids fay be ragulds or koaar In s0ChuMm cantent,

iate aganties must alow oxganic lorms of WIC-cligitia Insits and vogeiatics.

Whole whoat broad must coniom to FOA s1a0cand of Iseatty (21 GFRA 136,180). (ncluoes whole
whizal buns #nd rells] “Fiicle whont four” anio “oramnated whcle wigas kour™ fawst be tie only
foury Ligted i 1ha ingreckent st

OR d

Whale grain hrcad myst Gonloem o FDA s1aravd of ioenuty (21 CFRL1IG.1 10) (indludes whele gran
buns and rols). |

AND

Writhe gra'n fusi be B prid-ary bngredisnt oy weight In ol whole ginln brsad prothucts,

AND

Must meel FOA labeling requitamants lor mak’rg a haalth clalm as & “whola wiin lood wik mod.
orate la: conloal”.?
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TABLE 4~—MINIMUM REQUIHEMENTS AND SPECIFICATIONS FOR SUPPLEMENTAL FOGDS—Continued

] Lalegodestocds ; Minhirom 1equitementy and speciicatons

Whele Grain Optihs | Brown rice, bulgur, oals, and whole-grals bhdey without adcied sugArs, ats, ols, pf sat fie., wo
dram). May ba instant-, quich-, of (agular-coaing.

Soft carh of whale wheal tonllas. Salt codn tori-1as nuwie leom ground masa four (com Biur) using
tRGUGEM pracessing Mathods are WIC-chgitlo, 0.9.. wholo com, ¢om [mata), wT st geound com,
coIn Masa fizur, Masa haana, and while coin Rou”. For whole wheat toriflas, “whole whaat Bour'
muat ba the enly Blaur Bsted in the ingrodient Kisl,

Wholo whoat masaroni products. Must tonform fe FOA standard of idenity (21 CFR 119,138} and
have no added sugacs, Iaty, olls, o & {ig.. zocdiumy. “Widle wheal four™ andor “whol dunmi
whoat floui” must ba the only faurs listad is ir.e Ingreciant list. Citer shapea and siras 1hat othar-

' ‘wise maet the FOA standard o identity tor viote whent macamnd {pasia) produets (139.138), and

have ne added sujare, laks, ods, cr 300 (e, A00wm), o K30 KIRGAZH [0.9., wadle whaat
retel, and whala whu! p.nmj

FISH [CANNED)® ... Conned only:

Lig™t tuna (Mt eontorm 1o FUA wiandard of idenidy (29 CFR 161,582)):

Satmon (Pactfic salmon musl coriform 1o FOA siandand of enlty (23 CFR 1613 76]):

Sandres; and

Macd.ore (M, Atanie Scombdor xeommn Chub Pacilic Scomdor fapaescas: tack Matieral &

May be packedin wales of od. Pack moy Include bonds or skin, AZoes sauces and tavenngs, ¢.g.,
fomale 3duce, Musiard, lemon, arg dulhadzed af the State agansy’'s cptlon Alay ba mgulu or
lowet In sodwm centent,

MATURE LEQUMES Any Iyce o iature ary beans, pday, of [endly s Iry-pachaged or canned ¥ lorms, Examides include
IDRY BEANS AND t but ure not imited to black baans, black-cyed peas, pamante DAANS [Chickpoas), (real Norhern
PEAS) Y, - benns, White Deans (avy and pea Evans!, krey beany, mature iva [ ‘buller brans™), fava and

mung banns, pinta beans, soybeansiedamame, spld peas, lentds, and rotricd buans. All cutsgarles
oxclude soups. Moy not coutain added sugars, [aty, ofls, vegetadies, fnats o meat as purchazed.
Canrod legurws may be regular or kavar in sodiim content, 1!
i Uakeo beans may cily be provided (o panjzipeets vwith eolind cooking tusdities. 1
PEAKUT HUTTER ........ | Peonyl bulter and rod,Cod '8t paanut butier (Mus: conleam o FDA Stasdard of idenlity {24 CFR
184,150)); cradrmy or chunky, ragular of reduced 1o, s&liod o usalind lorms ore dlowed. Poanut
bullars with addad marchr elows, honay, joity, ehecolale of almlas ingadients 8ra not authedzed,

INFANT FODDS: 3
befurt Coraal Inlant cerend nwst cuntaln a minimum of 4% myg of .ron per 100 g of dry careal. 7 i
Infant Fruts . Any vadety of sirgie ngredion commacial inant Ipad kst withaut adoed augars, starenes, ¢f 33kt
(Lo, scctum). Teatund may rangs fen straineo 1hrough divod. The Inult munt bo listed as the first
ingradlent 12
tnlen Vegatales . | any vanary of single lng W Lol infant Jood veQaraties wiDIUT ACO0D LuQars, Blurthus, or

salt (Le., socum), Textura may rang? from $rdired Yrough diced, The vegetable mus: be lisled
ax tna lest ingreiant, '

Arry varkety of commerclal indant fead meal ar peulizy, A3 A stngle mojor Ingredient, with added beath
or gravy. Added sugars or sall {l.9. sodium) &ra rol aowed. Taxiuro may range {rom pureed
lhrnugh c.ms.

Tnlant Meat .,

Tapie & Fomnm FOA s Fogd anu Dmg Administration of the LS, Dejanment ¢f Haatth anu Human Se-vlcﬂ
* Tno Tollgwing an not considered o VAZ-sligivle rutrisondl: Formutag used solily for the purpase of enhancing numnl Intake
managing bedy welght, addiessing pley #4183 or uSe0 o1 b condildion other than 3 ilying condiion (r.q., vnrrln pits,
welght eentol AN TN 4 of drugm, a8 delinad by the Food, Daup and nmf:m(zl LS c:)unmnno-
; $AZymes, herbs, of bolanicals; oml eenydralion Bulds or slecirniyle sclutiony; hvo'\ng or thick#ning n"om s legan )
38 ©f Devices (4.0, o0Gng tudes, bagd, pumas| oa noﬂ b ndminister & VNC-sligitle
| 8Gthurzea md'cy must contorm 13 FA S1ancards of ty iof milks a3 dehinag Dy 21 CrH pan 31 snd My WICs re-
quiremenis for vilorin foriication & 3peciien in 1able 1 of Paugrlpn {£)(12} of thiy sacon. Addtiony suthorized miks  Incude,
Dul wrg pok hipityd 1c: cafohum-larifivd. lacrove-reduced and luctuse-fed, organic wnd UHT pasteudzed s, (thor milks nry
premged al the State 1g:m:fs ¢iscrution piovided that thy Stute afoncy colanTues thl the s mals e minimum reQuine-
mants lor authonzed mi
HFOA Heofth Cixim HMolffcation for Whole Grain Foods with lModarsie Fat Conlonl at  hllp MAvww. fda.govifood!
hg’aboﬁrpﬂabohwhnon'ucmnuom him
*Procensed refers 1o frozen, cannad, ® or drigd.
$Canned” nelers 1o processed faod Rems in cans of elnar shelkatabie cantainers, 8.9, Ljars, pocenas,

3The felowing are nét Buthodzod: Neme and spices. or with agied sauces; m xed vegalabios
containl noeju nuts o sauce packels, veetablo- grah {pasta or rlce) r-Hx:ur". fndt-outl mixtures; bieaded vegetables: i1 ulty
and veg =Iofnur=rasems lad bars; peanuty of other nuts; o ive [rlis and vegetabley such as ek

POppI‘rs on n siing; gakks on & string: gourds; palnted pumphing; ‘Irat baskaty md party vegatatl v tzays; decomiive blassnma
And kowar, 880 loody contalning frults such as blusberry mulling and other baked goods, Home-cannsd and hama-proterved
lrults and noehblu are NGt awthoazed.

T Matuie legumes In dry-pachard or canned fomms may Be purchaded with the WIS lcod Inssrunernt only. immatute vasleiies of
tresh o canned baans &nd frozen beans of any type (mmature or mature) may be purchased with Ine cash-valua vouches only.
Juzes Mr provided as teparale lood VG calegoret and are not sutnord zed under the ull and veguiatie calegory,

* Exclicis while potatoas, mhesd g while died wivte col 7 catsup or olhar condments; pick-
Isd vegoiatics; citves: scups; julcas: and (it lesthan and |ml| I:ﬂ-upl Carned fomato sauce, tomato pu\ll 3a'sa ana spa-
8 sauce without dduted 1ugae, Jats, or oda ars sulheslzed,

*Giate agoncies have The oftion o allaw onl?'hwer socium canned vagelztics for purenase with e cashrvalud vouehat,

YYEDA m« machere! k3 &y o' tho following X rpecies; Trachuris decliviy, rachu ut [Apenicas, trazhulue

W 3 MUrghy, LAZNUNUY novazzelandiag, and irachunis ltnarsiin The Soalood Lh sl Pipsreww, fda govl
Dod/GH ARG wid ScoDocunmai ¥ altom tlon Inform ation/S cafixan uam 1 13260 Rien. King mackorel I3 not authorized,

11 Tng foBowing &r# no1 auttenzed i 1N ma:ur:?. Sumn CAIEQOMY: AQUPY: ETmAIUTG varieds of Iagumes, such aY thoss uscd
17 CaAnRd green PALS, GIENA Lewns, MSp boane, yohte BOANI, And was brany; bahod bedns wilh Meal £.9.. bears and ks,
anrd beans cenumngad o 3 {with tho c:np. o ol baked beana), fnlt, ody, meats, invits o7 vegatables,

Winland coresit coatsining nlanl lotrwda, milk, drait, o oines non-cereal Ingrwnall hro Hol Movee
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" ixiunts with ceradd of Infan! food deaswits (e.g., peach cobolert fis NSt AuTonzed: howeves, COMMNLINT of §if
ana} atd comiinatons ol single IAgridients

¢ gt echiinia (.., peas »nd Sarrots) and
ase oliowed, NSO Vepasables with winld poiaky ag w1 jay (&g, mmd ) ere Author-
taning whits potatoes as Ihe prima m? Ingtadent are not zutiofzed.

=) or dinnery (x.Q.. spaghetd and mntlnl.s) ais aligwsd,

ueerts &g,
bowied.

"Cn'ann:lom !
{e.g.. ApHs 200 EGUA3IY,
1zec. Ialant foods con

"* N3 intani food combirations (e.g., moar and vege

(f) USDA purchase of commodily foods.
(1) At the. request of a State agency,
FNS may purchase commoadity foods
for the State agency using funds allo-
cated Lo the State agency. The com-
modity foods purchased and made
avallable to the State agency must be
-equlvalent to Lhe foods epecified in
Tahte 4 of paragraph (e)(12) of Lhls sec-
Lion.

(2) The State agency must:

(i) DisLribute the conunodity foods to
its local agencles or partlclpants; and

(ii) Ensure satisfnctory storage fa-
cilitiex and conditions. for the com-
modity foeds, including docuinentation
of proper insurance.

(&) Infant formula mamuucyurcr reg-
istration. Infant formula manufacturers
supplying formula to the WIC Program
must be registeraed with the Secrétary
of Health and Human Scrvices under
tre Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 ei £e¢.). Such mnnu-
facturers wishing to hid for a State
contract Lo supply Infant formula Lo
the program must cerilfy wilth Lhe
State health department that thelr for-
mulas comply with the Federal Food,
Drug, and Cosmetic Aci and regula-
tlons 1ssued pursuant to the Act.

(1) Rounding up. State agencies may
round up to the next whote container
for elther infant formula oc Infant
foods (infant cereal, fruits, vegetables
and meat). State ngencies Lhot use Lhe
rounding up option must calculate the
amount of infant formula or infant
foods provided according to the re-
guirements and methodology as de-
scribed in thls rection.

(1) Infunt Formula. State agencles
must vse the maximum monthly allow-
ance of reconstituted ftuid ounces of
liquld concentrate infant formnula as
specified In Tabla 1 of paragraph (ex9)
of this section ‘as the full nutrluional
benefit (FND) provided by infant for-
mula for each food Dpackapge catesory
and infant (eeding option (e.g., I'oed
Package I A {ully formula fed, TA-FF).

7 CFR Ch. 11 (1-1-20 Editlon)

' yre-

of 'nits and*sr vegetaples (r.g., applas Bnd squash) are 3°

el .., of fruits and/or vegetables

(i} For SLate agencles that use round-
Ing up of infant formulza, the FNB is de-
termined ovar the timeframe {the num-
her of months) that the parsicipant re-
celves the food package. In any given
monti of the tlmeframe, the monthly
Issunnce of reconstituted fluid ounces
of Infant formula may exceed Lthe max-
imum monthly allowance or fall below
the FNB: however. the cunwlavive av-
erago over the Umeframe may not fall
helow the FND. In additlon, the State
agency musi:

v

{A) Usa the methodology deacrived in

paragraph (hX1)(ii) of this section ror
calculating and dispersing the round-
Ing up option;

(13} lssuc infant formula In whole
contalners that are all the samea slze;
and
. (C) Disperse the number of whola
conlainers as cvenly as possible over
the timeframe with the largest month-
ly Issuances glven In the beginning of
Lhoe timeframe.

(ii) The mothodology to calculpte
rounding up and dispersing Infant for.
mula to the next whole contalner over
the food package timeframe is as fol-
lows:

(A} Multiply the FNB amounl for the
appropriate food package and feeding
oplion (e.g. If'eod Package I A fully for-
mule fed, IA-FF) by the timeframe the
particlpant wlll recelve Lhe food pack-
age Lo delermine tha tolzal amount of
Infant forinula to Le provided.

(B) Divide the total amount of infant
formiula Lo be provived by the yiald of
the container (in reconstituted fuid
ounces) fssued by the State agency Lo
determine the totnl number of con-
tainers to be issued durlng the time-
frama thal the roo(l package s pre-
scribed.

(C) If the number of containers Lo be
lssued cdoes not resull in a whole num-
ber of contalners, Lhe Sinte agency
must round up to the next whole con-
tainer in order vo isswe whale con-
tainers.

(3) Infeni foods. (i) Scate agencies
mnay use the rounding up option to the
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next whole container of infant food (in-
fant cereal, frulls, vege:iables nand
meaks) when the maximum monthly al-
lowance ¢annot be issued due to vary-
[ng container sizes of ruthorized infant
foods,

(i1} SBtale agencics that uso the
reunding up option for infant foods
musgl:

(A) Use Lhe methodology described in
paragraph (hx(2)(iii) of Lhis section for
calculating and dispersing the round-
ing up option;

(R) Tsaue Infant foods in whole con-
tajners; and

{C) TMaperse Lhe nwmber of whalg
contalners as evenly as possible over
the Limeframe (Whe number of monbhs
tae partictpant will rocelve the feod”
package).

(ill} The methodology to round up
and disperse Infant food {s as follows:

(A) Multiply the maximum monthly
allowance for the infant food by the
timefrumo the participant will receive
the food package to determine the
total amount of food Lo bo provideadd.

(B) Dlvide tke tolal amount of food
provided by Lke container size issued
by bthe 8tate agency (e.f.. ounces) Lo
determine the total number of food
contalners to be issued during the
timeframe that the food package s
prescribed. I

(C) 1f the number of containers to be
issued does not result in a whole num-
ber of containers, the State agency
ntusl round up Lo the nexlt whole con-
tainer in order to issuc wholec con-
talners.

(1) Plans for substitulions. (1) The
State agency may submit to I'NS a
plan for substitutlon of fond{s) accept-
able for use in the Program to allow for
different cultural eating pulterns. The
plan shall provide the State agency's
lustificatlon, Including a specilic ex-
planation of the culturai eatlng pal-
tern and other Information necessary
for FNS to evaiuato the plan as specl-
fied In paragraph (IX2) of this seclion.

(2) FNS will evaluale a State agen-
cy's plan for substitulion of foods for
different cultural eaking patterns haged
on the following crileria

(i} Any proposed substitete (oo mnust
be nutrltionally equivalent or superior
Lo the food 14 is intended to roplace,

524611

- {11} The proposed subsiitute food
must be widely avallable to particl.
pants In the areas where the substitute
is Intended to be used. .
(iif) Tre cost of the substitule food
must be equlvaient Lo or less vhan the

" cost of the food it 18 intended to re-

place.

(3) FNS will miake a determinavion
on vhe proposed plan based on the eval.
unation criteria specified in parngraph
(I1X2) of thls scction, as appropriate.
The Suaie agency shall substitute foods
only after recelving the wrltten ap-
proval of ENS. s

150 FR G121, Feb. 13, 1885, as umended ot 73
FR 11312, Mar, 3, 2008; 74 Fit 48815, Sept. 25,
2009 ™1 FE 69215, Dec. 31, 2000; 79 FI 12200,
Mar. 4, 2011; 19 FX 15825, Mur. 20, 2014)

§246.11 Nutrition education.

(a) General, (1} Nulritiou education
including breastfeeding promolion and
support, shall be considered a henelit of
the Program, and shall be made avajl-
able al no cost to the participant. Nu-
trition education including
breasifeeding promotion anid supporg,
shall he deslgnad to be easlly under-
rlood by participants, and it shall bear
a practical relutlonship Lo participant
nukritional needs, houschold situa-
tions. and cultural preferences includ-
ing information on how, to select food
for themselves and thelr fmmities, Nu-
Lriticn education including
breasifesding promotlon and support,
shall be thoroughly integrated Into
participant heaith care plans, the de-
llvery of rnpplamental foods, and other
Program operations.

(2) Tre State agancy shall ensure
that nutrition edeention, including
breasiieeding promotion and support,
a5 appropriate, 15 made avallable to ail
participants. Nutrlclon education may
be provided througl the local agencios
directly, or through arrangements
made with other agencles. At the time
of certiflcation, the local agency shall
slress the positive, long-term benefils
of nuirition education and encourago
the participant to atiend and partlel-
pate In nubrition educatton activities.
However, individual participants shall
nol Le denied supplemental foods for
fallure to attend or particlpate In nu-
tritlon education aebivities.
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13) As an integral parc of nutrition
education, the State agency shall en-
sure that local agencles provide drug
and other harmful substance abusc in-
formetlon to all pregnant, postparsum,
and breastfeeding women and to par-
ents or caretakers of infants and chil-
dren participating in the program.
Drug and other harmful suhstance
abuse information may also be pro-
vided to pregnanl, postpartum, and
breastfceding women and to parunts or
caretakers of infants and children par-
ticipating In local agency sarvices
other than the Program.

{b) Coals. Nutrition education lnclud-

_ing breastleeding premotion and sup-
port, shall be designed Lo achieve the
followlng Lwo broad goals:

(1) Emphaslze Lhe relationship be-
Lween nutrition, physical activity and
health with speclal emplinsis on Lhe
nutritional needs of pregnant.,
postpartum, and Lreastfeeding women,
tnfants and children undar flve yoars of
age, and ralse awareness aboul the dan-
gera of uslng drugs and other harmful
substances during pregnancy and while
breasifeeding.

{2) Asslst the individunl who is al nu-
trizlonal risk tn improving health sta-
tus and achleving a positive change In
dietary and physical activity hablts,
and in the prevenulon of nutrition-re.
lated problems through eptimal use of
ithe suppiemental foods and other nu-
tristous foodds. This is Lo be taught in
tha context of the ethnlc, culiural and
geographic preferences of the parilel-
pants and with conslderation for edu-
cational and environmental limita-
tions experlenced by the pariicipants,

(c) State agency responsibilities. The
State agency shall perform the [ol-
lowing activities in carrying out nutri-
Llon educatlon responsibitities. includ-
ing Lreasifeeding promntion and sup-
port,:

{1) Develop and eoordinate the nulri-
tion education compenent of Program
operations with conslderation of local
agency plans, needs and available nu-
trition educalion resources.

(2) Provlde In-gervice training and
technicel assistance for professional
and para-professional personnel in-
valved in providing nutritlon cducation
to particlpants at local agencies. The
State agency shall alse provide train-

7 CFR Ch. |1 (1-1-20 Edition)

Ing on the promotion And management
of breastfceding 10 staff at local agen-
cies who will provide informatlion and
assistance on this subject Lo partict-
pants.

(3) Identify or develon resources and
educational malerials for use in local
agencles, Including hreastfesding pro-
motion and instruction materialg, tuk-
ing reasonable steps wo include mate-
rlals in languages other than English
In areas where o significant number or
proportion of the population neerls the
[nformalion in a language other than
Finglist, considering the size and con-
centration of suck poputalion and,
where possible. Lhe reading level of
parlicipants.

(4) Develop and implement proce-
dures o ensureé Lhat nutrition edu-
catlon is offered to all mduill partici-
pants and Lo parenis and guardians of
infany or child parilclpants, as wall as
child pariiclpants, whanever possible.

(5} Monltor local agency activivies Lo
ensure compliance with provisions sob
forth in parasgraphs (¢)7). (d), and {c) of
Lhis section.

{6} Establish standards for partici-
pani conlacls that ensure adequate nu-
trition edueatlon in accordance with
paragraph (e) of this section.

7y Establish standeards for
breastfeeding promotion and supporl
which Include, abt p minimum, the fol-
lowing:

{I) A poliey that creates a positive
clinic environment which ondorses
breastfeeding as the preferred method
of infant feeding:

(i} A requlroment that each local
agency designate a staff person Lo co-
ordinate breastfeeding promotion and
support activities;

(itl) A requirement that exch local
agency Inccrporate LasK-appropriate
breastfecding promotion and support
training into orientation programs for
new staff Involved in direct contact
with WIC eliehts; and

(Iv) A plan to ensure Lhat women
have access Lo breastfeeding promotion
and support activitles during the pre-
natkl and posiparturm perlods.

(8) Delermine If local agencies or
clinkcs can share putrition educational
materials with Institutions partici-
pating In the Child and Adult Care
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Food Program established under sec-
tlon 17 of the Richard B. Ruasafl Na.
tlonal Scheol Lunch Act (42 U.S.C.
1786) ot no cost to that program, if a
writlen materials sharing agreement
exirts betwoen the relevant agencles.

{d} Local agency responsibilities, Locil
agencles ‘shall perforin the following
activities in carrying out thelr nugrl-
tion educatlon responsibilities, includ-
i1g breastfeeding prowmotion and sup-
pori,:

(1) Maxe nutrition education, inglud.
ing brenstfeeding promosion and sup-
port, avaliable or enler inlo an agree-
ment with another agency to inake nu-
teition education available Lo all adult
participante, and to parents or care-
takers of infant and child participants,
and whenever posslble and appropriate,
to chlld partleipants, Nubtrition edu-
cation may be provided through il
use of individual or group sessions
Educational mavlerials designed for
Program participants may be ulillued
to provide cducation Lo pregnant,
postpartum, and breputfeeding women
and to parents or caretakecs of infants
and children parvicipating in local
sgency Sservices other Lhan Lhe pro-
. Eram,

¢2) Develop an annual local agency
nutrltion education plan, including
breastfeeding promotlon and suppors,
consistent with the SBiate agency'r nu-
tritlon educasion component of Pro-
gram operatlons and in sccordance
with this parl and NS guidelines, The
local agency ghall submlt 1vs nutrition
cducation plan to the State agency hy
a date specified by the State agency.

(r) Participant contacts. (1) The nulri-
tion cducatlon including breastfeeding
promotion and support, contacts shall
be innde aveilable through individual
of group sessions which are appropriate
to the Individual participant’s nutri-
ttonal needs. All pregnant partictpants

" . shall be oncouraged to breantfoed un-

less contralndicated for health rearons.

(2) During each six-month certifi-
catlion perlod, bt least two nubrition
contacts shall pe made avallable to all
adult participants and the parents or
caretaxkers of Infant and child particl-
pante, and wherdver possihile, the child
participants themselves.

(3) Nutritlon education contacts shalt
be made avallable at a quarterly rate

1§246.12

to parenis or caretakers of infanl and
chltd parciclpants certified for a period
ln excess of six months. Nuirition edu-
ention contacts shall be scheduled on a
periodic basls by the local agency, but
such contacts do not necessarily need
it take place in each quarter of the
certification period.

(1) The local agency shall documant
in each participant’s certifieation file
that wuerltton education has heen
given to the participant in accordance
with Stale agency standards, except
that Lhe second or any subseguenl aw-
Lrition education contact during a cer-
tification period that ix provided to o
participant In'a group secting may be
documented in a wasterfile. Should a
participant tniss & nulrition education
appoiniment, the local agency shall,
for purposas of monltoring and further
education efforts. document ihis fact
in the participant’s file, or, ot the local ~
agoney's discrebtion, in the cese of n
second or subsequenl missed contact
where the nutritton education was of-
fered in a group setting. document this
fach in o master file.

(5 An individual eare plan shall Le
provided for a participant based on the
need for such plan es delermined by
the competent professional authorivy,
except that any particlpant. parent, or
caretaker shall receive such pian upon
request.

(&) Contacts shall be designed to mees
different cultural and igngunge nceds
of Program parkicipants, I

[50 F1t 6121, Fab. 13, 1985 50 FR BOSS, Feh. 23,
194%, ns nmended ot 58 FR 11507, Feb. 26, 1993;
59 FR 11503, Mur. 11, 1951 65 Fi 53328, Sept.
5, 2000; 71 FR 56731, Sapt. 27, 2006; 73 FIt 11312,
Mar. 3. 2008; 76 F'R 50889, Sept. 28, 2011]

Subpart E—State Agency
' Provisions

§246.12 Food delivery methads.

(a) General. 'U'nis section rets forth
deslgn and operational requirements
for food dellvery systems. In recogni-
tlon of emergent electronic benefit
transfer (EBT) technology, FNS may,’
on A case-by-case basts. wodify regu-
latory provislons to the gxtent FNS de-
termines the particular EBT system
provides adequate safegunrcds  that
sorve bthe purpose of the provisions
being meodified. By Ocleober 1, 2030, each’
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State agency shall lmplement EBT
statewida, unless granted an exemption
under paragraph (w)(2) of thls seciton.

{1} Menagement. The State agoncy is
responslble for the fiscal management
of, and accountability for, food deliv-

‘ery syslems under it8 Jurlsdiction. Tho

Stale agency may permif only author-
lzed vondors, farmers and {armers’
markols, home feod delivery contrac-
tors, and direct distribution sites to ac-
cept food Instruments and cash-value
vouchers.

(2) Design. ‘The Biate agency must de-
slgn &ll food dellvery fysteme Lo ha
used by Its local ageneies,

{43 KNS cversight. FNS inay, for a
stated couse ond by wrillen nolice, re-
quire revlslon of a proposed or opar-
aulng food delivery Evetem and wiil
allow n reasonable time for Lhe Stale
agency Lo effect such a revision.

W) 2 CFR parl 200, subpart D, and
{JISDA implementing regulations 2 CFR
part 400 and par! 445, All contracta or
agrecments enkered into by the State
or local agency for the management or
aperation of food delivery systems
st conform Lo Vhe requirements of 2
CFR parh 200, subpart I, and 1TISDA im-
plementing regulations 2 CFR part 400
and part 415,

(h) Uniferm food delivery systems. The
Stalte agency may operate up Lo four
types of food delivery systems under
138 Jurisdictioa—retail, home delivery.
direct distribution, or EBT, Each sys-
tem muslt be procedurally uniforn
throughout the jurlediction of the
Binte agency anrt must ensure ade-
quale particlpant access to supple-
mental foods. When used, food Instru-
ments must be uniform withln each
type of system,

{c) No charge for authorized supple-
mental foeds. The State agency must
ensure that participanls receive their
authorized supplemental [oods frae of
charge. :

td) Compatibility of food delivery sys-
temt. The State agency :musk ensure
that the food dellvery system(s) se-
lected ls compatible with Lhe delivery
of health and netrition education, and
breastfoeding counseling services Lo
paritcipants.

(e) Retall food delivery systewms: Gen-
erul. Ratall food delivery systems ore
rystems in which participants. parents

7 CFR Ch. Il (1-1-20 Edition)

or carctakers of infant and child pay-
Licipants, and proxies cbtain author-
Ized supplemental foods by submitling
n food instrument or cash-value vouch-
cr Lo an authorized vendor.

(f) Kelail fopd delivery systems: Food

instrumené and cash-value voucher re-
quiremenis—(1) Ganeral. Slate agencles
using retail food detivery systeins must
use food instruments and cash-value
vouchers that comply with Lhe require-
ments of parugraph (N(2) of thls suc-
tlon. )
L (2) Printed food instruments and cash-
walue vouchers. Each printed food in-
sleument and cash-value voucher musy
clearly bear on s face tha following
informalion:

{1} Awlhorized supplementul foods, 'I'he
supplemental foods authorlzed Lo beo
obtajred wikh the food instrument or
cash-velue voucher;

(i) First dale of use. ‘I'he first date on
which the food instrument or cash+
value voucher may be uged to obtain
supplemantal foods;

(iii} Las{ dale of use. The last date on
which Lhe food iastrument or oash-
value vouchers may be used to obtain
aulhorized supplemental foods. This
date 1must ks o minimum of 30 days
from the firat date on which It may be
used or in the month of February, 28 or
29 days, except [or the participant's
first month of issuance, whon lL may he
the end of the month or eycle for which
the food instrument or cash-value
voucher is valid. Rather than enlering
a speclfic last date of use on each in-
strument or cash-value voucher, all in-
slruments or cash-value vouchers may
be priated with a notlce tkat the par-
ticipant musi Lransach them wlthin s
apecified nuinber of days after the firsy
date on which the food instruinent or
cash-value vouchar may be used;

(iv) Redemption period. The dale by
which the vendor must submit Lhe food
instrument or cash-value voucher for
redempiion. This date must he no mora
than 60 days from the first dats on
which the food instrument or cash-
value voucher iy be used. If the date
Is fewer Chan 60 days, then the State
pgency mukl ensure that the allotted
tlme provides the vendor sufficient
thne to submil the food instrument or
cash-value voucher for redemplion
wlthout undue burden;
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(v) Serinl number, A uninne and se-
guensial serial mumber;

{vi) Furchase price. A space for the
purchase price to be entered. AL the
discretion of the State agency, 4 max-
imum price may be printed on the food
instrument that is higher than the ex-
pected purchase price of the authorized
supplemental foods for which 1L will he
used, but that Is low-enough Lo protect
against potential loas of funds. When o
maximum peice Is printed on the food
Instrument, the space for Lhe purchase
price must be clearly distingulshable
from the max|mum price. For exampls,
the words "purchase price” or “aclual
amount of sale” coutd be printed larger
and In a different area of the food In-
strumant than the maximum price; and

{vii) Signature spoce. A space where
participants, parents or carelakers of
{nfant or child participants. or proxies
must sign.

(3) Vendor identificalion.. The Suate
agency must implement procedures to
ensure each food instrument and cash-
value voucher submitied for redejup-
tion ean be identified by the vendor or
farmer that submitted the food Instru-
ment or cash-value voucher. Each ven-
dor operated by a single business enti.
by must be identified separalely. The

Late apency mey identlfy vendors by
requlring that all authorized vendors
stamp thelr names and/or enler a ven-
dor Identification number on ail food
instruments or cash-value vouchers
prior to submitting them for redemp-
tion.

{1} Split tender transactions. The State
agency must lmplament procedures
that allow the participant, aulhorlzed
represantative ot proxy Lo pay the dif-
ference when a fruiy’and vegetable pur-
chase exceeds the valus of the ecash-

- value vouchsrs,

{g} Relail food delivery systems: Vendor
authorizalion—(1) Genersl. Tho Siate
aygency musi authorlze an appropriate
number and distribution of vendors In
order to ensure the lowesl practicable
food prices consistent with adequate
paruicipant access o supplemental
foods and to cnsure cffective State
agency management, oversight, and re-
view of 118 authorized vendars,

(2) Vendor limifing crilgria. The State
agency may establish criteria to limiy
Lhe number of stores it authorizes. The
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State agency must apply It& limiting
criterla consistently throughout its ju-
risdiction. Any vendor limiting oritaria
used by the State agency must be in-
cluded in the Stase Plen in accordance
with §246.4(a)(14311).

(3) Vendor sclection criteria, "I'he State
ageney nust develop and limplement
criterla to select slores for anuthoriza-
tion. The Blate agency must apply its
selection criteria consistontly through-
out ivs jurisdiction. The State agency
may reassess any authorijzed vendor ot
any tlne durlng the vendor's agrea-
ment pertod uatng Lha vendor sclection
criteria in effect at the tline of the re-
assessment and mast terminate the
agreementk with those vendors thag
fail vo meet them. The vendor selaction
criveria must Include the following cat-
cgories and requirements and must be
Included in the State Plan in accord-
ance with §246.4¢a)(10)C11),

{I) Minknum varlety and quantily of
supplemental foods. The Silale agency
mnust establish minimum reguirements
for the varlely and quantity of supple-
mental foods Lhat a vendor applicanc
must stock Lo be authorlzed. These re-
quirements include . that the vendor,
stock at leasy two different {ruiis, two
differens vegetahles, amdl at lensl one
whole grain cereal authorlzed by the
State agency. Tho Slale agency may
nol authorize a vendor applicant uniess
it determiner that the vendor applicant
meeLs Lhede minimums. The State
agency may establish different mmini-
mums for dlfferent vendor peer groups.
The Stase agency may nol authorize a
vendor appiicant unless it determineas
that the vendor applicant obtains in-
fant formula only from sources In-
cluded on tho State agency's lisi de-
scribed In paragraph (g}il) of this sec-
tion. i

(1) Business integrity. The State agen-
cy must consider the business integrily
of » vendor applicant. In datermining
the business Integrity of a vendor ap-
plicant, the State agency muy Tely
solely on facts already known to it and
representatlons made by the vendor ap-
plicans on its vendor application. ‘I'khe
State agency Is not required to cslab-
lish a formal system of background
checks for vendor applicants. Unless
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denyling aughorizatlon of a vendor ap-
plicant would result in Inadequate por-
ticipant nccess, the Stals agency may
not authorize a vendor applicant if dur-
{ng the l1ast slx years the vender appli-
cant or any of the vendor applicant's
current owners, officers, or managers
have been convicted of or had a oivil
Judgment entered apainst them for any
aclivity Indicating a lack of business
integrity. Activities Indicating a lack
of business Integrity. include fraud,
antitrust  violations, embezzitement,
thefll, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making Ialse clalms, and obsiruction
of justice, 'he State agency may add
olher Lypes of canvictlons or clvll judg-
menis to Lhis 1ist.,

(111} Gurren! SNAP disqualification or
civil money penclty for hurdship. Unless
denying authorizatlon of 2 vendor ap-
plicant would result In Inndequnte par-
tleipant access, the Btnte ngeoncy may
not aulhorize n vendor applicant that
is currently disqualified fromy SNAP or
that has been assessed a SNAP c¢ivil
money penalty for hardship and the
disqualification perlod that would oth-
erwise have been Imposed has not ex-
plred.

(iv) Provision of incenlive items. The
S:ate agency may not authorize or
contlnue the authorization of an above-

$0-percant vendor, or mnaxe payments -

L an alove-50-parcent vendor, which
provides or indlcales an intention to
provide prohibited incensive ltems Lo
cusloniers, Evidence of such Intent In-
cludes, but is nol neressarily limited
1o, advertlsing the avatlabllity of pro-
hibited incentlve ivoms,

(A) The State agency may approve
any of the following incentive 1tems to
e provided by ahove-50-percent ven-
dors to customers, al the discretion of
the Stele agency: ;

(1) Food, merchandise, or sarvices ob-
talned at no cost to the vendor, subjecs
to documnentaston:

(2) FFood. merchandise, or services of
nominal value, §.e., having o per {tem
cost of less than $2. eubject Lo ddocu-
mentation;

(3) Food sales and speclals which in.
volve no cost or less than 32 in cost to
the vendor for the {ood itemns involvad,
subject to documentalion, and do anot

7 CFR Ch. Il (1-1-20 Edition}

resuls in a charge to a WIC food instru-
ment for foods In excess of the foods

_listed on the food instrument:

{4) Minimal customary courtesies of
the retail food trade, such as helping
the customer to obtaln an {tem from a
shel{ or from behind a couner. hagging
food for the customer, and asgisting
the customer with loading the food
into a vehicle,

{11} The following incentlve items are

prohibited for ahove-50-percent vendors
Lo provide Lo customers: .

(1) Services which resull In o conflict
of Interast or the appearance of such
conflict for the above-50-percent ven-
dor, such a8 agsistance with applying
for WIC beneflts;

(2) Lostery tickels provided Lo cus-
tomers ab no charge or bhelow face
value;

{3) Cash gifts In any amount for any
reason:

{4) Anythlng made available In a pub-
lc area as a complimentary glft which
may be consumed or haken without
charge; :

{5) An allowable incentive itemn pro-
vided more than once per cusiomer per
shopping visit, regardless of the numn-
hor of customers or food instruments
involved, unless the incentlve items
had been obtained by tha vendor at no
¢ost or the total value of multiple in-
ceniive items provided during one
shopping visit would not axceed the
less-than-52 nominal value linmit;

(6) Food, merchandise or services of
grealier than nominzl value providad vo
the cusioner,

{7) Food, merchandise sold Lo cus-
twomers below cost, or services pur-
chased by customers below fatr market
valua; 3

(6) Any kind of incentive item which
[ncurs a liabilivy for the WIC Program:;

(9) Any kind of Incentive item which
violater any Federal, State, or local
inw or regulations. ,

{C) For-profit goods or services of-
ferad by the above-50-percent vendor &0
WIC parvicipants at a foir macket
vilue based on comparable for-profit
goods or services of other Lusinesses
are not incentlve {tems subjeci to ap-
praoval or prohlbition, except that such
goods or services must not constitute o
conflict of interest or result in a liabll-
Ity for the WIC Program,
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(4) Vendor selection criteria: campel.it.iv-."

. price. The State agency must esteblish
"z vendor peer group system and dis-
vinet competitive price criceria and wl-
lowable reimbursement levels for each
peer group. The Btate pgency must usc
the compatitive price oriteria to evalu-
nwe the prices a vendor applicant
charges for supplemental foods ng com-
pared to Lhe prices. churged Ly othar
vendor applicants and anthorized ven-
dors, and musi authorlze vendors sc-
lected from among those that offer the
program the most competitive prices.
The State agency musi consider a ven-
dor applicanl’s shell prices or the

_ pricos Ik bids for supplemental foods,

which may nol exceed its shelf prices.
In establishing competitive price cri-
teria and allowable relmbursement lov-
els, the Stale agency muast consider
participant access by geographic area.
The State agency must inform all ven-
dors of the criteria for pear groups, and
must Inform each individuat vendor of
its peer group asslgnment,

(1) Vendors thut meel the nbove-50-per-
cent criterion, Vendors Lhal derlve more
than 50 percent of their annunl food

sales revenue from WIC food insitru-

ments, and new vendor applicants ex-
pected to meet this criterlon under
guldelines approved by FKS, are de-
{ined a5 above-50-percent vendors. Bach
State agency annually must Implement
procedures approved by FNS Lo iden-
tify authorlzed vendors and vendor ap-
plicanls as elther abova-50-percent ven-
dors or regular vendors, In gccordance
wlth  parggraphs (R¥4UXE) and
(E)(4)(i)(F) of thiz section. 'Fhe State
sgency must receive FNS certification
of Its vendor cosl contalnment systeni
under scctlon 246.12(g)(4)vi) prior to
suthorizing any above-50-percent ven-
dors. The State agency that chooses Lo
authorize =any above.b0-percent wven.
dors:

(A) Must dissingulsh these vendors
from other authorized vendors In ils
peer group syetem or its allernative
cosal containment sysiem approved by
FN3 by ostablishing separale peer
fgroups for above-50-perceni vendors or
by placing above-50-percent vendors In
pear groups with obher vendors and es-
tabllshing distinct competitive price
selectlon criteria and allowahle pelm-
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buragment. lovels for the above-50-per-
cent, vendors; -

(B) Must reassess Lhe status of now
vendors within six moncha after nu-
thorization Lo detvermine whether or
not the vendors are above-50-percent
vendors, and must take necessary fol-
low-up action, such as terminating
vendor agréemenss or reassigning ven-
dors Lo Lhe appropriate peer group;

(C) Must compare above-50-percent
vandors' pricets against the prices of
vendors Vhat do nol meet the abova-50-
percent  critevion In delermining
whether the above-50-percent vendors
have competitive prices umil in estab-
lishing nllowable reimburacment lavals
for such vendors; and .

(D) ‘Must ensure thal the prices of
above-50-percent vendors do not inflate
the competivive price criteria and al-

lowable relmbursement levels for the'

peaer groups or resull In higher totnl
food costs if program particlpants
Lransact thefr food Instruments at
above-50-percent wvendors rather than
aLt obher vendors thatl do nob meet the
above-S0-percent criterion. To comply
wiLth this reguirement, the Stave agen-
¢y must compare Lhe nverage cost of
each type of food instrument redeemed
by above.50-percent vendors agalnst
the average cort of the samme type of
food instrumént redeemed by regular
vendors, The average cost per food in-
slrument may be welghted to reflect
the relative proportion of food Instru-
ments redoemed by each category of
vendors in the peer group system. The
Siate agonoy must compute stalewide
nverage corts per food instrument at
least quarterly to monitor compliance
with his regonirement, If average pay-
menis per food instrument for ahove-
50-percent vandors exceéed nverage pay-
ments per food insirument vo \regular
vendors, then the Stalte agency must
Lake necessary action Lo ensure com-
pllance, such as adjusting payment lev-
elg, Where EBT syslenms are in use, it
may bc more eppropriate to compare
prices of individeal WIC food liems to
ensure that average payments Lo
above-50-percent vendors do not exceed
avecrage paymments for the same food
item to comparable vendors. If FNS de-
tarmines thal a Staie agency has failed
to ensure that above-50-percent ven.
dors do not result in higher costs to the
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program bhan if participants tranract
their food Instrumants at regular ven-
dors, FNS will establish a clalm
aguinil Lhe Slabe apency Lo recover ex-
cess food funds expended and will re-
qulre romedlal action. A Biale agency
may exclude partinliy-redeemed food
Instruments from & guarterly cost neu-
trality assessment based nn an empir-
ical moethedology approved by FPNS. A
State agency moy nol exciuda food in-
struments from the quarterly cort neu-
trality assessmenl based-on a rale of
partially-redoemed food instruments,

(E) Must detérmine whether vendor
applicants are axpectad to be above-50-
percent vendors. ‘Tha State agency
must nsk vendor applicants whether
they expect Lo derive more Lhan 50 per-
cent of Lhelr ennual ravenue from the

- sale of food ftems from Lransactions in-
valving WIC food instruments, This
queslion applies whelher or not the
Stale agency ochonses to authorize
ahnve-50-percent vendors. A vendor
who answers In the affinmabive must be
treated as an above-50-percent vendor.
The Btate agency must further assess a
vendor who answers in the negative, by
first calculating WIS redempllons s a
percent of total food sales in existing
WiC-authorized stores owned by tha
vendor applicant, Second, thce State
agency must calculale or reguest from
the vendor applloant Lhe percentage of
anticlpated food sales hy type of pay-
ment. ie., cash, Supplemental Nutri-
tion Asslstance Programi. WIC, and
credit/deblt card. 'Third, Lhe State
agency must reviow either the inven-
tory involces for food items, or the ac-
tuel food items present at  the
preauthorization visit required by
paragraph (g)h) of this sectlon, or
both. Fourth, the State agency must
determine whether WIC authorization
is required in order for the store Lo
apen for business. If Lhe vendor would
be expecled Lo be an above-S0-percent
vendor under any of thess crlteria.
then the vendor must be trented as an
above-50-percent vendor, Stale agen-
cies may use additional data sources
and methodologles, If approved hy
FNS.

{F) Must determino’ whether u cur-
rently authorized vendor meets the
above-50-percent criterion, based on
the State agency's calculation of WIC

7 CFR Ch. Il (1~1~20 Edition)

rademptions as o parcent of the ven-
dor's tolal foods sales for the same pe-
riod. Il WIC redemptions are more than
50 percent of the total food sales, the
vendor must be deemed to be an above-
30-percent vendor. As an Initial step in
identifying above-50-percent. vendors,
the State agency may compare each
vendor's WIC redemptions to Supple-
mental Nutrition Assistance Program
redemptions for the same period. It
more than one WIC State agency au-
thorizes a particular vendor, then each
Siate agency must obialn end add the
WIC redemptions for rach Stale agency
thal authorizes the vendor to derive
Lhe total WIC rademptions. If Supple-
mental Nutrition Asslstance Program
redemnptions exceed WIC redemptions,

'no further sssessment is requlred stnge

the vandor would not he an above-50-
perceant vendor. IFor vendors whose WIC
redempilons excead Lheir Supplemental
Nutrition Assistance Program redemy-
tions, or If this comparlaon of redemp-
Lione was nol made, the Slate agency
musat obtain from Lhese vendors a
statemnent of the total amount of rev-
e¢nue derlved fram the sale of foods Lhat
could be purchased uring SupplemonLal
Nutritlon Arsistance Frogram bhenefits.
The Stzte rpency must olse obtaln
from these vendors documentaslon
{fruch as iax docuinents or olher
verifiable documentation) to rupport
Lthe amount of food sales claimned by
Lhe vendor. Afler evaluating the docu-
mentation received from the vendor,
the Stale agency must catculate WIC
rademptlions as a percent of total food
sales und classify the vendor as mect-
Ing or not mesting Lhe ahove-50- per-
cent criterion. State agencles may use
additionsl methods. If approved by
FNS. i

(1) Implementing effective peer graups,
The State agency's mathodology for es-
tablishing o vendor peer group systcm
must include the following:

(A) AL least Lwo criterla for estab-
lishing peer groups, one of which must
be & measore of geography, such as
matrapolitan or other statistlcnl areas
that form distinct labor and producls
markets, unless the State agency re-
celves NS approval Lo use a single cri-
terion; '
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(3) Routine collection of vendor shelf
prices at least every six months fol-
lowing authorizatlon to monitor ven-
dor compliance wlth  paragraphs
EEHT), (EH4H\1)(C), and (R)(4XIH1) af
this section and to ensure Statc agency
policies and procedures dependent on
cehell price data are effictens and effec-
tive. PN& may grant an exemption
from this shel! price collection reguire-
menl if the State agency denonsirales
te FNSs® satisfaction that an alter-
native methodology for monitorlag
" vendor compllance with paragraphs
(EXAXIXC), (gMAI(C), and (g)E)EN) of
thls section ls effleient and effective
and oilher Btate agency policies and
procedures nre not dependent. on fre.
quent collection of shelf price dala,
Buch exemption would reinain in effacs
until the Stale agency no longer mees
Lhe vonditions on which the exeinption
waE based, until FNS revokes the ex-
emption, or for three years, whichover
oocurs first;

(C) Assessinent ol Lhe effecliveness of
the peer groupings and compatitive
price criterin at lenst every three years
and nodificntion, a8 necessary, Lo en-
hance syslem performance. The State
agency may changs a vendor's penr
group whenever the State agency de-
termines Lhat plecement in an aluer-
nate peer group ls warranted,

{111} Subsequent price increases. The
State agency musb eslablish, proce-
dures 1o ensure that a vendor selected
for particlpation In Lha program does
not, subsequent to selectlon, inercase
prices Lo lovels that would make the
vendor inellgible for authorization.

{iv} Erceptions te competitive price ¢ri-
ferin. The Slaie agency mey exceps
from the competliive price criteria and
allowable relmmbursement levels phar-
macy vendora that nupply only exempl
Infant formula andfor WIC-oligible
nutritlonals, and non-profit vendors for
which more than 50 percent of thalr an-
nual revenue from f{ood sales consists
of revenue derived from WIC food In-
struments. A Stale agency that elects
to exempl non-profit vendors from
competivive price criteria and/or allow-
ahle relmbursements lovels musy no-
tify FNY, In writlng, at least 30 days
prior Lo the effective data of the ex-
emptlon. The State agency's notifica-
vion must indlcate the reason for the
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exemption, including whether the ven-
dor is needed to ensure participant ac-
cesb, why olher vendors that are eub-
ject to compeultive price criterla and
sllowable relmbursement levels cannot
provide the required supplamental
foods, the benafiss to the progran of
exempting the non-profll vendor from
the competitive price criteria and/or
allowable reimbureement levels, the
criterla the State agency used Lo fussess
the competitiveness of Lhe non-protit
vendor's prices. and how the Seate
agency will datermiine the ralmburse.
ment level for the non-profit vendor,
This notificailon requirement does not
wpily Lo State agency countracis and
agreements with non-prefit health ands
ar human service agencies or organise.
tions.

{v) Eremptlions from the vendor peer
group system vequiremend, With prior
wrltten approval from FNS. a Biate
sgency may use o vendor cost contaln-
menk approach other than a peer group
system if L meels cerbain conditions,
A State agency that obtaing an exemp-
tion from Lhe peer group reguirement
siill must establish competitive prie.
ing criteria for vendor selectlon and al.
lowable relmbursement levels. An ex-
emption [rom Lhe peer group requirs-
ment would remaln in effect wntll the
State agency no longer meets the con-
diltons on which Lhe exemptlon was
based, untll PNS revokes the axemp-
tlon, or for theee yoars, whichever oc-
curs first. During the period of tha ex-
emption, the Siate agency must pro-
vide annually to FNS documentation
that It elther authorizes no above-50-
pereent vendors, or Lhat such vendors’
rédemptions contlnue to represent less
than five percent of total WIC redemp-
tions, depending on the terins of the
exemptlon. The conditions for obiain-
ing an exemptlon from the vendor peer
group ryatem are as follows:

(A) The Stale agency choosss nol to
puthorize any vendors thal derive more
than 50 perceni of cheir revenue from
food sales from WIC food instruments,
and the State agency dermonsirales Lo
FNS thay establishing o vendor peer
group system would ba Inconsistent
with elficlent. and effective operation
of the program. or that I alternative
cost conlalnment system would be as
cifeciive as a peer group system; or
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() Tho State agency determines Lhas
food Instruments redeemed by vendors
that meet the above-50-percent cri-
terion comprise less than five percent
of the total WIC redemptions in the
State in the flscal year prior Lo a fiscal
year ln which the exemption is effec-
tive; and cthe State nagency dem-
onstrates to FNS that its allernative
vendor cosl containment system would
be as effeclive ns o vendor peer group
system and would nol resuwlt in higher
costs if program parliclpants redeem
food instruments al vendors Lhat meel
Lhe above-50-percent criterlon rather
than at vendors that do not meet thls
criterion.

(vi) Cost containment cerlification, 1§ a
Blale ngency elects Lo suthorize any
above-50-percent vendors. the State
agency must submit information, in
accordance wlith gutdance provided hy
I'NS, Lo demonstrate that it competi-
tive price criteria and allowable relm-
bursement levels do not rosult in aver-
ego -payminents per food Iinstrument Lo

these vendors that are higher than av-~

erage payments per food instrument Lo
comparablie venders thal are not ahaove-
60-percent vendors. To calculate aver-
age payments per foed Instrument. the
State agency musy include either oll
food jostruments redeomed by all au-
thorlzed vendors or o representaive
rample of the redcemed food Instru.
ments. The Stale agency must add the
redemptlon amounts for all redeemed
food instruments of the same type and
divide the sum by the number uf food
instruments of that Uype. 1? the State
egency does not dealgnate food instru-
ments by type, It must calculate the
average payment- for cach distinct
combination of [oods prescribed on the
food instrument. The State agency
may cnleulate average payments per
food instrument Lype for groups of ven-
dors thal meot Lhe above-50-percent
criterlon and comparnble vendors., or
the Slate apency may calculate aver-
aga payments for each food instrument
type for cach vendor. State agencles
with EI'I" ‘systems must compare ihe
average cost of each WIC food pur-
chased hy participanta at above-50-per-
cent vendors with the average cost of
cach food purchased fromy comparahle
vendors. If FNS determines, bascd on
Its review of the Information provided
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by the Biate ageacy and any other rel-
evant data, that the requirements In
this paragraph huave been mel, FNS
will certl{y that the State agency's
compelilive' price criteria and allow-
able reimbursement levels established
for above-50-percent vendors do not re-
sull In higher average payments per
food instrument {or higher costa for
each WIC food item in EBT systemas). If
Lhe State agency's mothodology for es-
tablishing competitive price criteria
and  allowable Telmbursement levels
falis to meet the requircment of thls
secbion regarding sverage food Instru-
ment  payments Lo ’bove-50-percent

vendors, FNS will disapprove the State

Rgency's request to avlhorize above-50-
percent vendors. Ay least every Uhree
years following ialutal certiflcation.
the State agancy must submly Informa-
Lion which demonstrates Lhat (t con-
Linues Lo meet the requirements of this
section relallve to average payments
Lo above-50-parcent vendors. FNS may
require annual updates of selected food
ingtrument, redemption data.

(vii) Limitalion on privale rights of ac-
tion. The competitive pricing provi-
slons of this paragraph do not create a
private righl of action,

(8} On-sile preauthorization. visit. The
Brabe agency must conduct non on-slte
visit mrior to or at the tlme of & ven-
dor's Initial authortzalion.

(63 Sale of store lo circumvent WIC

- sanclion. 'The Stale agency may not au-

thorlze a vendor applicant if the State
agency detonmines the store has been
sold by ils previous owner In &n al-
tempt to circumvent o WIC sanction.
‘I'he State agency may constder fuch
factors as whether the stora was 80ld Lo
o relative by hlood or marriage of the
previous owner{s) or sold o any indi-
vidual or organization for lags than 1is
{falr markel value.

(7y Impact on small businesSes. The
Stale agency is encouraged to constder
the Impact of authorization declrlons
on #:m4all businesses.

(8) Application periods. The Stlate
agency may limit the periods durlng
which applicallons for vendor author-
lzatlon will ba accepted and processed.

.oxcepl that applleations must be ag-

cepted -and processed al lanst once
every three yearg, The State agency
muat, develop procedures for processing
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vendor applications oulaide of its time-
frames when It determines therz will
be inadequate participant access unless
additional vendors are suthorized.

{($) Data collection at gulhorizalion. At
the tlme of application, the State
agency must coltlact the vendor appli-
cant’s SNAP authorization number if
the vendor applicant 1s authorized in
thay program. In addition, the State
agency munt collect the vendor appll-
cant's current shelf prices for supple-
mental foods.

(10) Lisl of infani formula wholesalers,
distributors, and retaifers ficensed under
Stale low or regulalions, and infant fer-
mula manwfacturers registered with Lhe
Food and Drug Administration (FI2A).
The State agency must provide « 1ist in
writing or by other offeclive means to
211 authorized WIC retail vendors of the
names and pddresses of infant formula
wholesalers, disirlbutors, and revailers
_ lleensed in the Stale In accordance
with State law (including regulations),
and infant formula manufacturers rog-
Isterad with tke Food and Drug Admin-
istration (FDA)Y that provide infant for-
nula, on ab least an annual basls,

(i) Notification to vendors. The State
agency Is required to notlly vendors
that they tnusl purchase lnfani for-
mula only from a sonrce included- on
the State agency's list, or from a
source on another State agency's 15t If
the vendor's State agency permits this,
and must only provide such Infant for-
mula to participants In exchange for
food Instruments specifying infant for-
mula. For the purposes of paragraph
(g3(11) of this section, *'Infant forinula”
meansa nfant formula, Contracl brand in-
Jant formula and Non-coniract brand in-
Jant formula as delined in §246.2, and in-
fan, formula covered by a waiver™

granted under §246.1Ga(e).

- {li) Type of license. If more than one
type of license applies, the State agen-
cy may choose whlch one Lo use.

(11i) Erclusions from list. The Blate
ngency may not exclude a State-l-
censed entlty from tike list except
when:

(A) Specifically required or author-
ized by Suate law . or regulations; or

(B) The enticy <loes not carry infant
formula.

(h) Relail food delivery sysiems: Vendor
agreements—(1} Generai—(1} Entering

§246.12

into agreements. The State agency must
enter inlo writlen agreements with all
authorized vendors. The agreements
must be for ¢ perlod not Lo exceed
three years. The agréement must be
signed by n represeniative who has
tegal authorily Lo obligate the vendor
and a representative of the State agen-
cy. When the vendor representntive is

- obllgatllng more than one vendor, the

ugreement must epeclly all vendors
covered hy tha agrzement. When more
shan one vendor is specified in vhe
ngreement, the State agency may add
or delete an indlvidual vendor without
affecling the remalning vendors. The
State agency must roquire vendors wo
reapply ab the explralion of their
ugreements and must pravide vendors
with not less than 15 days advance
written nollce of Lhe expiration of
thelr agreements,

(11} Delegation to lacal agencies. The
Stale agency may delegate Lo ils local
agencles the aulhority to sign vendor
wyreements if the State agency Indi-
cates 1t: Entention to do so In lus State
Pian =~ in accordance with
§246.4(a)(14)(iil). 1n such cases. the
State ngenoy must provide supervision
and instructlon Lo ensure the uni-
formivy and qualicy of local agency ac-
tivivies,

(7 Standord vendor agreement. The
State agency must use & standard ven-
dor agrecment Lhroughout Its jurisdie-
Lion, although the Statla agency may
make exceptlons te meet unigue cir-
cumstnnces provided that it documents
the reasons for such exceptlions.

(3) Vendor agreement pravisions. The
vendor agreemient must contain the
followlng specifications, nlthough the
Srate agency may determine the exact
wording Lo be used:

(i) Acceplance of food instrumenis and
cash value vouchers. ‘The vendor may
accept food instruments and cash-value
vouchers only rrum‘p:truclpants. PR
ents or caretakers of infant and child
particlpants, or proxies.

{il) No substitutions, cash, credit, re-
funds, or erchanges, The vendor may
provide only the authorized supple-
mental foods listed on the food instru-
ment and cash-value voucher. )

(A) The vendor may not provide un-
authorized food items. nonfoed iteins,
cash, or ¢redit (including rain ¢hecks)
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in exchange for food instruments or
cagh-value vouchers. The vendor may
noi, provide refunds or permiL ex-
changes for authorizaed supplemental
[oods oblained with food inairuinents
or cash-value vouchers, excopt for ex.
changes of an tdentical nuthorized sup-
plemental fopd item when the originat

‘asuthorized supplemental food item is

defective, spoiled, or has exceaded iis
"sell by,” '‘beat 1f used by.”" or other
data limiting the sale or use of Lthe faod
item. An lidentical authorized supple-
mental food Item means the exact
brand and kize as the criglnal author-
ized supplemental food liem obtalned
and returned by the parcicipant.

(B3) The vendor may provide only the
authorizod infant formula which Lhe
vendor has obtained from sources in-
cluded on the iist described in para-
graph (g)(11) of thir section to partici.
panis in exchenge for food inslrumenis
specifying infanl formula.

(1i1) Treatment of parlicipants, parenly
caretakers, and prories. The vendor
must offer program partlelpants, par-
ents or caretnkers of infant .of child
participants, and proxies the samo
courlesles offered to other customers,

{iv) Time perivds for lransacting food
instruments and cash-valur vouchers.
The vendor may accept a food instru-
ment or cash-value voucher only with-
In the specified time period.

{v) Purchase price on food insiruments
and cash-value vouchers. The vendor
mugl ensure that the purchase price Is
entered on food Instruments and cash-
valus vouchers In accordance with tas
procedures describod In the vendor
agreement. The Buate agency has the
discretion to determine whether the
véndor or the participant enters the
Purchase prigce. The purchass price
musi nelude only the suthorized sup-
plamental food items actually provided
and must be entered on the food instru.
ment or cask-value voucher before i s
signed. v

{vl) Signature on food instruments and
cath-value vouchers. For printed food
instruments and cash-value vouchers,
the vendor must ensure the particl-
pant, parent or carestuker of an infant
or child particlpans, or proxy slgns Lbe
food instrument or cash-value voucher
fn the presence of the cashier. In EBT
systems, a Personal Identification

7 CFR Ch. Il (1-1~20 Edition)

Number (PIN) may be used in lieu of a
signature. ,
{vli) Sales tar prohibition. The vendor
may not collect shles tax on authorived
supplemental foods obtained with food
instruments, or eash-value vouchers.
(vill) Food Instrument and cash-value
woucher redemplion. The vender must
submit food instruments and cash.
vnlue vouchers for redemption in ac-
cordance with the redemption proce-
adures described in the vendor agree-
ment. The vendor may redeem a food
instrument or cash-value voucher only
within the specified Lime period, As
part of Lhe redemptlon procedures, the
Btate agency may make price adjust-
menbs Lo the purchase priee on food In-
struments submltced by the vendor for
redemption Lo ensure compliance with
the prlce limitatlons applicable Lo the
vendor. As part of the redemption pro-
cedures, Lthe State agency must estab. .
Iish and apply limits on the amount of
relmbursement allowed for food instru-
ments hased on a vendor's peer group
and compelitive price criterin. In set-
ting allowable reimburscment lavels,
the State agency mush consider partic-
ipant access in a geographle nrea and
may Include a fucior to raflecy fluctua-
tions In wholesale prices. In estab.
lishing allowable retmbursemeant levels
for above-50-percent vendors the Stale

* agency must ensure thai relmburse-

menis do nob resull in higher food
costs Lhan If participanks transacied
thelr food instruments at vendors that
are nol nbova-50-percent vandors, or ln
higher average paymentis per food In-
strament bo ‘above.50-percenl vendors
than averags pavments to camparable
vendors. The Siate agency inay make
price ndjustments te the purchase price
on food Instruments rubmitted by the
vendor for vademptlon to ensure com-
vllance wlth the allowable ralmburse-
mentk lavel applicable to the vendor. A
vendor's fallure to remain price com-
peiitive is cause for tarminatlon of Lhe
vendor agreement, even I actual pay-
mants 1o the vendor are within the
maximum relmbursement amount. Tha
Htate agency may exempl vendors that
supply only exempt infant formula and/
or WiC-eligible nutritfonnls and non-
profit above-50-percent vendors from
the allowahla relmbursement limis,
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{ix) Vendor clalms., When Lhe State
agency debermines the vendor has com-
mitted a vendor violatlon that affects
the payment to the vendor, the Stato
agency will delay payment or establish
a ¢laim. The Stale agency may delay
payment or esiablish s claim in Lhe
amount of the full purchase price of
each, food instrument or cash-value
voucher chat contained the wvendor
overcharge or other error. The State
agency will provide vhe vendor with an
oppertunity to Justify or correct a ven-
dor overcharge or olher error. The ven-
dor must pay any claim assessed by the
Stale agency. In collecting a ¢laim, the
State agency may offset Lhe claim
ageinslk current and  subrequent
amounts 10 be pald to the vandor. In
addition to denying payment or assess
ing 'a clalm, the State agency may
sanciion the vendor for vendor over-
charges or other errors in accordance
with the Siate agency's sancilon
schedule. . .

(X} No charpe for autherized suppic-
mental foods or restitution from parlici-
pants, The vendor may not charge par-
Licipants, parents or carctakers of in-

fant and child participants, ar proxies.

for aulhorized supplemental foods ob-
talned with food fnstruments or cash-
valug vouchars. In addilion, the vandor
ay not seek restivution from these in-
dividuals for food Instruments or cash-
value vouchers not paid or partially
pald by the State agency.

{xl) Splt tander for cash-value vouci-
ert, Theo vendor musi allow tha particl-
pant, authorized representative or
proxy to pay the difference when a
fruit and vegetable purchase exceads
the value of the cash-value vouchers
{also known ns & split.tender trana-
action).

(x11) Training. AL leasl one represent-
atlve of Lhe vendor must pargicipate in
tralning  annually.” Annual - vendor
tralning may be provided by the Btate
agency In a varisty of formats, Includ-
Ing newslstters, videos, and interactive
tralning. The State agency will have
sole discretion to designale the date;
time, and locailon of all interactive
training, except that Lhe Sinie agency.
will provide \he vendor wilh ot least
one alternative date on which to al-
tend such tralning.
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(xlil) Vendor training of staff. The ven-
dor musb inform and train cashiers and
ather stalf on program refquirernents.

(xlv) Accountabillty far oumers, offi-
cers, manoyers, and employees. The ven-
dor is accountable for its owners, offi-
cers, managers, ogents, and employecs
who ¢omit vendor violations.

{xv) Monitoring. The vendor may bhe
monttored for compliance with pro-
gram requirements,

{xvi} ltecordkeeping. The vendor must
malntain inventory records used for
Federal tax reporting purposes and
other records the Htate agency may re- |
qulre for the period of time specifiad by
the Ssate agency In Lhe vendor apree-
ment. Upon request, the vendor must
make available w¢ representatives of
the Stale agency. the Department, and
the Comnptroller General of the Unlied
Siates, at any rcasonahle time and
place for inspection and andly, nll food
instrumenis and cash.value vouchors
In the vendor's possession and all pro-
gram-relnted records,

{xvii} Termination. The State agency
will iinmediately terminate the agree-
mont If it determines thal the vendor
has provided false information in con-
necllon with 1ty applicetion for author-
{zation. Bither the Scate agency or the
vendor may terminate Lhe agreeinent
for cause afler providing advanca wrlt-
ten notice of a period of not less than
15 days. Lo be specified by the State
ngency.

{xvitl) Change in ownership or location
or cessation of operations. The vendor
must provide the State agency advance
written notification of any change In
vendor ownergnlp, store locatlon, or
cessation of operations. In such in-
alances, Lhe State agency will Lermi-
nate the vendor agreement, except that
the Steie agency may permiy vendors
to move short distances without terini-
nating the agreement, The State agen-
¢y has the discretlon Lo determine the
length of advance notice required [or
vendors reporting changes under tLhis
pravision, whelher g change Ln locatlon
qunlifies as a short distapce, and
whether A& changs in buslness structure
consbiiules o change In ownership.

(xlx) Sanctions. In addition Lo clahns
collection, Lhe vendor tmnay be 6anc-
tioned for vendor violatlona n accord-
ance with the State agency's sanction
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schedule, Sanctions'may Include ad-
ministrative {ines, disqualification,
and clvil money penaltles in leu of djs-
quelifieation. The State agency musd
notify a vendor In writing when an In-
vestigation reveals an Inicial incidence
of a violation for which a pattern of
inoldances must be established in order
to impose & sanction, before another
such Incldence is documnenled, unless
the Btato agency determines, in il dis-
cretion, on o case-by-case basis, that
notifying the wvendor would com-
promlse an investigation.

(xX} Conflici of interest. The Siale
agency will terminate the agreement if
the Stale ngency identifies a conflict
of inlerest, as defined by applicable
State laws, regulztions, and policies,
between the vendor and the State agen-
cy or its local agencloes.

{xxi) Criminal penaltics. A vendor who -~

commits fraued or abuse in the Program
iz liable to progccution under applica-
hle Federal, Stete or local laws, Those
who have willfully misapplied, stolen
or {raudulenily obtained program funds
will be subjecs to a f{lne of not more
than §25,000 or imprisonment for not
more than (ive years or both, if the
value of the funds Is 3100 or morc. If
the value s less than 3100, the pen-
alties are a fine of not more than $1.000
or Imprisonment for not more than one
year or both. =

{xx11) Not a licensefproperly interest,
The vendor agreement does not'con-
slitule a license or a property interest,
If the vendor wishes Lo continue Lo be
auvhorized beyond the poriod of {ts cur-
rent agreement, the vendor must re-
apply for authorizatlon. If a vendor is
disqualified, the State rgency will ter-
minate Lhe vendor's agrepment, and
the vendor will have to reapply In
order o be authorlzed after the dis-
qualification peried is over. Tn -all
cases, Lthe vendor's new application wiil
"be subject to the Statc agency’s vendor
selociion erlteria and any vendor Iin-
iving erlterla in effect ol the Line of
- the reapplication.

(xx!}il) Compliance with wvendor agree-
ment, statules, regulations, policies, and
procedures. ‘the vendor must comply
with the vendor agreemant ond Federal
and State statules, regulatlons, poli-
¢les, and procedures governing the Pro-
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gram, including any changes muade dur-
ing the agreement period.

(xxiv) Nondiscrimination regulations.
The vendor must comply with the non-
digertmination provisions of Depart-
mental regulations (parts 15, 152 and
15b of this citle). ’

{xxv} Compliance with vendor selection
criteria. The vendor' must comply with
the vendor selection criteria through-
oul the agreement perlod, including
any changes L0 Lhe critertn. Uslng Lhe
current vendor selactlion criteria, the
State agency may reassess the vendor
al any time’'during the egreement pe-
rlod. The State agency will terminate
the wvendor agreemenl If the vendor
Iadls to meel the current vendor seloc-
Lion criteria, R

(xxv1)} Reciprnenl SNAP disqualification
for WIC Program disquulifications. Dis-
qualificatlon from the WIC Program
may rasult. in dlagualifieation as a re-
tailer In SNAP. Such disgualification
may not be subject to adminisirative
or judicial review under SNAP.

(xxvll) EBT minbnum lane goverage.
Point of Bale (FOS) terminals used to
support Lthe WIC Program shall ho de-
ployed in accordance willl the min-
lmum lane coverage provisiens of
§246.12(2){(2). The Stale agency may re-
move excess terminals If actual ro-
demption activity warrants a reduction
conslstent with the redemption levels
outlined in §246.12(z}2X1) and (z)}(2X11).

(xsvili) ERT third-parly processing
cosls and fees. The vendor shall not
charge Lo the Slate agency any third-
party commerclal processing costs and
faes incurred by the vendor from EBT
multi-finctlon equlpment. Commercial
transaction procossing costs and fees
imposed by a uhird-parly processor
that the vendor elects Lo use Lo con-
nect Lo the EBT esystem of the State
shall be borne by the vendor,

(xxix) EBY interchange fees. Tha State
agency Bhall nol pay or raimburse the
vendor for interchange {ees related Lo
WIC EBT transactions.

(xxx) EBT ongoirg mainlenance and
operational costs. The State agoncy
shall not pay for ongoing malntenance,
processing fees or operational costs for
vendor syslems and equipment used to

suppors WIC 1RT after the Siate agon--

cy has implemented WIC EBT slaje-
wide, unless Lhe equipment is used
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solely for the WIC Program or the
State agency determines Che wvendor
using multi-function equipment Is nec-
essary for participant access. This pro-
vision also applies vo authorized farm-
ers and farmers’ markets. Costs shared
by & WIC Btate agency will be propor-
tional to the usage for the WIC Pro-
gram.

{xxxl) Complionce with BT operaling
rules, slandards and teehwienl require-
menis. The vendor jnust comply with
the Operating rules, standards and
technleal reguirements established by
Lne Binte agency. ‘

(4} Purchase price and redemption pro-
cedures. The Sinte agency must de-
scribe in Lhe vendor agreement its pur-
chase price and redemption procedures.
The redemption procedures mush on-
sure that the Stale agency does not
pay & vendor more than the price ilmil-
tailons applleable to the vendor.

(3) Sanction schedule. ‘The Stake rgen-
cy must Inelude e sancilon schedule
in the vendor sgreement or as an at-
tachment to 1t. The sanction schedule
must include all mandatory oand SLate
apgency vendor sanclions and must he
consistent with paragraph (1) of this
section. If the sanctlon schedule is in
State law or regulatlions or in a docu-
ment provided to the' vendor at the
time of authorlzation, the Siate agen-
cy Inatead may include an appropriate
cross-referenoe In Lthe vendor agreas-
ment,

(6) Actions subject to admlinistrative re-
view and revizw procedures. The Slale
agency must inctude the adverse ac-
Lions & veandor may oppeal and those
adverse actions that are not subject Lo
administrative review. The Stale agen-
cy also must include a copy of the
State agency's adminlstrative review
procedures in the vendor agreement or
as an altaclunent Lo Il or must include
o statement that the review protedures
are avaiiable upon request and the ap-
plicable review procedures will be pro-
vided slong with an adverse action sub-
ject to administrative review. These
items must be consistent with §246.18,
If these items are in Stale law or regu-
lations or in a document provided to
the vendor at the Llme of authoriza-
tion, the Statoe agency Instcad may in-
clude an appropriate cross-reference [n
the vendor agreement.

§246.12

(T) Aotificalion of program chonges.
The State agency must notlfy vendors
of changes to Federal or State stat-
ules, regulations, pollcies, or proce-
tlurgs governlng the Program before
the. changes are implemented. The
State agency srould give a8 much ad-
vance nobice as possible.

" (B) Allewable and prohibiied incentive
items for above-50-percent vendors. Tho
vendor agrecment for an above-50-per-
cent vendor, or anpther duocument pro.
vided &to the vendor and cross-rel-
erenced in the agraament, must include
the Stote agency's policles and proca-
fures for allowing and prohibiting In-
centive ltems to he provided by an
nhove-S0-percent vendor Lo customers,
consistent wilh paragraph (g)3)iv) of .
this section.

{1) The State agency must provide
written approval or dlsapproval (in-
cluding by electronic means such as
¢lectroniec mall or facsimila) of re-
quests from abnve-50-percent vendors
for permission L0 provide allowable In-
coentive tlems Lo customers;

(li) The Btate agency must maintain
decumentation for the approval proo-
ess, including involees or similir docu-
menks showing that the cost of each
item is either less than the 82 nominal
value limit, or obtalned at no cost, un-
loss Llve Stale ngency provides Lhe ven-
dor wlth o list of pre-approved incen-
tlve Items nt the time of authorlzation:
and

(i1} 'T'he Btale agency musl deflne
prohibited incentive items,

. (b) Relall food dotivery systems: Vendor
{raininy--(1) General requirements. The
State agency mmust provide cralning an-
nually Lo al least one representative of
sach vendor. Prlor 1o or at the time of
a vendor's initial authorization, and at
least onee ¢very three years thereafter,
the training must be in an nteraciive
format thal includes a coutemnpora-
neous opportunity for questions and
answers. ''he Siate agency must das-
ignate the date. time, and location of
the interactiva training and the audi-
ence (8.4, mmanagers, cashiers, ete,) Lo
which the Llraining 13 direcied. The
Slace agency must provide wvendors
with at least one nlternative date on
which to attend ingeracitive Lraining.
Examples of acceptabile vendor Leaining
Include on-slte cashler tralning. off-
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slte classroom-style train-the-trainer
or manager wraining, a tralning video.
and a training newsletter. All vendor
tralning must be deslgned to prevent
program errors and noncompliance and
improve program service,

(2} Conlenf. The annual training must
Include instrucilon on the purpose of
Lthe Program. the supplemental foods
authorized by the State agency, the
minlmom varieties and quantitiea of
authorized supplemental foods Lhat
must be stocked by vendors, the re-
quirement that vendors obinin infant
formula only from sources included on
a ligt provided by the State agency, the
procedures for transacilng and redeem-
ing food instruments ond cash-value
* vouchers, the vendor sanction systam,
the vender complalnt process, ihe
¢laims procedures, the State agency's
policies and procedures regarding Lhe
use of incentive {Lems, and nny changes
Lo program requirements since the last
training.

(3) Delegation. The Biate ngency may
delegate vendor tratning to a local
agency, & contractor, or a vendor rep-
resantative i the Btute agency indl-
cates its Intention to do so in Lte Siake
Plan in accordance with
§246.4(a)(14Xx1). Tn such cases, the
Btate agency inust provide supervision
and Instrucilon to ensure the uni-
formity and guallty of vendor training.

(4} Documenlation. The State agency
must document Lhe conlent of and ven-
dor parlicipation In vendor tralning.

(3} Retait food delivery sysiems: Moni-
toring wendors and identifying high-risk
vendors—(1) General requiremenis. The
Blate agency mukb design and imple-
ment a system for monitoring its ven-
dors for compliance wlth program re-

quirements. The Stale agency may del-

egate wvendor monitoring to & local
egency or conbrachor if the State agen-
cy Indlcates Its inténtion Lo do So In {ts
State Plan In  accordance  with
§346.4(a)(14)(iv). In such cases, the
Biale agency must provide supervision
and instruction Lo ensure the unl-
© formlbty and quality of vendor moni-
toring.

(2) _ Routine monitoring. The Stnte
agency must conduct routine moni-
toring visits on a minimum of five par-
cent of the number of vendors author-
ized by the Siate agency ns of October

7 CFR.Ch. Il (1-1-20 Edition)

\ .
1 of each fiseal year in order to survey
Lhe types and levels of abuse and errors
among authorized vendors and 0 take
correcklve actions, as appropriate, The
8Suate agency musl develop criteria to
determine which vendors willl recaive
routine monitoring viklts and must {n-
clude rpuch criterin in ils State Plan in
accordance with §248.4(a)(14)(iv).

{3y Idenlifying high.risk vendors. The
Btate agency muslh ldentify hiph.risk
vendors at least once & year using cori-
teria developed by FNS andfor other
statistically-based criterla developed
hy the Btate agency. FNS will not
change il8 criterin more frequently
thon once every Lwo years and will pro-
vide adequate advance notification of
changes prlor Lo [mplementation. The
State agency moay develop and lmple-
menl additional criveria. All State
agency-developed critoria musl bhe ap-
proved by FNS.

(4) Contpliance investigations. (1) High-
risk vendors. The State agency must
conduct compliance Investigpations of o
minlmum of flve percent of the number
of vendors authorized by Lthe Siate
agency as of October 1 of each flecal
year. The State agency must conduct
complianco investigations on all high-
risk vondors up to the flve percent
minimum. The State agency may
count toward this requirement a com-
pliance investigation of a hlgh-risk
vendor conducted hy a- FFaderal, State,
or local law enforcement agency. The
State agency also may count Loward
this requirement o compliance inves-

" tlgation conducted by another WIC
State agency provided that the Scate
agency implements the oplion Lo estab-
lish B:ale agency sanctions baszed on
mandaiory sanctlons Imposed by the
other WIC State agency, as speoifled In
paragraph (IW2Xill) of this section. A
compliance invessigation of & hlgh-risk
vendor may bhe conslderod complele
when the State sgency determines Lhat
a sufficient number of compliunce buys
lhave beoen conducled to provide evi-
dence of program noncompliance, when
twn compllance buys have heen con-

* ducted in which no program violatlons

are found, or when &n inventory audit
has been compteed.

(il} Randomly selecicd vendors. If fower
Lthan flve percent of the State agency's
aulLhorized vendors are identified as
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high-risk, the State agency musy ran-
domly wselect additionel vendors on
which (o conducy compliance inves-
Ligations sufficlent to meet the five-
percent requirement. A compliance In-
vestigntlon ol a randomly selected ven-
dor may be considered complete when
the Stare agency delermines that a
sufficient number of compliance huys
have been conduciled to provide evl-
dence of program noncompliance, when
Lwo compliance buys are conducted In
wliich no program violations are found,
or when an ioventory audil has been
completed. ’

{i11) Prioritization. If more Lhan five
percent of the Sinte agency's vendors
are ldentitled as high-risk, the Stace

. agency must prioritize such vendors so
as Lo perform compliance Invesuiga-
tlons of those detormined Lo have Lhe
greatest potential for program non-
compilance and/or loss of fumds,

(5) Manitoring report. For each figcal
year, the State agency must send FNS
a summary of the results of its vendor
monitoring  containing  Information
stipulated by FNS. The report must be
sent by February'l of the tollowlng fis-
cal year, Plans for improvement In the
comlng year must be included in the
State  Plan  in  accordance  with
§24G6.4(n)(14)1v ).

(6) Documenitation—(i) Monitoring vis-
its. The Suate agency must document
the fotlowlng information for all'meni-
Loring visits, tncluding routine moni-
toring visits, inventory audils, and
compliance buys: '

{A) the date of the monitoring visly,
Inventory audis, or compliance buy:

{By the nameds) and stpnature(s) of
the reviewer(s); and

(C) che nature of any problem{s) da-
tected.

(li) Compliance buys. For compliance
buys, the State ngency must alsa docu-
ment:

(A) the date of Lthe bay:

(B} a description of the cashier In-
volved in each transactlon; '

(C) the types and quantiiies of items
purchased, current shelf prices or

" . prices charged other customers, and

price charged for each item purchased,
if available. Price Information may be
oblalned prior to, during, or subse-
ffuent to the compliance buy; and

’
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(D} the final disposltion of all items
as destroyed, donaled,” provided Lo
oblier nulhorltles, or Kepl As evidencn.

(k) Relail food delivery sysiems: Vendor
claims—(1) System lo review food instru-
ments and cash-value vouchers for vendor
¢laims. The Btalé agency must tesign
and implement a system to review food
inatruments and cash-value vouchers
submitted by vendors for redemplion
w0 ensure compliance with the applica-
ble prlce llmitations and te detact
questlonable food instruments or cash-
value vouchers, suspected vandor over-
charges, ant other errora. This raview
must examine either atl or o represent-
ative sample of the food instruments
and cash-value vouchers and maoy be
done cilther Lefore or after the State
agency makes payments on the food in-
shruments or cosh-value vouchers, ‘I'he
review of food instruments must in-
clude a price comparlson or other odit
designed Lo ensure compliance with the

‘applicable price limltationa and to as-

sist in detecting vendor overcharges.
For printed food instruments and cash-
value vouchers Lhe Bystemn also must
deloect the following errors—purchinse
price missing: participant, parent/care.
Laker, or proxy signature miasing; ven-
dor identification missing; food Instru-
ments or cash-vplua vouchers trans-
acted or redeomed after the speclfied
time periods: and, as appropriate, al-
tered purchase price. Tha Btate ngency
must taxe follow-up action within 120
days of detecting any questionable food
Instruments or cash-value vouchers.
suspacted vendor overcharges, and
other errors and must Implement pro-
cedurce Lo reduce Lthe numbesr of errors
when possible. )

(2) Deleying payment and establishing
a claim, When the State agency deter-
mines the vendor hay committed n ven-
dor violation that affects the payment
to the vendor, the Stale sganoy must
delay payment or esmablish a elaim,
Ruch vendor violatlons may be de-
tecled through compliance investiga-
tions, food Instrument or cash-valuc
vourlier réviews, orother roviews or in-
vestigutlions of a vendor's operations.
The Btate agency may delay payment
or establish a clainy In the amount of

‘the full purchasse price of each food in-

strument or casa-value vouchcr that
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contained the vendor overcharge .or
other error.

(3) Opportunity te justify or correct.
When payment for & food instrument or
caah-valua voucher is delayed or a
claim Is eslablished, the State agency
musl provide the vendor with an oppor-
tunity to Justify or correct the vendor
overcharge or other error, If sallsfied
with the Justlficalion or correciion,
the State agency tnust provlde pay-
ment or adjust the proposed claim ae-
cordingly,

4) Timeframe and offsel. The Htate
agency must deny paymant or initiate
¢laims collactlon action within §0 days
of elther the date of detection of the
vendor vielatlon or the completion of
the review or investigatton giving rise
Lo thea claim, whichever s lnter. Claime
collection action may include offsel
aguinat  current  and  subsequent

© amounts owed to the vendor.

(5) Food instrumcnts aud cash-velue
vowchers redeemed afier the specified pe-

- rigd. With justificatlon and documentsa-

tion, the State agency may pay ven-
dors for foad insiruments rnd cash-
value vouchers submitted for redemp-
tion afier the speclfied pertod for re-
demption. If the total value of asuch
foed Instruimnents or cash-value vouel-
ere submitted at one time exceeds
$500.00, the State agency must obtain
the approval of the FNS Heglonal Of-
fice before payment,

(1} Relail food delivery sysicms; Vendor
sanclions—(1) Mandatory vender sang-
tions—(1) Permanent disquauiification. The
State agency must permanently dis-
qualify a vendor convicted of traf-
ficking !n food Instrumentd or coash-
value vouchers or selling firearms, am-,
munltion, exploslves, or controlled
substances (as deflned in section 102 of
tha Controlled Substances Act (21
U.5.C. 803)) in exchange for food instru-
ments or cash-value vouchers. A van-
dor is not ansitied to recelve any com-
pansation for revenues losy ns o resull
of such violation. If refllected in its
State Plan, the State apency may im-
pose a clvil money penalty In licu of a
dirqualification for Lhis violatlon when
it detecrnlnes, in its sole discretion,
and documents thal:

(A) Disguatificatlon of the vendor
would result in inadequate pacticipant
necess: or

7 CFR Ch, Il (1-1-20 Edition)

{(B) 'The vendor had. at the time of
the violntion, an effactive policy and
program in effect to prevenl traf-
Meking: and Lthe ownership of Lhe ven-
dor was nol aware of, did not approve
of, and was not Involved In the conduct
of the viclation. '

(i1} Sir-year disqualificatfon. The State
agoncy must disqualify s vendor for six
years for:

(A} One incidence of buying or selling
food inslrumentis, or cash-value vouch-
erd, for cash (trafficking); or |

(13) One incidence of selling firearms,
ammunition, explosives, or controlled
substances as defined in 21 U.5.C, 802,
{n exchuango for food instruments or
cash-volue vouchers.

(1ii) Thrce-year dizqualification. The
State agency must disqualify a vendor
for three years for:

{A) One incidence of the sale of alco.
hol or ‘alcoholic bevernges or Lobaceo
products in exchawvge for food instru-
menls or cash-value vouchers;

{B} A pattern of claiming relmhurse-
ment for the sale of an amount of a
speclfic supplemental food ltem which
excoeds the slore’s documernted inven-
tory of that supplemental food item for
a gpecific period of vime;

{C) A paliern of vendor overcharges;

(D) A | pattern «of recelving,
wransaciing and/or redeeming food in-
struments or cask-value vouchers out.-
sitde of authorized channels. including
the use of an uneuthorized vendor and/
or an unauthorized person;-

(E) A pattern of charglng for supple-
mentat fond nol recelved by the partic-
fpant; or

(F) A patrern of providing credit or
non-food 1tems, other than alcohol, al-
coheolic beverages. tobacco products,
cash. firearms, ammunition, explo-
slves, or controlled substances as de-
fined in 21 U.5.C. 802, in exchange for
food instruments or cash-value vouch-
ers. .

{iv) One-year disqualificution. The
Stiate agency must disqualify a vendor
for one year for:

(A} A patiern of providing unauthor-
ized food ttems ln exchange for food in-
struments or cash-value vouchers, in-
cluding charging for supplemeantal
foods provided in excess of Lhose listed
on the food instrument:; or
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(1) A pattern of an above-50-percent
vendor providing prohibited incentive
items to customers ns set forth in para-
graph (@X3AXiv) of this section, in ac-
cordance witk the State agency's poli-
cles and procedures required by para-
graph (h)(8) of this sectlon.

(v} Second mendatory sanction, When a
vendor, who previously hak haen as-
sessed a sancilon for any of tho viola-
tions in parcgraphs (I}1Xxli) through
(IX1x1v) of this sectlon, recelves an-
other sanctlon for any of these violn-
tions, the State agency musl double
tho second sanction. Civil money pen-
alties may only be doubled up to the
limits  allowed under paragraph
((1)(xXC) of this soction.

(vi) Third or subsequent mandalory
sanction. When a vendor, who pre-
viously has been asscssed Lwo or niore
sanctions for any of the violations list-
ed In paragraphs  (1)1Xi1) Lhrough
MAXiv) of this section, recelves an-
other sanction for any of these viola-
tions, the State agency musl double
Lhe tkird sanction and all subscguont
sanctions. The State agency may not
impose civil money penaiiies In llew of
distjunlification for Lhird or subsequent;
sanctions for violations lsted In para’
graphs (1}1)(11) through {1)1)(iv) of this
saction.

(vil) Disqualification based on a SNAP
disqualification. The Stale agency musl
dlagualify a vendor who has been dis-
gualifled from SNAY. 'The disqualifica-

tton must he for Lhe same leagth of-

time as SNAP disqualification, may
begin ab o later date than SNAP dis-
qunlification, and is not subject 1o ad-
minlstrative or judiclal review under
the WIG Program.

(vll) Voluntary withdrawal or non-
rencwal of agreemend. The State agency
may not aceept voluntary withdrawal
of the vendor from the Program ue an
alternative to disqgualificatlon for Lhe
violatlons listed in paragraphs (1(1X1)
throeugh {1){1)(1v) of Lkls scctlon. but
must enter the disqualification on Lhe
record. In additlon, Lhe Stake agency
may not use nosrenewal of the vendor
agresnlent as an wltermative Lo dis-
qualificatton.. ’ i

(ix} Participant access delerminalions,
Prior wo disqualifying a vendor for a
SNAP disquallfication: pursuant Lo
paragraph (1){1)(vii} of this seclion or
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for anyv of Lhe violations listed In para-
graphs (1){1)(H) through (1X(1){iv)} of this
sectlon, the Btate agency must deler-
mine tf disqualification of the vandor
would rosult in inadequate particlpant
nccess. The State agency must moke
the particlpant access detormination In
accordance with paragraph (1X8) of this
scetion. I the State agency determines
that disqualificatlon of the vendor
would result In inadequale participant
access. the State agency must lmpose a
civll money penalty in lew of disquali-
fication. Howaver, as provided in para-
graph (1¥1)(vi) of thla scction, the
State ngency may nob impose a civil
money penalty In Heu of disqualifica-
tlon for third or Eubsequent sanclions
for violatlons in paragraphs (D{L)(iL)
through (1){1){iv) of this seclion. The
State agency must include documenta-
Ltion of its participait nccess dever-

.mination and_any supporting docu-

mentation tn the (te of each vendor
who is disgqualified or rocelves & clvil
money penalty in lieu of disqualifica-
tion,

(x) Civil money penally formula., For
each violatlon subject Lo a mandatory *
sanction, the Stote agency alust use
the following formula Lo calculale o
civil money penaliy lmposad in liew of
disquallfication:

(A) Determing the vondor's average
monthly redemptions for at least the 6-
month period ending with the month
Imimediately precoeding the month dur-
ing which the notica of adverse actlon
Is dated;

(B) Multipty vhe average monthly re-
fAemptlons figure by 10 percent (.10);

{C) Multiply the product from para-
graph (DOIXxXT) of this section by the
number of months for which the store
would have been disgqualificd. 'I'his is
tho amount of the clvil money penalty,
provided that the clvil money penalty
shall not exceed the maximum amount
rpecified In §3.91(b}3)}v) of this title
for ecach vialation. ¥eor a violation that
warrants permanent disgualification.
the amount of Lhe civil money penalty
shall be the maximum smount specl-
field In §3.91(b){3)(v) of this title for

- each vielation, Whoen during the course

of a single invesulgation the Siate
sEency deterinines 4 vendor has com-
mitted multlple violatlons, the. State
agency must impose a CMP for each
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vigplation. The toial amount of civil
money penalties impossd for violations
Investigaled as part of o slngle Inves-
tigation may nol exceed vhe amount
gpecified in §3.91(h)(3Hv) of Lhis title as
Lhe maxlmum penalty for wviolallons
occurring during o single investigation.

(x1) Nolification to FNS. The Siate
agency must provide the appropriate
FNS office with'n copy of the notice of
adverso action and Informatlon on ven-
dors 1t has elther disgualified or Im-
posad a civil money penalty in lieu of
disqualification for any of the viola-
tions listed in paragraphs (1)(1X1)
through {1)(IHiv) of this sectlon. ‘This
Informatlon must inciude the name of
the vendor, address, identilicatlon
number, the type of vielutlon(s). and
the length of disguallfication or Lhe
length of the disqualilicasion cor-
responding to the vielation for which
the clvil money penaliy wns assessed,
and must he provided within 15 days
after the vendor’s opportunity to file
for n, WIC adminisirative review has ex-
pired or ull of the vendor's W1C admin-
istrative reviews have heen completod.

(xlily Mulliple vialations during a single
investigation. When during Lthe course of
a single investigation the State agency
determines a vendor has committed
muitiple violations {which inuy Include
violations subject to State agency
senctions), the Buate agency must dle-
quallfy the vendor for the period cor-
respondlng Lo Lhe most serious manda-
tory violation. However, the 'State
agency must include all violatlons in
the notlce of adinknistralion action. If
& mandatory sanctlon Is not upheld on
appeal, then the State agency may im.
pose o State agency-esiablished sanc-
tlon.

{2} Stote agency vendor sanclions. (1)
General requirements. The State agency
may Impose sanctions {or vendor viola-
tions that are not speclfied In para-
graphs (D)) through (1)(1X1v) of this
socllon s long os wuch vendor viola-
tlons and sanctlons are inctuded In the
State ogency's, soncilon  schedule.
Stave agency sanctlons may include
disgualifications, clvll money penaluies
asseasad in lew of disqualification, and
administrative fines. The total period
of disqualificetion Imposed for SBuate
agency violations Invesatigated as part
of a single Investlgation inay not ex-
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ceed one yenr. A clvil money penalty or
fing may not exceed a maximuin
amount spocified In §3.91(LY3INv) of
Lhis title for each violation, ‘Ihe Lotal
amount of civil money penalties and
administrative fines Imposad for viola-
tlons investignted nas parlt of a single
Investigation mnay poL exceed an
amount speclfied in §3.91(b)(3)(v) of
Lhis 3ltle ns the maximum peanlty for
violations occurring during a single in-
vestigation, A State agency vendor
sanciton must be based on a pattern of
violative incidonces.

(i1) SNAY etvil money penalty for hard- -
ship, The Stetle agoncy may disqualify
a vendor that has heen assessad a civil
money penalty for hardship in SNAP,
a5 providad under §270.6 of chis chap-
ter. ‘I'he length of such dlsqualification
wmust correspond to the peried for
whick the vendor would otherwise have
heen disqualified in BNAYP. If a State
agency decldes Lo exercise this opllon,
the State agency muss: R

(A) Include notification Lhab it will
take such dlsqualification action in its
sanction schedule; and

(B) Determine if disqualification of
the vendor would result in inadequale
particlpanl access in accordance with
paragraph (1)8) of ihis sectlon. Il the
Stnte agency determines that disquali-
fication of the vendor would result In
inadequate participant access, the
State ngency may not disqualify the
vendor or impose a civil monoy penaity
in liew of disqualification. 'The State
agency mnust Include documentation of
its partlcipant nccess determination
and ony supporting documentalion in
each vendor's file.

(H1) A mundatory sanctton by another
WIC Stale agency. The State agency
may disqualify a vendor that has been
disqualified or nssesaed a civil money
penally in lleuw of disqualification by
another WIC State agency for & manda-
tory vendor sanction. The length of the
disgualification must be for the rRame
length of time as the disqualification
by the othar WIC State agency or. in
the nrase of a clvil money penalty in
Heu of disquulification zssessed by Lhe

. other WIC State agency. for the same

length of tlme for which the vendor
would otherwise have been disquulifled.
The disqualification may bagin at a
luter date than che senctlon imposed
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by the cther WIC State agency. I a
State agency decides Lo exercise Lhis
oplion, the Staie agency must:

(A) Include notificallon that it will
Lake such nctlon in 1te sanction sched-
ule; and

(B) Determine Il disqualificatlon of
the vendor would result In inadequate
participant access in accordance with
paragraph {1}8) of thls seclion. If Lhe
Stata agancy determines that disquall-
fication of the vendor would rosult In
Inadequale participanl access, the
State agency must impose a civil
money penalty in lleu of disqualifica-
tlon, except Lhat the State agency may
nol. lmpose a clvil money penally in
sltuations Iin which the vendor has
beon assassed a civil money penalty In
lleu of disqualification by the olher
WIC Stnte agency. Any civil money
penalty in lieu of disquallfication must
be calculated {n accordancs with para-
graph (1)(2)x) of Lthis section. "The State
ageney mush Inciude documentation of
fls participant access determination
and any supporting documentation in
each vendor's file, | .

(31 Notification ¢f viplations. 'The Scate
pgency must notify a vendor In writing
when an investigation reveals an ini-
tial incidence of o violntion for which a
pattern of Incidences must be estab-
lished In order to impose & sanction,
before another such incldence is docu-
monted, unless the State agency detnr.
mines, In ils dlrcratlon, on a care-by-
case basls, 'that notifying the vendor
would compromise an investigalion.
Tals notification requiremoni applies
to the violatlons sot forth in para-
graphs (ETC) Lhrough
QMR (1Y), and (D(2)H) of
this section.

() Prior to imposing a sanciion for a
pattern of violative incldences. the
Swale agency must elther provide such
nollce to the vendor, or document in

tha vendor flle the reason(s) for detor--

mining that such notice would com-
promise an investigation.

(ii}) The Btate agency may use the
same méthod of notificatlon which the
State agency uses to provide a vendor
with adequate advance notice of the
timo and place of an adminlstrative re-
view In accordance with § 246.18(b)(3}.

¢111) 1f notification {a provided, Lhe
Stale agency may continue its inves-
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tigation alter the notice of violation is
received by the vendor, or presumed Lo
he received by the vendor, consistent .
wilh the State apency’s procedures for
providing such notice,

{iv} All of the incidences of a viola-
tlon occurring during the first compli-
anca by visit must counstliuve only
one incidence of thai violation for the
purpose of establishing a pattern of
Incidences.

(v} A single viglative Incidencs moy

only be used to establish tho vielallons
set fortk In paragraphs (D(1)(iHA),
(MONIKBY, and (DAY of ultls sec-
tion.
_Ad) Administralive yevicws, The Slate
agency must provide administrative re-
views of sanctions to the extent re-
quired by §246.138.

(5) Installment plans. The Stave agen-
¢y moy use installment plans for the
collaction of civil money penaltles and
administrative fines.

(6) Failure to pay a civil money penalty.
If n vendor docs not pay, only partinlly
pays, or fafls 1o timeiy pay a civil
money penalty assessed In liou of dis-
qualification, the State agency must
disquallfy the vendor for the length of
the disqualification corresponding o
the violation for which the clvil mmoney
penally wns nssessed (for a pertod cor-
reaponding to the most serlous viola-
tion in cagos where a mandatory sonc-
tion Inciuded the imposition of imul-
tiple ¢ivil money penalties as a result
of a single Investigation).

(7) Actiony in addilion lo sanclions.
Vendors may be subject to actions in
ndditlon to the sanctions in this sec-
tlon, such as ¢lalms pursusnt Lo para-
graph (k) of this section and the pen-
alties Bel forth in §246.23(c) in the cake
of deliberate fraud.

(8) Participant access delerminetion cri-
teria. ‘Tre Sinte agency musl develop
participant access criterla. When mak-
ing partlcipant access determinations,
the State agency must consider the
avallability of other aulhorized ven-
dors in Lhe same area as the violative
vendor and any geographle barriers to
using such vendors.
< (8) Termination of agreement. Whan the
Sinte agency dlsqualifies a vondor, the
8iale apency must also terminate the
vendor agresment,
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{m) Home food delivery systems. Home
food delivery systems ars EBystoms in
which authorlzed supplemental foods
are dolivered to the participank's home.
Home food delivery syslems must pro-
vide for:

{1) Procuremenl. Procurement of sup-
plemental foods in accordance with
§246.24, which may entall measures
#uch as the purchase of food in bulk
lots by the State agency and the use of
discounts that are avallable Lo States.

(2) Accouniability. The wmeconntahie
detlvery of authorized supplemental
foods to participants. The State agency
musl onsure that:

{1} Home fond delivery contraclors:

are pald onty after the delivery of an-
thorized supplemental [oods ¢ partici-
pants,; .
.ty A routine procedure exlsts Lo
verlfy' the ceorrect delivery of author.
ized supplemental foods to parlici-
panls, and, at a minimum, ruch
veriflcation occurs at least once a
month after delivery; and

(1iiy Reocorda of delivery of supple-
mental foods and hills sent or poay-
ments received for such supplemental
foods are retained for at Iensy Lhree
years. Faderal, Slale. and logal an-
vhorities musi have access Lo surh

‘records: .

(n) Direct distribution food delivery spys-
tems. Divect distrlbullon food delivery
systems are systems in which parclei-
pants, parents or carctakers of infant
or child participants, or proxles pick
up authorized supplemental foods from
storage facllities operated by the State
agency or its tocal agencies. Direct dis-
trihutlon food delivery systems must
provide for: ’

(1) Storage and' insurance. Aderuate
storage and insurance coverage Lhalb
niinlmizes the danger of logs due to
thefl, infesuntion, flre, spellage, or
othar causes;

(2) [Inveniory. Adequate Inventory
control of supplemental foods received,
In stock, and Issued;

{3) Procuremeni. Procurement of sup-
plemental fooda in accordance with
§246.24, which may entatl measures
such as purchase of food in bulk lots by
the State agency and the use of dis-
counts that are avallable 10 Stoles;

(1) Acailability, The availability of
program heneflts to paruicipants and

‘food  instrumenta  and

7 CFR Ch. Il (1-1-20 Edilion)

polential participants who live at great
distance {rom storage facilities; and

(5) Accountadilily. 'The accountable
delivery of authorized supplemental
fooda to particlpants. !

(0} Participan! purenliaretaker, proxy,
vendor, farmer, farmers® moarket, and
home foor dellvery contriuclor complaints.
The State ngency must have proca-
durcs L0 document the handling of
complaints by partlcipants, parontsg or
carttakers of Infant or child particl-
pants, proxies, vendors, farmers, farm-
ers’ markets, home food delivery con-
vractors, and direct distrivution con.
tractors. Complaints of civil rights dig-
criminaLion must be hundled In accord-
ance with §246.8{b}.

(p) Food instrument and cash-value
voucher fccurity. The Slate agency
must davelop standards far/ ensuring
the security of food instruments and
cash-value vouchers from the time Lhe
food instruments and cash-value
vouchers s created Lo the time Lhey
are Issued Lo participants, parents/
carewakers, or proxies. For pre-printed
food instruments or cash-value vouch-
ers. there slundurds must {nglude
maintenance of perpotual inventory
records of food instruments or cash-
value vouchers throughoul the State
ageNcy’s jurisdiction; monthly physical
inveatory of food Instruments or cash-
value vouchers on hand throughout the
State agency's Jurisdiction; reconcili-
atlon of perpetual and physleal inven-
Lories of foed instruments and cash-
value vouchers: and maintenance of all
cash-value
vouchers under lock and Kew, except
for supplies neaded for immediale uke.
For EBT and print-on-demand food In-
struments and cash-value vouchers, the
standards must provide for the ac-
countabllity and security of the means
to maaufacture and issue such feod in-
surumenys and cash-value vouchers.

(q) Foold iInstrument and cash-value
voucher dispasitiorn, Tho State agency
must account for the disposition of all
food Instruments and cazh-value
vouchers as elcher lasued or volded, and
at olther redeemed or unredoemed. Re-
decmed food Instruments and cash-
value vouchers must be ldentifiad as
validly isaued, lost, stolen, expired, du-
plicate, or not matching valld enroll.
ment and issuance records. In an EBT
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system, evidence of matching redeemedt
food instruments to valld enrollment
and issunpnce records may Le salisfled
through the linking of the Primary Ac-
count Number {(PAN) associated with
the electronic vransaction Lo valid en-
rollment and lasuance records. This
process must be performed wichin 120
days of the first valid date for partici-
pant use of the food instruments and
must be conducted in accordance with
the financial management require-
ments of §246.13. The State agency will
be subject to clalms as oullined in
§246.23(a)}4) for redeemed ‘ood instri-
ments or cash-value vouchers thal do
not meet the conditions esuablished in
paragraph () of this section,

- (r) Issuance of feod instriments, cash-
value vouchers and authorized supple.
menial fonds, The State agency must:

(13 Parenis/caretakers gnd prories. Fs-
Lablish uniform procedures that allow
parents and caretakers of infant and
child particlpants and proxies Lo obtain
and transact food instruments and
cash-value vouchers or obtain author-
tzed supplemental foods on behalf of &
partleipant. In determining whether a
particular parileipant or parent/oare-
taker should bo allowed to deslgnate a
proxy or proxies, the State agency
must require the local agency or clinie
Lo consider whether. adeguate measures
can ba lmplemanted Lo provide nutri-
tion education and health care refer-
rals to that participant or, in the ¢ase
of en Infant or chiid participant, Lo the
participant’s parent or caretaker;

{2) Signature requirement. Ensure thas
g participant, parent or caretaker of
an Infant or ¢hild pariicipant, or proxy
signs for receipt of food instruments,
cash-valuc vouchers or aubhorized fup-
plemental foods, exceps as provided in
paragraph (r)(4) of this section:

(3) Instructions. Ensure that parsici-
pants, parenis or caretakers of Infant
and child parsicipants, and proxies re-
celve Instructions on the proper use of
food Ingtruments and cashevalue

voeuchers, or on the procedures for ob- -

teining authorized supplemental fonds
when food instruments or cash-value
vouchers are riot nsed. The State agen-
cy must also ensure that participants,
parents or caretakers of infant and
child participants, and proxies wre no-
tified vhat they have Lhe right to com-

‘¢
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plain about improper vendor, farmer,
farmars’ markets, and home food deliv-
ery contincltor praclices with regard vo
program responsibillities; i

(4) Food instrument and cash-value
voucher pick up. Require participants,
parents and carctakers of infant and
child participants, and proxles to pick
up food instrumients and cash-value
vouchers In person when scheduled for
noirition cducation or for an appoint-
ment Lo determine whether particl-
pants arc cligible for a second or Bubse-
quent certification period. However, in
all other clrcumstances the Ssate agen-
¢y may.provide for issuance through an
alternative means such as EBT or
maillng, unless FNS determines that
such actions would jeopardlze the in-
tegrity of program rarvices or program
aceountahility. If a-Stnte agency opLs
te mall. food instruments and cash-
vulue vouchers, It must provide jus-
Lifleation. as part of its alternative
Issuance system in {ts State Plan, as
required in §248.4(a)21), for malling
food iustruments ' and cash-value
voucher Lo areas where SNATP benefils
are not malled. State agencies that opt
to mall food insiruingnts and cash-
valuc vouchers must establsk and Im-
piement a Bystem thab ensurcs the re-
turn of food insituments and cash-
value vouchers 10 the State or local
agency if a particlpant no longer re-
sldes or recelves mall al the address to
which the food lnstruments and cash-
valuo vouchers were malled; and

(5) Mazimiim issuance of food instru-
ments and cosh-value voucher,, Ensure
that no more than a Lhree-meonth sup-
ply of food Instruments and cash-value
vauchers or 4 one-month supply of au-
thorized supplemental foods is issued
&t any one time Lo any particlpant,
parosl or caretaker of an infant or
child participant, or proxy.

(6} Any authorized vendor. Encly State
spency shall allow parclelpants vo re-
ceive supplemental foods from any ven-
dor authorized by Lhe Stale agency
under retall delivery systems.

(s) Puyment lo vendors, farmers and
home  food dellvery controctors. The
State agency must ensure Lhul ven-
dors, farmers and home food dellvery
contractors ure pald promptly. Pay-
ment must be made within 60 days
after valid food Instruments or cash-
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value vouchers are submitted for re-
demption. Actual payment to vendors,
farmers.and home food dellvery con-
tra.cm/rs may be made by local agen-
cies. ’ ;

(L) Conflict of interest. The State agen-
cy musl ensure that no conflict of in-
terest exists, as defined hy applicable
State laws, regulations, and policies,

yvbebween tho State ngency and any veén-
dor, fermer, farmers’ markets, or home
{food delivery conlracior, or hatween
sny local agency and any vendor, farm-
ar, farmers’ markels, or home food de-
llvery contractor under Its jurisdic-
Lion.

{u) Portlicipant viclalions and sane-
tions—(1) General requirements. 'The
State agency musb astablizh proce-
dures designed to control participant
vlolationk. ‘I'he Blals agency also musl
¢stablish sanctions for parilelpant vie-
latinns, Partleipant sanciions may in-
clude disqualification from the Pro-
gram for & period of up Lo one vear.

(2} Mandatory disqualification. (1) Gen-
eral{. Except as provided in paragraphs
(u)(2)it) and (u)2Xiti) of this section,
whenever Lhe Stale Rgoency asserses a
claim of $100 or more, assesses a clalm
for dual participation, or asseRs a see.
ond or subsequent claim of any
amount, the State agency must dis-
qualify tha participanl for one yenr.

(i) Erceplions lo mandutory disquali-
Sfication, The State agency may decide
nol to lmpose & mandatory disqunit.
fMeation If, within 30 days of receipt of
the letter demending repayment, full
restitution is made or a repayment
schedule is agreed on, or, In the case of
# particlpant who s an infant, child. or
under age 18, the Buale or local agency
- approves Lhe designation of a proxy.

{111) Terminaiing ¢ mandatory disyuali.
fication. The State agency muay permit
e poartlclpant Lo rcapply for the Pro-
gram before the end of a mandatory
disqualification perlod if rall -restitu-
tlon la made or o repayment scheduale
s agreed upon or, in Lhe case of a par-
ticipant who [s an infant, child, or
under age 18, the State or local agency
approves the designation of o proxy.

(3) Warnings befure sanctions. The
Stale agency may provide warnings be-
fore impostng participant sanclions,

(4) Fair hearings. Al the time the
State agency notlfies a pariicipant of &

7 CFR Ch, li (1-1-20 Edition)

disqualification, the State agency must
advise the participant of Lke proce-
dures to follow to oblain a fair hearing
pursuant 1o §246.9.

(8) Refuerral lo law enforcement aulhori-
ties. wWnen appropriate, the State agen-
¢y muss cefer vendors, home food deliv.
ery contractars, farmers, farmers” mar-
keus and participants who violate pro-
gram requirements to Federal, Stale,
or local authorlsies for proseccutlion
under applicabile stalutes.

(v} Farmers and farmers' markels. The
8tate agency may authorize farmers,
farmers' inarkals, and/or roadside
stands Lo accept the cash-value vough-
er for eligible fruiir and vepetables.
T'he State agency nust enter into writ-
ten agreements with all suthorized

farmers and/or farmers’ markets. The

ugreement must be signed by o rop-
resontative who kas legnal suthority Lo
obligabte the farimer or {armers’ market
and a representatlve of the State agen-
cy. The agreement must he for a period:
ant Lo excesd 3 years. Oaly formers or
{armers’ markels suthorized by the
State pgency may redeem gha frult and
vegetable cash-value voucher. The
State agcncy must reguire farmers or
farmers’ markels Lo reapply ab the ex-
plration of thelr agreemsents and must
provide farmers or farmers morkels
with not less than 15 days advance
written notlce of the expiration of the
agraement. .

(1) 'The agreement must include Lhe
fallowlng  provistons, although the
Blule agency may determing Lhe exact
wording. The farmer or farmers’ mar-
ket must: N

(1) Assure that the ¢cash-valee vouch-
er Iz redeemed only for eligible frults
and vegelables a8 defined by the Siale
ngoency:

(i1) Provide allglble fruits and vegoua-
hles abt the current price or less than
the current price charged Lo othier cus-
Lomors;

(ili) Acceptb the cash-value voucher
within the dates of their validity and
submit Ssuch vouchers for poayment
within Lhe allowable thine perlod estab.
lished by the State agency:

(iv) Redeom the cash-value woucher
In accordance with a procedure estab-
lishetl by the State aguncy. Such proce-
dure must include s requirement for
the fermor or farmears’ market to allow
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the participant, authorized representa.
tive or proxy wo pay the diffarance
when the purchase of fruits and vegetn-
bles exceeds the value of the cash-value
vouchers (alto known as a split tender
transactlon).

{v) Accept trolnlng on cash-value
vaucher procedures and provide train-
ing to any employees with cash-valug
voucher responsibilitics on such proce-
dures;

(vl) Agree to be monftored for com-
pliance with program requirements, In-
cluding both overt and covert momni-
toring:

(vll) Be accountahble for actions of
emplnyees In Lhe provision of author-
ized foods and related nctivities:

(vill) Pay the Stnle sgency for any
cash-value vouchers transacted fn vio-
tation of this agreement;

(ix) Offer WIC participants, parent or
caratakers of child particlpants or
proxien the same courtesies as othar
customers: .

(x) Comply with the nondiscrimina-
tion provislons of USDA regulations as
provided in §218.7; and

(xi) Notlfy the State agency if any
farmers’ markei ceases operalion prior
{o the end of the authorization period.

(2) The farmer or farmera’ markeg
must not:

{I) Collect sales Lax on cash-valua
vouchear purchases;

(ii) Seek restitution from WI1C par-
Licipants, parent or carstakers of ¢child
particlpants or proxtes for cash-valua
vouchers not pald or partially paid by
Lhe Hlale agency;

(iil) Issue cash change for purchases
that are In an amount less than the
value of Lhe cash-value voucher;

(3) Neither Lhe State agency nor the
farmer or farmers’ marcket has an obli-
gation to renew the agreement. The
Btate agency, Lhe farmeyr, or farmers’
market may lerminale Lhe agrecinent
for cause after providing advance writ.
Len notlficatlon.

(4) Farmer agreemends for Slale agen-
cies that do not authorize farmers. Those
State agencies which authorize farm-
ers’ markets but not individual fargmers
shall require authorized farmers' mear-
X8us Lo onter Into o wrillen agreemenl
with each farmecr within the market
that is authortzed 1o accept carh-valua
vouchers. The State cgency shall set

§2446.12

forth the required torms for the wrlt.
Len agresment as  defined in
§246.12(v)(J) and (v){(2), and provide u
sample agreemans for use by the farm-
ora’ market.

{5) The SBtate agency may dany pay-.
ment Lo the farmer or farmers’ market
for improperly redeemed cash-value
vauchers and may demand refunds for
payments already made on Iimproperly
redesmed vouchers.

{6) The StLate agency may disqualify
e farmer or farmers’ markei for WIC
Frogram abuse. The farmer or farmers’
market has Lhe right Lo appeal a denial
of an application Lo particlpate, a dis-
gualification, or o program sanction by
the S:iate agency. Expiration of an
agreement with a fwrmer or farmers’
market, and clalms actions under
§246.23, are not appealable, .

(1Y A farmer or (armers' market
which commits fraud or engages in
ovher {llegnl activity is liable to pros-
eculion under applicable Federal, State
or local laws.

{8) Monitoring farmers and farmers"
markels, (i) The State agency must de-
sign and Implemont a system for moni-
toring lis authorized farmers and farm-
erf” marxets for compliance with pro-
gram requlreaments. The State agency
must document, at a minimum, the fol-
lowlng information -for all monitoring
visits: nama(s) of the farmer, farmers
market, or roadside stand: name(s) and
slgnature(s) of the reviewer(s), dale of
review: and nature of problem(s) de-
Lected.

(1) Compliance buys. For compliance
buys. the Stale agency must also docu-
maent:

(A} The date of the buy:

{B) A description of the farmer (and
farmers’ market, as appropriate} in-
volved In each transaciion;

(C) Thre types and quantities of (terns
purchased, current retall prices or
prices charged osher customers, and
prica charged for each ttem purchased,
If avaliable. Price information may be
obtained prior to, durlng, or subse-
quent 1o the compliance buy; and

{D} The final disposition of all items
as destroyed, donated, provided to
other authoritles, or kept ns evidence.

(w) EBT—(1) GCeneral. All State agen-
cles shall Implement ERT suatewidn in
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accordance with paragraph {a) of this
section.

(2) EBT cremplions. The Becretary
may grant an exemplion 1o the October
1, 2020 stalewide Implemeantatlon re-
quirement. To be sllgible for an exemp-
tion, 8 Stale agency shall demonstirate
to the satisfactlon of the Secratary one
or mare of the following:

(i) There nre unusual technological
barriers Lo Implemenlalion;

(i1} Operational vosts are not afford-
able within the nutritlon services and
administration grant of tha State
agency. or . ;

(ili) It is In vke best Intérest of Lh
program Lo grant the exemption.

(3 Implementalion dote. I Lhe Beco-

retary grants a Stale ngency an oxemp-

Lion, such exemption will remain in &f-
. fect until: The State agency no longer
meets Lhe condittons on wiich Lhe ex-
emption was based; tho Secrelary re-
vokay Lhe exemptlon or for threc years
from tha date. the . exemplion was
granted, whichever occurs firsL.

(x) Electronic benefil requircments—i1)
Ceneral. State agencles using EBT shall
issue ‘an electronic benefit that com-
plies with the requlrements of para-
graph (x}2) of this seculon.

(2) Elecironic henefits. Each ¢lectronic
benefit must contain the following in-
formatton:

(1) Authorized supplemenlol foods. The
supplemantal foods authorized by food

calegory, subcategory and hbenefit
quantity, to include the cash-value
beneflt:;

(11} First dale of use. The first date of
use on which the electronic benefit
may be used Lo obtain auvthorized sup-
plemental {oods; I

(it)) Tast dale of wse. The last date on
which the electronic benefit may be
usad Lo oblain authorized supplemental
fo0ds, This data must he a minlmum of
30 days, or In the month of February 30
. or 29 days. [rom the first date on which
it may Le used to obtaln authorized
supplemental foods except for vhe par-
ticipant's first month of issuance when
it may be the énd of the month or cycle
for which the electronlc benefit Is
valid: and

{lv) Bencfit issuance Identifier. A
unigue and sequential number. This
number enables the identification of
each benefit change (addition. subtrac-

7 CFR Ch. Il {}-1-20 Edition)

tion or update) made to the partictpant
nccount, ]

(3) Vendor identification., The State
agency shall ensure each EBT purchase
submisled -for elecironlc payment is
matched to an  authorized vendor,
{armar, or fariners’ inarket prior Lo au-
thorizing payment. Each vendor oper-
ated by a single business entity must
be identified separately.

{¥) EBT management and reporting. (1)
The Suale agency shall follow the Do-
partient Advance Planning Document
(APD) reijuiroments and submit Plan-
ning and Implementation APD's and
appropriale updates, for Department
approval for planning, development and
Implemensalion of initial and subsc-
quent EBT systems.

(2) If n Stabe agency plans to incar-
porate additional programns in the EBT
systom of the Stake, the State agency
shall copsult wilth Btale agency ofll-
cinls responstible for administering the
programs prior Lo submitting the Plan-

-

ning APD (PAFPL) document and In-

clude the outcome of those discussions
in Lthe PAPD suhmission to the Depare-
mens for approval.

{3) Each State agency shall have an
active ENUT project by August 1, 2016,
Active EBT project is defined as o for-
mal process of planning, hinplemenva-
tlon, or statewlde Implementation of
WIC EBT. |

(4) Annually as part of the Blale
plan, the Siate agency shall submlt
ERT project stalus reports. AL a min-

_lmum, Lhe apnual stalus report shall

contain: .

(1) Unt{l operating EWI statewide, an
outline of the EDBT implementation
goats pud objeclives as part of Lle
goals anil ohjectives in §246.41a)(1), Lo
demonatrale che Slate agency's
propress Loward statewide ERT imple-
mentasion;

(t1) If operating EBT statewtde, any
information on future EDT changes
and procurement updntes affecting
present oparabions; and

(l11) Such other informatlon the Sec-
retary mny requlre.

(5) I'he State agency shall be respon-
sible for ERT coordination and man-
agement,

{2} EBT food delivery methads: Vendor
requirenients—(1) General. State agen-
cies uwsing EBT for delivering benefits
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shell comply with the vendor require-
nments In paragraphs () through (1) of
this section. In addition, State agen.
c¢les shall comply with reguiremonts
thet.ere detalled throughout Lhis para-
graph {z).

(2) Minimum lane coverage. The Polnt-
of-Sale (FOS) terminals, whether sin-
gle-function equlpment. or multi-fune-
Lion equipment, shall be deployed ns
{ollows: '

(i) Superstores and supermarkets. ‘I'here
will be one POS terminal for every
S1L.000 in monthly WIC redemption . up
to a total of four POS terminalg, or Lthe
number of lanes in the locelion, which-
ever Ik less, AL a minimum, terminals
shall be installed for monthly WIC re.
demption threshold Increments as fol-
lows: one terminel for 50 to 511,000, two
werminals for $11,00} to 322,000; three
werminals for §32,001 to $33.000; and four
terminals for $33,001 and above, A State
agency may uiilize an alternative in-
stallation formula with Department
epproval. The monthly redemption lev-
els used for the instaltation formula
shall be Lhe nverege redemptlons based
on 4 period of up to 12 months of prioy
redempticn;

(i) All olhicr venders. One POS ter-
minal for every $8.000 in monihly re-
demplion up to a total of four POS Lar-
minals, or the number of lanes in the
location: whickever Is less, At a min-
imum,.terminals shall be Installed for
monthly WIC redemption tliresholds as
follows: one terininal for $D to 38,000:
two Lerininals for 58,001 Lo $16,000; threa
terminals for $16,001 Lo $24.000; and four
terminals for $24,001 and above. A Stale
agency may ubilize an alternative In-
statlation formula with Department
approval, The monthly redemption lev.
els used for the Installation formula
shall be Lhe average redemplions hased
o & period of up to 12 months of prior
redemption;

{11l) The State agency shall deter-
mins the number of appropriate POS
terminals for authorized farmers and
farmers’ markets;

{iv) For newly apthorlzed WIC ven-
dore deemved necessary for participant
access by the 'Siate agency, the vendor
srall be provided one POS torininal un-
less the State agency deterinlnes other
factors In Lhis location warrant addi-
Liona] terminals;

§2456.12

(¥) Any anthorized vendor who has
been equippad with'a FOS terminal by
thie State agency may submit evidence
additional Sermirals arc necessary
after the initial POS terminala are in-
stalled;

(vi) ‘Fhe State agency may provide
authorized vendors  wilth additlional
POS terminals above Lhe minlmum
number required by this paragraph In
order Lo permit WIC participants Lo ob-
tatn a shopping list’ or boneflt balance,
ns long as the number of temninals pro-
vided does nob exceed the number of
lanes in the vendor locatlion;
i+ (vil) The Bbate agency may remove
¢xcess POS terminals if actual redsmyp-
vion sclivity warrants a reduction con-
sistent with the redeinplion levels out-
lined In paragraphs (H2)(i) throuwh (i)
of Lhis section.

{3) Payment to vendors, farners oand
farmers' markels, The State agency
shall ensure thal vendors, farmers and
farmners’ inarkels are pald praomptly.
Payment must be made In accordance
with the eatablished Operating Rules
and technica! requirements after the
vendor, farmer or farmers’ markel hos
rubmiltted a valid ¢lectronic ¢laim for
payment.

(an) Impositlon of cosis on uvendors,
Sfarmers and farmers' markels—(1) Cost
prohibflion, Fxcept as otherwise pro-
vided in this section, a2 State agency
shall not impose the costs of any sin-
gle-function equipment or system re-
quired for BBT on any authorlzed ven-
dor, farmmers or farmers' markels in
order Lo iransact EBT. b

(2) Cost sharing. If WIC Program
equipment 18 mului-funclion equip-
mwent, the Stale agency shall develop
cost sharing criteria wlth autharized
WIC vendors, farmers and farmers'
markeis for cosis assoclated with such
equipment in accordance with Federal
cost princliples. Any cost sharing agree-
ments shall Le developed hetlween n
State agoncy and lus vendors, farmers.,
or farmers’ markets depending oo the
t¥pe, scope and capabllities of shared
equipment, The State agency must fur-
nish lts alloeation and/or cost sharlng
methodology Lo the Department ns
parl of the Advanced Planning Docu-
ment for reviow and approval beforve in-
curring costs.
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(J) Feas—(1) Third-party processor cosis
and fees. The Stale agenecy shall nog
pay or relmburse vendors, farmers or
farmers' markets for third-parlty proc-
essing costs and fees for vendors, farm-
ers, or farmers’ markels vhat alect to
accept EBT  uwsing multl-function
equipmont. The State agency or lis
agent shall not charge any fees Lo au-
thorlzed vendors for use of single-func-
tioh equipinent,

L) Interchange fees. 'The Stnle agency
shall not pay or reimburse the vendor,

farmer or [armers' markets for Inter- -

change fees on WIC KRBT transaciions.

(4) Stalewide operations. After comple-
tion of stotewido EBT implementation,
the Stale agency shall not:

(1) Pay ongonlng malntenance, proc.
esslng fees or operational cosis for any
vendor, farmer or farmers’ markel utl-
lizing  multi-funcelon  systems and

. enquipment, unless Lhe Stake agency de-
termines that the vendor is necessary
for participany access. The State agen-
¢y shall continue Lo pay ongolng main-
tenance, processing fees and oper-
ational costs of single-functlon eyuip-
ment; I

{it) Authorize a vendor, fnrmer, or
farmers’ markel Lthat cannot success.
{ully damonstrate EBT capabilily in
accordance with State agency require-
ments, unless the State agency deter-
mines the veador i{s nocessary for par-
ticipany access,

{bb) KT Technical standards and re-
gquirements. (1) Each State agency. con-
tractor and nuthorized vendor partlgl-
paling in the program shall follow and
demonstrate compllance with:

(1} Operaling reles, siandards and
technical requlrements as cstablished
by the Saecretary; and

(i) Other Industry standards identl-
fled by the Secretary.

{2) Tho State agency shall establish
polley permiltting the replacement of
EBT cards and the transfar of particl-
pent benefit balances within no more
than seven business dayg following no-
tice by the partleipanl or proxy Lo the
State agency.

{3) The 8tate ngency shall establish
procedures to provide customer service
duting non-business hours that enable
participanta or proxies to report o lost,
stolen, or damaged card, reporv other
card or benefit issues, receive informa-

7 CFR Ch. It {1-1-20 Edition)

Lion on the EBT food balance and re-
ceive the current beneflit end dave. The
State agency shall respond to any re-
port of o lost, stolen, or damaged card
within one business day of ghe date of
report. If a Btate agency seaks to im-
plement aliernatives Lo the minlmum
service requircments, Lhe agency must
submit the plan to FNS for approval.
(cc) Natioral universal product codes
(UPC) database. The national UPC data-
base is Lo be used by al} State agencles
using EBT' to deliver'WIC food benefils,

[65 FR B3278, Deo, 29, 2000, an amended ot 70 ©

FIL 29579, May 2, 2003; 70 PR 71522, Nov. 0,
2005; T1 PR 56731, Scpl. 37, 2005; 73 FR 66995,
Dec. 8, 2007; T3 'R 10312, Mar. 3, 2008; 71 FR
E55, Jan. 6, 2009; 74 FR 51758, Oct_ B, 2009; 75
FR 15603, Mur. 30, 2010; 76 FRR 50880, Scpt. 28,
2011; 79 FR 12269, Mnr. 4, 2011; 81 FEH 10449,
Mar. 1, 2018; 81 PR 18447, Mar, 31, 2016; 81 FIt
GGAM, Sept, 4T, 2018)

$246.13 Financial management system.

(a} Disclosure of expendilures. The
State agency shnall muintain o finan-
cinl management system which - pro-
vides accurate, current and complete
disclosure of Lhe (inancial atatus of the
Program. ‘I'tis shall include an nc-
counting for all property and other as-
sols and all Program funds recelved
and expended each fiscal year,

(b} Internal control. The Siale sgency
shall malntain effective control over
and accounlabllity for all Program
grants and funds. The State agency
must have effeculve Internal controls
to ensure that expenditures -financed
with Program funds are authorized and
properly chargeable Lo the Program.

(c) Record of erpendilurcs. 'I'ne Stale
agency shall maintain records which
adeguately identify the gource and use
ol funds expendad for Progrum activl-
Lies. Thesc records shall contain, but
are not Hmited to, Information per-
tainlng to auwthorlzation, roceipt of
funds, obligatlons., unobligaled bal-
ances, asscis, Hahllities, ontlays, and
Inoome. ! -

(d) Payment of cosls. The Siate shall
implement procedures which ensure '
prompt and accurate payinent of allow-
able costs, and ensure the allowability
and allocability of costs In accordance
wilth the cost princtpies and standard
provisions of this part. 2 CFR part 200,
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subpart D, USDA implemencing regula-
tions 2 CFR part 400 and pari 415, and
KNS guidelines and instructions.

(e} Identificution of ubliputed funds.
The State agency shall Implement pro-
cedures which accurately ldentlfy obli-
gated Program funds at the thine Lhe
ohligations are made.

() Resolution of audit findings. The
State agency shall implement procas-
dures which ensure timely and appro-
priate resclutlon of claims nnd other
matters resulving from audit findings
and recommendetions,

(€) Use of minority- and women-owned
banks. Conslasent with the natlonal
goals of expanding opportunities for
minorilty busincss enterprises, State
and local agencles are encouraged to
use minarily- and women-owned banks.

(r.) Adjustment of erpendifures. The
Btato agency must adjust projected ox-
penditures Lo agcounl for redeemed
foud Instruments and for other changes
as appropriate.

(1) Transfer of caskh. The State agency
skall have conurols Lo minbmize the
time elapsing belween reccipt of Fed-
eral funds from the U.S. Departmens of
Treasury and the disbuersements of
these funds for Program coste, In the
Letter "of Credit system, the State
agency shall make drawdowna from the
U.5. Department of Treasury's Re-
plonal Disbursing Office as close as
possible to the actunl date that dls-
bursement of funds is mada. Advances
made by the State agency to local
agencies shall also conform to Lhese
same standards.

()) Local agency financial management,
The State agency shall ensure thal all
tocal agencies develop and implement a
financlal management system con-
sistent with requirements prescribed
by FNE and Lhe State agency pursuang
10 Lhe requircments of this saction.

[50 FR 612], Feb. 13, 1985; 50 FR 8493, Fob. 29,
1983, a3 amended at 65 FE BX230, Dec. 29, 2000;
81 FR 60494, Sept. 78, 2016}

§246.14 Program costs,

(a) General. (1) Ths Lwo kinds of al-
lowable costs under the Program are
“food costs” and “nutrition services
and administration costs.' In general,
coste necessary to Che fulfillment of
Program objectives are 1o be consid-
ered allowable costs. ‘The Lwo types of

§246.14

nukrition services and administration
costs are:

(i) Lirect costs. 'T'hose direct cosls
that arz allowable under 2 CPH part
200, subpart E and USDA implemanting
regulations 2 CFR pary 400 and part 415.

(1) Mdirect costs. ‘T'hose Indlrect costa
that are allowable under 2 CFR part
200, suhpart K and USDA implemeanting
regulntions 3 CFH part 400 and part 415,
When computing lndirect costs, {ood
cosls may not be used in the base Lo
which the indirect cost rate is applied.
In accordance with the provisions of 2
CIH part 200, aubpart E and USDA im-
plementing regulations 2 CKR parl 400
and parl 415, a claim for indireck costs
shell be supported by an approved allg-
catlon plan for the determinetion of al-
lowable Indirect costs,

{2) Program funds may not be used Lo
pay for vetroacllve Lenefits. Except as
provided in paragraph (&) of this sec-
tlon and §§210.16(g) and 246.16¢h) of this
part, funds nllocated by NS for food
purchases may not be used o pay nu-
tritlon services and adininistration
costs. However. nutritlon services and
admizistration funds ay be used to
pay for food costs, :

(b) What costs muy ! churge to the food
grant? (1} The S:sate agency may use
food funds for costs of:

1) Acquiring supplemental foods pro-
vided to State or loenl agencies or par.
ticipants, whichever receives Lhe sup-
plemental food first;

(1) Warehousing suppiemental foods:
and ’

(ii1}) Purchasing and renting breast
pumps.

{3) ¥or cosis Lo Le allowable, the
Slale agency must ensura that lood
costd do nol cxcead the customary
sales price charged by the vendor,
home food delivery conlractor, or sup
pller in o direct gistribucion food deliv-
ary systém. In addition, food cosks may
not excead the price limitations appll-
cable to the vendor.

(0) Specified allowable nulrition serviges
and administration costs. Allowabla nu-
writion services and adininistration
{NBA) costs Include the following:

(1) The cost of nulritlon education
and breasitfoeding promotion and sup-
porl which meeus tlie requirementcs of
§246.11. During each fiscal year, each
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State agency shall expend, for nutri-
Lion educntion aclivitles and

breaslfecding premotion and support
activities, an aggregate amount thay is
not less than the sum of one-asixth of
.Uhe amount expended by the State
agency for coals of NSA and an amount
equal to L8 proportionate rhare of the
national minimum  expenditure for
breasifeading promotlon and support
activilies. The amount to be spent on
nutrition educailon rhall he computed
by taking one-sixth of the total fiscal
year N8S8A cxpendiiures. The amount to
be spent by a State Aagency on
bhreastfeeding promolion and support
noblvitles shall be an amount Lhal Is
equal Lo ai least its proportionate
srare of the national mlnimum
hreastfeeding promotion expenditure
as specified in paragraph {¢)(1) of this
section. The national minimum ex-
penditure for breastfeedlng pramotlon
nnd support retivities shall be equal’to
521 mullipiled by the number of preg-
nant aud breastfeeding women In the
Frogram, based on the average of the
last three months for which the De-
partmeanl has finzl data, On Oclober 1,
1996 and each October 1 thersafier, Lhe
521 will be afdjusted ennually uweing the
same Inflation percentage used to de-
termine the natlonal administrative

grant per person. 1f the Stabe agency’s

total reportcd nutritlon education and
breastfceding promotion and support
expenditures ara less than tho required
amount of expenditures, FNS will issue
n claim for the dlfference. The State
apency may request prior writien per-
mission from FNS to spend less than
the required portions of lis NSA grant
for elther nutrltlon educalion ar for
breasifeedlng promotion and support
activities, FNS wlll grant such permis-
slon If the State agency has sulfi-
clently documented that other re-
sources, Including In-kind resnurces,
will be used Lo conduct these activities
al n level commensurute with the re.
quirements of this paragraph {(cX1).
However, food cosbs used Lo purchase
or rent breast pumps may not he used
for this purpose, Nutrition educaldon,
Including breastfeeding promotion and
support, costs are limited to aotivitles
which are distinet and separate eftoris
to heip particlpants understand the im-
portance of nutrition to health. The

“7 CFR Ch. (I {1-1-20 Edition)

cost of dietary assessmenta for the pur-
pose of certllication. the cost of pre-
scriblng and issulng supplemental
foods, the costv of mcreening for drug
and other harmful substance use and
making referrals to drug and other
harmful sulistance abuse services, and
Lhe cost, of ather health-related screen-
Ing shatl not he applied to the expendi-
ture requiremient for nulrition edu-
cation and breastfeeding promotion
andl support activitles. 7he Department
shall advlse Staie agencies regarding
methods for’ minimizing fdocumenta.
tien of the nutritlon education and
hrenssfceding promotion and support
expendilure requlrement. Coste to be
Applied to the one-sixth minhimun
amount required Lo He spent on nutri-
tlon educelion and the target share of
funds required to ba spent on
breastfeeding promolion and support
Include. But need nob e lkmited to—

(i) Salary and other coste for time
spent on nutritlon educetion and
breastfeeding promotlon and support
consultntions whether with an indi-
vidual or groun;

(1) The cosL of procuring and pro-
ducing  nulrition  education and
hreastfoeding promotion and support
materials including handouts, fiip
charts, filmstrips, projectors, [lood
models or other teaching alds, and the
cosl of mailing nutritlon education or
breastfeeding | promotion and suppori
materials Lo participants;

{iii) The cost of training nutrivion or
breastfeeding promotion and support
educators, Including costs related Lo
condueting training sesslons and pur-
chasing and producing training mate-
rials;

{iv)}- The cost of conducting evalun-
tlons  of nutrition educatlion or
breast{ccding promotion and support
activigies, Including evaluatlons con-
ducted hy contractors;

{v) Balary and other costs incurred In
devaloping the nutrill-lon aducation and
breastfeeding promotion and support
poriion of the State Flan and local
agency  nutrition  education  and
breastfezding promotion and support
plans: and

(v} The cost of tmonitoring nutrltion
education and hreastfeeding promotion
and support activities,
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(3) The cost of Program certifteation,
nutrition assessment and procedures
and equlpment used Lo Jdetermine nu-
vritional risk, Including ke following:

(1) Laboratory fees incurred-for up to
two hematological tesis for encmie per
individual per certification period. The
first test shall be to determine anamia
status. Tha second Lest mmay be per.
formed only in follow up to n finding of
anemla when deemed’ necessary for
health monitoring as determined by
the WICG State agency;

(ii) Expendable medlcal supplles;

(i) Medjeal equipment used for tak-
ing anthropomeiric measuremants,
such as scales, measuring boards, and
skin fold calipers; and for Llood anal-
yals  to detect anemin, such as
spectrophotometers,
hemalofluore:neters and centrifuges;
and .

{iv} Balary and other costs for time
spent on nutrition assessment and cer-
Liflicatlon.

(3) The cost of outreach services.

{4) The cost of administering the food
dsllvery system, Including the cosl of
transporting food.

(3) 'T'he cost of translators for mate.
rials and interpreters.

(6) The cost of fair hearings, includ-
Ing the cost of an independent medical
assessment of the appellant, If nec-
O5EArY.

{7} The cost of transporting particl-
pants to clinics when prlor approval for
using Program funds to provide trans-
portation has been pranted by the
State agency and documentation that
such service la considored essentlal to
assure Program access has been filed at
the State agency. Direcy reimburse-
ment Lo participants for Lransportation
cosl s not an allowable coss,

(8) The cost of monitoring and re-
viewing Program operations.

(8) 'Tha cost, exclusive of laboratory
Lerta, of screening for drug and other
harmful substance usé and making re-
ferrals for counseling and treatment
services.

(10} The cost of breaztfeading alds
which direcily support the initiation
and continuation of breastfceding.

(d) Costs allowuble with approval. The
cosls of capital expanditures axceeding
the dollar threshold established In
Agency poilcy and guldance are allow-

§246.14

- able only with the approval of FNS

prior to the capital investment, These
expendilures include the costs of facili-
tles, equipment (including medical
cquipment), autemated dats processing
(ADP) projects, other caplLnl assets,
and any repairs that materiatly in-
crease the value or uscful Ife of such
ARKELR, ’ '

(e) Use of funds recovered from veadors,

" participants, or local agencier, (1) The

Btate agency may keep funds collected
through the recovery of claims as-
scared against vendors, partleipants, or
local agencles. Hecovered funds include

‘those withheld from a vendor as a re-

sull of revliews of food instruments,
prior to payment: Recovered funds may
be used for elther food or NSA costs.

(2) 'I'hese recovered funds may he
used in the fiscal year: ]

(i) In which the inltlal obligntion was
mads;

{i1} In which the clalm arose;

(lit) In which the funds are collected:
or !

{iv} after the funds are collected.

(3) The Btate agency may not credit
any recoveries until:

(i} In the case of a vendor claim, the
vendor hns had the opportunity Lo cor-
rect or justify the error or apparent
overcharge in recordance with
246 120K )(3);

(li) In the case of a participant, any
administrative hearing requestod In ac-
cordance with §2469 has been com-
plated; or !

(lil) In the case of a local agency
clainm, any adminlstrative review re-
quested in accordance with the local
agency agrecrent has heen completed.

(4) 'The State ageucy must report
vendor, participant, and local agoncy
rocoveries to NS through the nornial
reporting process;

{5) The Stale agency must kcup docu-
mentation supporting Lthe amount and
us¢ of these vendor. participant, and
local egency recoveries, ’

(fy Use of funds received as rebates from
manufacturcrs. The State agency niust
cradit and report rebale paymmonts re-
celved from manufacturers In  the

. ]

435



Docusign Envelope ID; 6B460210-9042-4EF 8-AB53-43E489846857

§246.15

month In which the payments are re-
celved.

[30 FR 6121, Feb. 13, 1987, as amcndod ot 32
FR 21737, June 4, 1967; 53 FR 25314, July §,
1938 5¢ FR 16091, Apr. 27, 198%; 58 FIt 11507,
Peb. 26, [993; 58 FR 11303, Mar. 11, 1004; 63 FR
43974, Nov. 18, 1993; 61 FR 67999, Dac. 6, 15969;
84 FR 70178, Dec. 16, 1999; 65 FIt 83280, Dec. 29,
2000; 71 FR 50131, Sepv. 27, 2006; 73 FH 11312,
Mar. 3, 9008; 76 FR S98R2, Sept. 2R, 2011; 81 FR
66184, Sopt. 28, 2016}

§$248.16 Program
grants.

(r) Intercs! earned on advances. Inter-
est earned on advances of Program
funds at the State and logal levels shalt
Le trealed In accordance with the pro-
vislons of 31 CFR part 205, which imple-
ment the reguiremonts of Lhe Cash
Management Improvement Act of 1990,
However, State agencies will not incur
an interest liabilivy to the Federal gov.
ernment on rebate funds for infanl for-
mula or other foods, provided that all
luteresl earned on such funds 12 used
for program purposes.

(b) Other Program income. T'he State
agency may use currenl program in-

- gome (applied in sccordance with Lhe
addition method described in 2 CFR
part, 200, subpart L and USDA Linple-
menting regutations 2 CFR part 400 and
part 415) for costs Incurred in tha cur-
rent fiacal year and, with the approval
of FNS, for costs incurred in previous
years or subsequenl fisgz]l years. Pro-
vided that the costy supported by the

income other Lhan

income further the broad objectives of.

the Program, Lhoy need nol be o kind
that would be permissible as charges Lo
Federa! funds. Money received by the
Scate agency as a rasult of civll money
penalties or fInes azsessed againsl a
vendor and eny Interost charged in the
collection of these penalties and fines
shail be considered as program {ncome.

[50 FR 612), Feb. 11, 1985, a3 amcndod at G}
FH 637, Nov. 18, 1998: 61 FR 13321, Mar. 18,
1939, 71 VR 56731, Sept. 27, 2004. 81 PR 66184,
Sept. 28, 2016]

§248.1G Distribution of funds.

(a) General, This parngraph describes
the tlmeframes for distributlen of ap-
propriated funds by the Department to
pariicipating State agencles and the
autnority for the Secretary 10 use ap-

7 CFR Ch. il (1~1-20 Edition)

propriated funds for evaluation studies
and demonstration projects.

(1) Authorlzed appropriations to
carry ous the provislons of this section
may be madernol more than 1 vear in
advance of the beginning of the flscal
year {n which the funds shall become
available for disbursement to the State
agencies. The funds shall remain avall-
able for the purposes for which nppro-
priated unti] expended.

{2) In =hie case of appropriations legis-
lation providing funds through the end
of n fiscnl year, the Secretary shall
Issue Lo State agencies an inltial alle-
cation of funds provided under such
legiastation nnt later than the. axpira-
tion of the 15-day perlod beginning on
the dale of vhe enactment and:srubse-
quent altocation of funds shall be
Issuad nol later than the beginning of
each of the second, third and fourth
quarters of the flscal year. °

(3) Alloentions of funds pursuant to
paregraph (aM2) of this section shall be
made a8 {ollows: The initial allocalion
of funds Lo State agencles shall Include
nob less than ¥ of the appropriated
amounts for the fiscal year. The alloca-
tlon of funds Lo be made not later than
the beginning of the second and third
yuarters shall cnch include notl less
than % of the appropriated ameunts for
the flacal year. ’

(4} In the cese of legislation pro-
viding funds for n period that cnds
prior to the end of a fiscul year, the
Secrelary shall {ssue to State apencies
an initial allocatlon of funds not later
vhan the explration of the 10-day period
beginning on the date of enactmant. In
the case of leglslation providing appro-
prlutlons for a period of not more Lhan
4 months, atl funds must be allocated
to Stale agencies excopt Lhose resecved
by the Secretary Lo carry out para-
graph {a)6) of tkis seclion,

(5) In any fiscal year unused amounts
from a prior fiscal year that are identi-
fied by the end of Lhe [irst quarter of
the fiscnl year shall be recovered angd
reallocated not later Lthan the begin-
ning of the seccond quarter of vhe fiscal
year. Unused amounta from a prior fis-
cal year that are identified after the
end of the first guarter of e fiscal
year shall be recovered and reallocated
on a thinely basls.
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(6) Up to one-half of one percent of
the sums appropriated for each flrcal
year, nol Lo exceed 35,000,000, shall be
available to the Secretary for the pur-
poae'of evaluating Program perform-
ance, evaluating health benafits, pra-
viding technical assistance Lo [nprove
State ngency ndministrative systems,,;
preparlng reports on program parulei-
pank characterlstics, and administering
pllot projects, including projects de-
signed Lo meel the special needs of mi-
grants, Indians, rural populations, and
to carry out technical assistance and
rasearch evaluation projects for the
WIC Farmers” Market Nutrition Pro-
gram,

{b) Distribulion and applicalion of
grant funds o Stole agencies. Notwith-
standing any other provislon of law,
funds made avallable to the State
agencien for the Program In any flscal
year will be managed and distributad
as follows:

{1) The Hinle agency shall ensure
that all Program funds are usced only
for Program purposes, As 4 pre-
requlsile to the receipt of funds, the
Suate agency shall have executed an
agreement with Lhe Departinent and
_ Bkall have reccived approval of i

Sunte I’lan.

(2) Notwithstanding any other provi-
slon of law, all funds not made avall.
able Lo the Secretary in accordance
wlth paragrapn (ax6) of this section
shall be distributed Lo State agencles
on the basis of funding formulas which
allocate funds to all State agencies for
food costs and NSA costs incurred dur-
ing the fiscal year for which the funds
had been made wvailable Lo Lhe Depart-
ment. Final Buate agency grant levels
r¢ determined by the funding formula
and State agency breastfeeding pro-
motion and supporl expenditure tar-
gets will be {ssued In a timely manner,

(3} When may [ transfer funds from onc
fiseal year lo anether?—(1) Hack spend
euthority, 'The State agency may back
spend Into the prior fiscal year up Lo
an amount equal to one pereent of 1Ls
curreni year food grant and one pec-
cent of its current year NSA grant.
Food funds spent back may be used
only for food costs incurred during the
prior fiscal year. NSA funds spent back
may be used for sither food or NSA
¢o3Ls locurred durlng the prior fiscal

§246.16

year. WiLh prior ¥NS approval, the
Sinle ngency may also back spend [ood
funds up o an amount egual to Lhree
parcent- of its current yeav food grant
in a fiscal year for food costs incurred
in the prior fiscal year. FNS will ap-
prove such n reguest only if ¥NS deter-
mines. Lthere has been a signlficant re-
duction In Infant formula cost contain-
ment savings thet affected the State
agency's abillty to malntaln its par- .
ticipatlon level,

(i) Spend forward authority. (A) The
Suate agency may spend forward NSA
funds up Lo wn ampunt equal to three
(3) perceni. of iLs btotal grant (NSA plus
food grant®) in any fisenl year. ‘I‘hese
NSA funds spent forward may be used
only for NSA costs incurred in the next
fiscal year. Any food funds that the
State aponcy converts to WSA funds’
pursuant vo paragraph (f) of tvhis see-
tlon (based on projected or actuat par-
ticipation Increases during a fiscal
year) may not be rpent forward into
the next fiscal year. With prior FNS &
approvial, vhe State agency may spend
forward addltional NSA funds up to an
amount equal to one-halfl of one per-
cent of its Lotal grant. These funds are
Lo be usad in the next fisenl year for
the development of a ruanagement in-
formation system, including an elec-
tronic benelit Lrensfer systetn.

{BB) Funds spent forward will not af-
fact the amount of funds allocated to
Lhe State agency for any [iscal year.
Funds spent forward must be the first
fundz expended by the State agency for
costs Incurred in the next fiscal year.

(lIE) Reporting requiremenis, In addl-
tion Lo oblaining prior NS approval
for ceriain spend forward/back spend-
ing optlons, the State agency must re-
port Lo FNS the amount of atl funds 1t
already has or intends to back spend
and spend forward. The spending op-
tions inust be reporied at closepul. -

(c) Allocation fornudu. Stale pgencies |
shall recelve grant allocatlons accord-
ing to the formulas described in thls
paragraph. To accotnplish the distribu-
tion of funds under the allocatlon for-
mulas, State agencies shall furnlsh the
Departrment with any necessary finan-
cial and Program dals.

(1) Use of partiripation dala in the for-
mula. Wherever the formula sei forth in
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paragraphs (€)(2) and (¢){3) of this sec-
tion. require the use of partlcipation
dala, the Department shall use partici-
pation data reported by State apelicles
nccording Lo §216.35(b).

(2) How is the aniount of NSA funds de-
termined? The funds available for allo-
cation Lo State npencies for NSA for
sach fiscal year musl be sufficlent to
guarantee a national average per par.
tleipant NSA grant, adjusled for infla-
tion. The amount of the national aver-
nga per participanlt grant for NSA& for
any {iscal year will be an amount equal
to the natlonal average per participant
grant for NSA lasued for the preceding
fiscal year, adjusted for infllation, The
nflation adjustcment witl be equal Lo
the percentage chango between two
villuce. The flrsb 1 the value of the
index for State and tocal government
purchages, as pubiished by the Bureau
of Economic Analysie of the Depart.-
mont. of Commerce, for the 12.nonth
period ‘ending June 30 of the second
preceding fiscal year. The second is Lhe
bast estimate that is avallable al Lhe
start of Lhe fiscal year of the value of
such {ndex for the 12-month period end-
Ing June 30 of the pravious fiscal year.
Funds for NSA costs will be allocated
according Lo the followlng proceture:

(1) Fair shure turget funding level deter-
mination, For each State agency. FNS
will cstablish, using all avaltable NSA
fundy. an NSA fair share target funding
level whlch is based on each Stale
agency's average monlkly participa-
tion level for the fiscal year for which
grants are belng calculated, as pro-
Jected by FNS, Each State agency re-
celves an agjustinent Lo account for
‘the higher per puarticipant costs associ-
ated with small participation levels
and diffecantlal salary levels relative
to a natlonal average salary level, The
formula shall be adjusted to account
for thess cost factors In the following
manner: §0 percent of avallable funds
shall provide compensation based on

., rates which ere proportionately higher
for the first 15,000 or fewer partici-
pantis, ns projecied by FNS, and 10 per-
cent of avaliable funds shall provide
compensatlon based on differentlal sal-
ary levels, as determined by FNS.,

{i1) Base funding level. To the extent
funds are aveilable and subject to Lhe
provisions of paragraph (¢}3}iv) of this

7 CFRCh. It {1~1-20 Editlon)

section, each State agency shall re-
calve an amount equal Lo 100 percent of
the final formula-calculated NSA grant
of the proceding fiscnl year, prior to
any operational adjusiment funding al-
locations  wmnde under paragraph
(e)(2)1v) of this sectlon. 1f funds are
not available to provide all State agen-
cles with their base funding level, all
Stale agencies shall have their base
funding level reduced by a pro-rata
share ae requlred by the shorifall of
available funds. ]

(14} Fuir share ailocation. Any funds
remaining avallabla for allocatlon for
NSA afier Lhe Luse funding level re-
guired by paragraph (c}2)(il) of this
section has heen completed and subject
to the provisions of paragraph (c){2)(iv)
of this gectlon shall be allocated Lo
bring each State agency closer Lo its
KSA fair share target funding level.
NS shall make fair share aliocation
funda avallable to each Stoate agency
based on the difference between the
NSA Iair share target funiding level and
the base funding level, which ara deter-
mined in accordance wilh -paragraphs
ey and (e)(2)(11) of this section, re-
spectively. Fach Stute agency's dif-
ference shzll be divided by tke sum of
the differences for all State agencles,
Lo determine Lhe percenl share of the
avallable falr share alloeation funds
cach State sgency shall recelve.

{iv) Opcrational adjusiment funds.
Each State agency's final NSA grant
shall be reduced by up to 10 percent,
and these fundas shall be aggregaled for
all State agencles within each FNS re-
glon to form an operational adjustment
fund. The Regions shall allocate there
funds to Stale agenciés mecording Lo
natienal guidalines and shall consider
the varylng needs of Htiate agencles
within the reglon.

(v) Operalionatl tevel, 'The sum af each
Slave agency's stability, residual and
operational adjustment funds shall
constitute Lhe State agency’s oper-
ational level. TLis operalional level
shall remain unchanged for such year
aven if the number of Federally-sup-
ported participants in the program at
such State agepncy Is lower than Lhe
Federally-proJecled parlicipation level.
However, if the provisions of paragraph
(8)(2)}1i) of thls section are applicable,
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a State agency will have {ts oper-
ational level for NSA reduced in the
immediately succeeding figcal year.

(3) Allocation of food benefit funds. In
any fiscal year. any amounts remain-
ing from amounis appropristed for
such fiscal year and amounts appro-
priated from the preceding fiscal ycar
after making allocatlions under para-
graph (a6} of this eecition and alloca-
tions for nutrition services and adinin-
{stration (NSA) as required by para-
graph (c)2) of this section 'shall be
. mnade available for food cosks. Alloca-
tions to State agencles for food costs
will ha determined according Lo the fol-
lowing procedure: \

(i) Foir share target funding lezel deler-
minagtion. (A) For each Blake agency,
FNS will establish a fnir share Lonrget
funding lovel which shall be an amount
of funds proporlionala Lo the State
agency's share of the nntional apgre-
gate population of persons who are in-
come eligible Lo participate In Lthe Pro-
gram based on the 185 percent of pov-
erty criterion. 'The Departiment wlll de-
termine each State agency’s popu-
lation of persons categorically eligible
for WIC which are at or below 185% of
poverty, through the best available,
nationally unlform, indicators as de-
termined by the Department. If the
Commodity Supplamental Food Pro-
gram (C3FP} also oporates {n the area
served by Lhe WIC State agency. the
number of particlpants In such nrea
particlpating in the CSFP bul other-
wige ellgible to partlcipate in the WIC
Program, 23 determined by FNS, shali
be deducted from the WIC State agen-
cy's populatlon of income eliglble per-
sons. IT the State ngoncy chooses to ex-
ercise the oplion in §38.7(c)(2) to limls
program participation to U.5. ¢itizens,
nationals, and quallfted oliens, FNS
will veduce the Stale agency's popu-
lation of Income ellgible peragns to re-
ftect. Lhe number of allens the State
agancy daclares no longer aligihle.

(B) The Departanent may adjust the
respective amounts of food funds that
would be allocated to o Btate agency
which I8 ouiside the 48 contiguous
states and the Dlstrict of Columbla
when the State agency can document
that economlc conditions result in
higher food costs for the State agency.
Prior t any such’ adjuslmeni, the

§2456.16

State agency must demonsirate thal it
has ruccessfully  implemented vel-
untary cost conLainment mensuras,
such us Improved vandor managemant
praciices. participation in mulbi-sitate
agency Infant formula rebate contracts
or other cosl containtnent efforte. The
Department may use the Thrifty Food
Plan amounts used in SNAP, or. other
available data, it formulate adjust
ment factors for such State agencles,

(i) Prior year grant level aliocation. To
the extent funds are available, each
State agency shall recelve a prior year
grant allgeatlon equal Lo ins final au-
Lhorlzed grant level as of September 30
of the prior flscal year. If funds are not
available to provide all Sunte agencies
with their full prior year grant level al-
locailon, all State agencles shall have
thelr full prior year grant level alloca-
tion reduced Ly 8 pro-rata share as re-
quired by the shortfall of avallable
funds.

(Lif) Mflationsfuir share allocation. {(A)
If funds remanin avalluble after the allo-
cation of funds under parapraph
(cXA) i) of this section. the funds shall
he allocated as provided in this para-
graph (©)¥@)ith. First, FNS will cal-
culate a target Inflation allowance by
applylng the anticipaled rate of food

‘cost Inflation, as determined by the

Department, to the prior year grant
funding level. Second, FNS will allo-
cate #0 percent of the avallable funds
to all Biate agenciea in praoportionate
shares to meel the Largey inflation al-
lowance. Third, NS will allocate 20
percent of the evailable funds to each
State agency which has a prior year
grant level allocazion, as determined |n
paragraph (e)3Xii) of this seclion and
adjusted for inflation as determined in
this paragraph (cH3)(iii)., which {s stiil
less chan its falr rhare targes funding
level. The amount of funds allecated to
each Stale agency shall Le based on the
difference between its prlor year grant
level allocatlon plus target inflation
funds andt the falr shore funding Larget
level. Ench Stale agency's difference
shall e divided by the surmn of the dlf-
ferences for all such Stale agencios, 1o
determins the percentage share of the
20 percent of avallable funds each State
ngency Shall recelve. In tke ovent &
Siake agency declines any of its alloca-
tlon  under elther this paragraph
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(cHIXi) or paragraph (¢){3)ii) of this
section, Lhte declined funds shall be re-
allncated n the percentages and man-
ner described in  this paragruph
(c)ditl). Once all State agencies re-
ceive allocations cqual to their full
target inflatlon allowance, any remalin-

ing funds shall be allocated or reallo-

cated, in the manner described 1n thls
paragraph (cKaXili}, to those State
agencles &till undor thefr fair share
target funding level. .

(B) In the event funds stlN remaln
afuer completing the distribution In
paragraph (e}3)(1iH(A) of thls section,
these funds shall be ollocated te all
State agencles including those with a
stablliLy allocation at, or preater than,
their foir share allocation. Each Slate
sgency which can document the need
for additional funds shall receive addl-
tional funds based on the difference be-
tween its prior year grant level and {ta
falr share sllocation. Stale agencies
closest to thelr falr sharo allocatlon
shall recelve first consideration.

{iv) Migrant secrvices. Ay lenst % of
ono percent of appropriated funds for
eacl flscal year shall be available first
Lo assure service to eligible mnembers of
migrant populations. For Lhose State
sgencles serving migrents, a poruion of
the grant shall he designated to each
State agency for service to members of
migranl, populations based on that
State agency's prior year reported ini-
grant participation. The national ag.
gregate amount made avallable flrst
tor this puipose shall egual #ie of one
percent of all funds approprlated each
year for the Program.

(v) Special provisions for Indian Stale
ayencles. The Departiment may choose
Lo adjust ¢he allocations andfor eligl-
bles daln Among Indian State agoncies,
or among Indian Stale agencles and
the geograpnic State agenclies in which
they are located when eligibles detn for
tlie State agencies’ population Is deter-
mined Lo not fairly represent the popu-
lation to be served. Such allocatlona
may be redistributed from one.Stnte
agenoy to another, basad on negotlated
pgreements among Lhe affecled State
agencies approved hy FNS.

(4) Adjusiment for new Stale agencies.
Whenever a State agency thal had nou
previously administercd the program
enters inko an agreement with the De-

7 CFR Ch. Il (1-}-20 Editlon)

partment to do 50 during a fiscal year,
the Department shall make any adjusi-
ments o the requircments of this sec-
tlon that are desmad necessary to es-
tablish an appropriate inttial funding
level for such State agency,

(d) Distribution of funds {o local agen-

. rvies. The State agency shall provide Lo

local agencles nll funds made availnble
by the Dopartiment, except those funds
necessary for allowable Sunte agency
NSA costs and food costs patd direculy
by che State agency. The State agoeney
shall distribute the funds based on
clalms srubmitted at least quarterly by
the local ngency, Where Lhe State
egency advances funds Lo local agen-
cles, the Blate agancy shall ansure thal
each local agency has funds to cover '
immediate dishursement naeds, and the
State agency shell offset the advances
made against Incoming . claime as-they
are submitted to cpsure that {funding
lavels refleol the actual expenditures
reported by the local agency. Upon re-
ceipt of Program funds from the lc-
partment, -the State agency shall take
Lhe following actions:

(1) Distribute funds to cover expacted
food costk expenditures andior dis-
tribute caseload targets Lo cach local
agency which are used Lo project food
cost expenditures.

{2) Allocnte funda Lo cover cxpected
local agency NSA costs o a manner
whick takes Invo consideration each
local sgency's necds. For the allocatlon
of NSA funds, the State agency shall
develop an NSA funding procedure, in
cooperation with represenlative local
agencles. which takes inlo account bhe
varying necds of the local apencies.
The Stalc agency shall conslder the
views of local agencies, but the final
dacision as to the funding procedure re-
malns with the Silate agency. The
State agency shall take into account
factors it deems appropriate Lo further
proper, efficlent and effective adminis-
teetion of the program, such as local
apency staflfing needs, density ol popu-
Jatlon, number of persons served, and
avallability of ndininlstrative support
from gther rources.

(3) The State agency may provide in
advance o any local egency Aany
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amount of (unds for NSA deewmed noc-
essary for Lhe successful commence-
ment or significant expanslon of pro-
grem operations durinhg o reasonable
period following oapproval of a new
local agency. a new cost contalnment
measure, or a signlficant change in an
existing cost containment measurc.

{e) Recovery ond reallecation of funds.
(1) Funds may be recovered from a
State agency at any time the Depart.
ment datarmines, based on State ngen-
cy reports of expenditures and oper-
atlons, that the Skate agency is not ex-
pending funds at a rato connnensurale
with the amount of funds distributed
or providerd for expendliures under the
Program. Hecovery of funds may_be ej-
vher voluntary or involuntary in na-
ture, Buch funds shell be reallocated by
the Department through application of
approprinte formulas kot forth in porn-
graph (o) of this section,

{2) Performance stondards. ‘e fol-
lowing standards shall govern exnendi-
wure performance.

(1) The amount allcenled L0 any
State agency for food benefits in ihe
current fiscal year shall be reduced if
ruch State agency'a food expenditures
for the preceding fiscal -year do not
equal or exceed 97 percent of the
amount allocated to the Stabe agency
for such costs, Such reduction shail
equal the difference botween the State
agency’'s preceding yenr food expendl-
tures and the performance expenditurc
standard atnount. For purposes of de.
termining the amount of such reduc-
tlon, the amount allocated Lo the State
agency for food henefits for the pre-
ceding filscal year shall not include
food funds expended for food costs in-
curred under the spendback provision
In paragraph (b)3Xi} of this seclion or
conversion nuthorily In paragraph (g)
of this seclion. Temporary walvera of
the performance standard may Le
granted at the discretion of the Deparg.
ment.,

(li} Keduction of NSA grant. FNS will
reduce the State agency's NSA grant
for the next flecnl wyear il the Siate
agency's current fiscal year per parkici-
pant NSA expenditure is more than 10
percent higher than ibs per particlpant
NSA grant. To avold a reduction to its
NSA grani lsvel, the State agency may
submilt a “good cause’ justification ex-

§246.16

plaining why it exceeded the applicable
limlt on exgess NSA expenditueres, This
justification must be submltted at Lhe
same Lime as the close-oul report for
the applloable fiscal year, Good cause
may Include dramatille and unforesesn
increases In fond costs, which would
prevenl a State agency from meeting
itk projected participation level,

(ill) Spend forward funds. 1f any State
agency nolifics the Department of iLs
intent to spend forward a specific
amount of funds for expenditure in the
rubsequent fiscai yoar, in adeordance
wlth paragraph (b)3)M) of this saction,
such funds shall not be subject to re-
covery by the Departnienl. .

() How do’ I qualify to converl food
Junds to NSA funds based on increaséd
participeiian?—({} Requdrements.  The
State agency qualifies Lo convert food
funds Lo NSA funds based on Incroascd
particlpation In any flscal year in two
WHYR: i .

(1) Approwed plan. A Siste agency
may subimit a plan Lo NS to reduce
average food costs per particlpant and
Lo Increase participation above Lhe
¥FRS-projected tevel for the Slate agen-
cy. If approved, the State agency may
use funds allocatod for food costa to
pay NBA cosis,

(ily Participation increases achieved.
The Stale agency may also convert
food funds to NSA [unds In any fiscal
year If it achleves, Lhrougl acceptable
measurea, Increases In particlpation in
cxcesas of the FNS-projected level for
the State ngency, Acceplable racasures
include uge of cost contalnment meas.
ures, curtailment of vendor abuse, and
breastfeeding promotional activities.
FNS will disallow the Scate agency's
conversion of food funds to NSA funds -
in accordance with paragraph (h) of
this section If: .

(A) The State agency increnses its
parvicipation level through measuras
Lhat are not ln the auirltional inter-
esla of partlelpants: or

(R} It is not othorwise allowabie
under program regulatlons.

(2) Limitation. The State agency may
convert food funds only to the extent
that the conversion s neceusary—

(1) To cover NSA expenditures in the
current fiscal year that exceed the
State agency's NSA grant for the cur-
rent fiscal ysar oand. any NSA funds
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which the State agency has spent for-
ward into the current fiscat year: and

tif) T'o ensure that the State agency
maintaing the level established for the
per participant KSA grant for the cur-
rent {flscal year.

(3) Maximum amount. The maximum
amount the Siale agency may counvery
equals the State agency's conversion
rate vimes the projecled or actual par-
ticipation increase, as applicable. The
converslon rate 1s the saime as the per
particlpant NSA grant and is deter-
mined by dividing the State agency's
NSA grant by the FNS.projected par-
Lielpation level. The NSA granl used In
the caleulatlon euals the initlal ablo.
cagion of current year funds plus the
operational adjustiment funding allo-
cater Lo the Slate agency for thag fls.
cal yoor,

() How do ! qualify to conver! food
Junds to NSA funds for service (o remole
Indian or Native villages?—(1) Iutipible
Staie agencies. Only ‘State agencles lo-
cated In noncontlguous States c¢on-
taining o slgnificant number of remote
Indian or Native villages qualify to
convert food funds to NSA funds under
Lhls paragraph (f) In any fiscal year,

(2) Limilation. In the currenl flscal
yaenr, food funds may be converted only
Lo the exlent necessary bo cover ex-
penditurss Incurred:

{) In providing services (including
the full cost of air transportation and
otker vransporiation) to remote Indian
or Native villages; and

(i1} To provide hreastfeeding support
"In those areas that excoed the State
agency’'s NSA grant for Lhe currens fis-
cal year and any NSA funds which the
Stnte agency has spent forward inte
the current fiscal year,

(h) What happens at the end of the fis-
cal year in which food funds are con-
verted? Ab the end of the flscal year,
the Department wlll determine the
amount of fooil funds which the State
agency was entitled to convert to NSA
funds under paragraphs ({) and (g) of
Lhls soctlon. In the event thal Lhe
Suate agency has converted more Lhan
the permitted amount of funds, the De-
partiment will disallow the amount of
excess converslon.

(1) How do converted funds affect the
caleulation of my prisr year food pran?
and basc NSA grant? For purposes of es-

‘tlon-adjusted value of Lho

7 CFR Ch. Il (1-1-20 Edition)

tablisring a State agency's prior year
food grant and base NSA grant under
parcgraphs (eX2)i) and (c){3){1) of thia
ssckion, respectively, amounts .con-
verted ‘rom food funds to NSA funds
under paragraphs (f} and (g} of this sec-
tion and §248.14(e) during the preceding
fiscal yenr will he treabed ar though no
converslon had taken place.

() Infietion adjustment of the fruit and
vegetable woucher, The monthly cash
valuoe of the frult and vepetable vouch-
er shall be adjusted annually for Infa-
tion., Adjustments are effectlve the
firsl day of each firecal year beginning
on or after OcLober 1, 2008. The infla--~
voucher
shall be equal to a hase value Increased
by a faclor based on the Consumer
Price Index for fresh fruits and vegela-
hles, ns provided in this scclion.

(1) Adjusiment yeur. The adjustmoent
year is the fiseal year that begins Gcto-
har 1 af the current calendar year,

(2) Buse value of the fruil and vegetable
voucher. The base year for calculatlon
of the value of the fruit and vegetable
voucher Is flecal year 2008, T'he base
value ¢0 he used equals:

(i) 38 for childron; and

(ti) $10 for women.

(3) Adjusted value of the fruil and vege-
table voucher. 'I'he adjusied value of the
fruit and vegctable voucher is the cash
value of the voucher for adjustment
years beginnlng on or after October 1,
2008. The adjuated value 1s the hase
value increased by an amouni equal to
the hare value of the fruit amd vege-
table voucher; '

(1) Multiplied by the Inflatlon adjust-
ment described in paragraph (JHd) of
this section: and

(i) Subject 10 rounding as describad
in paragraph (}}(5) of Lhis sectlon.

(4) Infletion adjusiment, The infation
adjustment of vhe frult and vegetable
voucher shall equal the percentage (If
any) by which the annual average
value of the Consumer Price Index for
fresh fruits and vegeiables, computed
frotm monthly values published by Lhe
Bureau of Labor Stattstics, for the
twelve meonths ending on March 31 of
the flscai year immedintely prior to
the adjustment year, exceeds the aver-
age of the mmonthly values of Lhat index
for the twelve montha ending on March
31, 2007.
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(5) Rowunding. If any increase In the
cash value of the voucher determined
under pacagraph (J¥3) of this sectlon is
nob & mulbiple of 31, auch Incrense sitall
be rounded Lo the naxt lowest multipla
of 51. However, if the adjusind value of
the voucher for'the adjustment. year, as
datermined under paragraph (j)(3) of
this sectlon. is lower than the adjusted
value for the fiscal year immediately
prior Lo Lhe adjustment year, then the
adjusted value of the voucher will re-
main unchanged from that immediate
prior fiscal year,

{50 FR 6121, Feb. 13, 1985]

EIMTORIAL NOTE: For FEDEHAL KEGISTRR ai+”

tationg affecking §216.16, sce the List of GIFR
Scctlons Affected, which appeare in - Lhe
Finding Alds section of the prioted volume
nnd at wwnw, govinfo.gow.

§246.16n Infani formulia and suthor-
ized foods cost containment.

(a) Who must use cost confainment pro-
cedures for infant fermula? All State
agencies musl continuously operale a
cosl contalnment system for infant for-
mula that.is implemented in accord-
ance with this section excepl:

(1) Stato agencies with home delivery
or direct distribution food delivery sys-
Lems:

(2} Indian State agencles with 1,000 or
fewer parhicipants in April of any fiscal
year, which are exemnpt for the fol-
lowing fiscal year:

(3} Blate agencles granted a waiver
under paragraph {e} of Lhis seclion; and

{4) State agencles pranted n post-
pentment under paragraph (f) of this
rectlon.

(b) What cost conlainment procedures
must be used? State opencles must use
cither o slngle-supplier competitive
systemn as outlined in paragraph {c) of
Lhis section, or an alternative cost con-
tainment system as outlined in pura-
grovph (d) of this seclion.

(c) What is the singte-supplier compati-
tive system? (1) Under the single-sup-
plier competitive systom, a State agen-
cy Roliclts scaled blds from Infant for-
mula manufacturers Lo aupply and pro-
vide & rebate for fnfant formulas. The
State agency must conduct the pro-
curoment in o menner that maximizes
full and open competition conslstent
with the requiremenis of thls ssction.
A Btate agency musi:

§246.16a

(i) Provide a minimum of 30 days be-
tween the publlcatlon of the solicita-
tion and the date on which the bids are
due, unless exenipted by the Secretary:
and

(i) Publicly open and read all bids
aloud on the day Lha bids are due.

{2) How must @ Stute agency strucbure
Lhe bid solicitation? (1} Single solicitation.
Under the single solicitation system,
the State agency's bld solicitation
must require the winning bldder (o
suppty and provide a rebale on wll in- )
fanl formwulns 1L produces that the
State agancy chooses to Issue. excepl
axemnt infant formulas. Rebuleg must
alee Lo pald on’ any new infant for-
muias that are introduced after the
conlract is awarded. The solleltalion
must  require uidders Lhat de  not
produce a soy-based Infant formula to
sehcontraclk with another manufac-
Lurer Lo supply o soy-basad Infani for-
inula undar the contract. In this case,
Lthe bid solicitation must require Lhat
the winning hidder pay the Stato agen-
¢y a rébate on the soy-based Infant for-
mula suppliecd by the subcontraclor
Lhat ls issued by the State agency. The
bid solicitation must require all re-

bates (including Lhose for soy-based in-

fant formula supplied by a subcon-
tractor) Lo ba calculated in accordance
with paragraph {cKB) of this secllon.
All of these infant formulas are called
contract brand infant formulas,

(ii) Sepurate zoliclialions. Under the
separase Rollcitation systemn, n Stete
agency issues Lwo bid sollcitations.
Any Siate agency or alliance that
served a monthly average of more than
100,000 infants during the preceding 12-
month perlnd shall fssue separate hid
salicliesions for milk-based and wkoy-
based infant forinula. 'I'he first solicl-
tation must require the winning bidder
L0 supply and provide a rebate on all
mllk-based infant formulas IL produces
that the State agency chooses Lo 1ssue,
except exempt Infant formulas. Ro-
bates musl also be paid on any new:
milk-basad Infant formulas that are in-
troduced by the manufacturer after Lte
contract is awarded. These infant for-
inulas are considered to be conlrach
hrand Infant formulas. The second bid
solicitatlon must requlre the winning
bidder to supply and provide a rebate
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on all soy-based infant formulas it pro-
duces that the State agency chooses to
Issue. Rebales must also be paid on any
new soy-based infant formulag that ace
introduced by the manufacturer aller
the contract is awarded. These infant
formutas are also consldered Lo be con-
tract brand infant formulas.

t3) What it the size limitation for a
Stale allionce? A State allinnce may
exisl anong State agencies Lf the Lolal
number of infants served by Stales par-
Licipating In the alliance as of October
1, 2003, or such pubsequent date detor-
mined by the Secrevary for whicl data
Is avallable, does nol exceed 100,000,
IHowever, a State alliance that sxisied
as of July 1, 2004, and eerves over
100,000 infants may exceed this it to
includs any State agency thal served
less than 5,000 infants as of Octeber 1,
2003, or such subsequent dale deter-
mined by the Secretary for which data
s avallablo, andfor any indlen Sunie
agency. The bid solicitation must 1den-

vify the compaesition of Lthe Suate alli.

7 CFR Ch..ll (1-1-20 Edition)

ances for the purpose of a ¢osL contain-
ment measure, and verify that no adal-
tional State shall be pdded Lo Lthe State

-alliance betwoon the date of the bld so-

lielLation and the end of the contract,
The Secrgtary may wolve these re-
nuiraments not earller than 30 daya
after submitting to the Commlittee on
Education and ‘the Workforye of the
llause of Hepresentatives and the Com-
inittee on Agriculture, Nulrition, and
Forestry of the Senate & writtan report
that describes the cosb-vontalmeneny
and competltive henefits of the pro-
posed walver,

(1) On whal types and nhysical forms of
infant formula must bids he solicited? T'he
hid selicitation musl require bldders to
speetfly a rebate for cach of the types
and physleal fornns of infant formulas
speclfied in the following chnrt. Theso
rehates apply proporbionally to olher
infant formulas produced hy the win-
ning Lidder{s} {scc paragraph (c)(6) of
Lhis rection).

Tyhe of Infant kemuda

Pnyskend 'orms of ntant
feenula

infant lomuta requiremen:s

@ For a singla sclicalian, the acliciniion Mast requte LITAHS (6 sp ety 0 ebale amdun: lor the tolowing:

A single mA-nased in'ant formada {primary con-
iract infoni lommuta); biddant musl specily the
Erard nama ol the milk-basod snlant lorrula for
whith the rebaie is baing specified.

to-fged,

Cencuniratad lguid,
podorad, i reagys

Manls raguircants uniGr § 245, 10{0}{1)(#) nnd
§2ABAO{OK2IGN)  and sullalda tor routine
kuance (o 114 majonty of Qenarafty Rualihy,
Ful-lerm lnlanis, )

3 For saparate sckcilationa, Iha soliciation mwst reauina bidders 1o spazily o mbata amaunt for tha Tatlowirg.

[A] A singie mik-bAsed indant formuls {prmary
mlebasad contract brand Infan) lommula); bid-
dars must 4pacily the Erandt nvma of (e miti-
bagsd ialant kemuda lor which tha rabata ia
baing spaciied,

o-dnea,

Corcentrated bouid,
powsatad, md ready-

Maels spguicenarts unoe: § 246, 10{e)(1){iH) and
$246.10(0)(2)1N  and sultatie for mutine
sausnce (o the majonty of genemaity heakny,
Tul-{eim dnlants,

{8 A single 30y-basta indant lormuta (pimary
woy-besud conltact brand infant loimada); bigk
ders mwst ppeclly the brand name of the suy-
based infant fannuta lor which itw rebate b
being specdied.

1o-leed,

Conrent-ated Siguid,
powdared, and roxy-

Mects requirenents under § 2¢6.10{s](1)(d) and
§245.10(0)(2)0n).

(5} ffow are contracts awarded? A
Stale agency must awerd the con-
traci{s) Lo the responsive and rcspon-
sible bidder(s) offering the lowest total
monthly net price for infanl formula or
the highest monthly rebate (subject to
paragraph (c}4)(ll) of this section) for a
standardized number of units of infant
formula. ‘The State agency musi cal-
culate the lowest net price using the
lowesl nattonal wholesale cost per unit

for & full trucklead of the infant for-
mula on the date of the bid opening,

{i) Calculating the standardized nuntber
of units of infanl formula, The State
agency musl speclfy a standardlzed

"number of units {e.g.. cans) of infant

formula by phesieal form (e.p., con-
centroced liquid, powdered, and ready-
to-feed) to be bid upon. The standard-
lzed number of uniiLs most conueln the
equivalenu, of the total number of
ouncas by physical form needed Lo give

444



Docusign Envelope I1D: 6B480210-2042-4EF8-AB53-43E489846857

food and Nuliilion Service, USDA

thé maximum allowance 1o the average
monthly number of Infants using each
form. The number of infants does nol
include infany participants who are ex-
clusively breastfed and those who are
issued exemptl infant formula. The av-
erage monthiy numher of infank using
each physical form niust he besed on at
least 6 months of the mosi recent par-
Lieipation and issuance data. In order
Lo calculate the standardized number
ef units of Infant formula by form to be
bld upon, the average monthly number
of infants using each physical form is
multlplied by the maximum monthly
allowable number. of ounces for aach
form f(as allowed updar
§246.10(e)9)('L'ablel)), and divided by
Lhe corresponding unlt slze (i.e., num-
ber of ounces per unil bolng bid). In
order Lo compare bids, cosal cost 18 eal-
culated by multiplylng this standard-
ized number of unlls by Lhe net price
for each physical form. Alternatlve cal-
culations that arrive at a mothemati-
eally equivalent result ore ncceplable.

(1) Patermining tho lowest tolal month-
ly net price or highest rebuale. To deler-
mine the lowest Lotal monthly net
price a State agency must multlply.the
net price per unlt by 'the established
standardized amount of Infant formula
to ha bld upon as calculated in para.
graph {c)(4)(i} of this section. 1f the hid
evaluation [s based on higheat rebate
offered, the State ngency inust mul-
Liply Lhe rebete offercd by the estab-
lished amount’ of infant formula to be
bld upen as calculated in paragraph

, {C)4X1) of this section.

{iil) Highest rcbale limitation, Belore
issuing the bld solicitation. a State
agency that elecls to evaluate blds by
highest. rebnte must demonstrale Lo
FNS' satisfaction that the welghted av-.
erage retall prices for different hrands
of infant formula in the State vary by
5 parcont or less, 'The weighted average
retail price must Lake into account the
prices charged for ench.-type and phys-
fcal form of infant formula by author-
fzed wvendors or, i a Suate agency
elects, it may include slores that do
not parbicipate in the \WIC program in
the State, The State agency must also
base calculztlons on the proportion of
each type and physleal form of Infant
formula the Stale agancy issues based
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on the data provided Lo bidders pursu-
ant 1o paragraph {(¢)(6) of Lhik seclion,

(6) What duto must be provided to bid-
ders? Tre State agency must provide as
part of the bid solicitation the particl-
pation and infunt formulg usage data
and vhe standardized number of ounces
by whysieal form of Infant formula Lo
be used in evaluating bids ag described
In paragraph (c)4} of thig sectlon. ‘The
Blale agency must notify blddsrs that
the particlpatlon and infant formula
usags data does not necessarily reflect
the, actual issuence and redemption .
“that will occur under the contract.

(Ty How 15 Lthe rebaie to be calculuted on
all alher contract brand infant formuias?
All blds mest specify the rebates of-
fered by each bldder for the primary
contract infant formulafs), After the
contract is awarded, Lthe Stale agency
musl calculate the percentage discount
for all other contract bhrand infant for-

 mulas {i.e,, all other infant formulas

produced by the bldder other than ex-
empy Infant Jormulas) -approved for
{ssuance by Lthe State agency. 'I'he
State ngency must use the following
method in calculating the rebates:

(1) Calewlation. nf percentuye discounis.
Rehates for contract brand infant for-
mulas, other Lhan the primary con-
tract Infant fornmmlafs) for which bids
ware recelved, musi be caleuiated by
first determnining the percentage dis-
count for each physical form (e.g., con-
ceniraled liguid. powdered, and ready-
to-fecd) of the prhinary contract infant
forinula(s). 'The percentage discount
nwust be calculated by dividing the re-
bate for the primary contract infans
formula by the manufacturer's lowest
national wholesate price per unit, as of
the dale of the bid opening, for a full
truckioad of the primary contract in-
fant formula. The percentage discounts
must he ysed to determine the rebate
for all ouher contract brand infant for-
mulas approved for issnance by the
State agency.

(i) Calcululion of rebute amount, 'The
rebate for cach type and form of all
other contrach brand infant formulas
muel be caloulated by mululplying the
percentage discount by the manufac-
turer’s lowest navlonal wiiolesale price
per unii, a8 of Lhe date of the bld open-
ing, for o full trockload of the other
contract brand infant formula. 'The
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percentage discount used for each 'aof
the other contract brand infant for-
mulas depends on the physical form of
the infanl fermuta, For oxample, if vhe
percenlage discount provided for ghe
primary contract brand powdered in-
fany formula’is 80 percent of ils whole-
snle price, the same perceniage dis-
count must be applied to all other con-
tract brand powdered Infant formulas.
Tre rebate for any types or formis of
contract brand infant formulas that

are Introduced durlng the contract peo-.

rlgd must ba c¢alculated using che
wholesale prices ol Lhese new conlract
Lrand infant formulas at the time the
infanl  formulas are approved for
issuance by the Stato agency.

(i1} Calculation of rebates during con-
tracl term. The rebates resulting from
the application of the percenlage dis-
count must remain the same through-
out Lhe contract perlod excepl for the
cent-for-cent rebate adjustiments re-
nuired In paragraph (e}Gi(iv)} of Lhis
section.

(1v) Cent-fer-cent rebate adfusimenis,
Bid solicitations musk roguire the man-
ufacburar Lo adjust rebaies for price
changes subsequent to the bid opening.
Price adjustmenls must reflect any In-
crease and decrease, on a cenb-for-cent
basis, In the manufacturer's lowest na.
tlonal wholesale prices for o full truck-
load of infant formula,

(B} What f5 the first choice of issuence
for infant formula? ‘The "Siate agency
mush use Lhe primary contraclh Infgnt.
formula{s) os the first chojce of
issuance {by physical form), with all
other infant formulas fssued as an al-
ternative (see §246.10¢e)(1)(1ID).

(9) Under what circumstances may ihe
State agency issue other contracl brand
formulas? Excepl as required in para-
graph (cXT) of this section, the State
agency may chooss to approve for
issuance some, none. or all of the win-
ning bldder's olher infant formulads).
In additlon, the Stale agency may re-
rulre medical documentation beflore

Issuing any contract brand infunt for-

mula, excepl as provided Ly paragraph
(¢)(T) of this sectlon (see §246.10(c)(I)(1))
and must require medical documenta.
tlon before lIsseuing any WIC formula
covered by §246.100c)(1)(Lii).

(d) What is an alternative cost conlain-
ment system? Under an alternative cost

7 CFR Ch. Il {1~1-20 Edition)

contalnment system, n Stnle agency
elects to implement an jnfany formula
cosl containment system of its cholce.
The State agency may only implement
an alternative system if such a system
provides a savings equal to or greater
than a singie-supplier compatitive sys-
tem. A State agancy must conducl n
cost comparison demonsitrasing such
savings as described in paragraphs
(dX(1) and (d)(2) of thia section.

(1) flow must the Stale agency structure
the bid solicitation? The State agency
must sollcit blds simultanequsly using
the single-supplicr compeatitive system
described in paragraph (c) of this scc-
sion and the allernzatlve cost contain-
menl system(s) the State agency has
Relected. The State agency may pre-
scribe standards of its cholee for Lthe al-
ternative cost contalnmenl system(s),
provided that conditions aatablicrhed

. for each syslom addreseed in the bid so-

liclvation include idenlical bid speei.
fications for Lhe contract period length
and the types and forms of Infant for-
mula(s) to be included in the systens.
In addicion, the alternatlve cost con-
Labnment system must cover the types
and forms of infant formulas roybinely
izsued to the majority of generally
healthy. full-term Infanis. The State
agency must use the procedure out-
Hned in paragraph (dX2) of this section
in conducting n cosL comparison to de-
Lermine which systen offers the great.
esl kavings over the entlre contract pe-
riod specifiod in the bid solicitation.

(2) How docs the Slale agency conduct
the cost comparison?, (1) Establishing in-
fant formula cost centainmen! sauvings.
(A) Savings wunder [he single-supplier
competitive spstem, The Slate ngency
musl project fnod cosy savings In the
single-supnlier competilive system
based on the lowest monthly nel price
or highest monthly rebate, aa described
In paragraph {c)(4) of this ssction.

(3} Savings under an alternative cosl
confaimment system. 'T'he Stale agency
musth project food. cost savings under
alternative cost containment systams
based aon Lhe lowest monthly nel ¢osl
or higheat monthly rebale, as descrihed
in paragraph {c)(4) of this section. Food
cost savings must be based on Lhe
slandardlzed amount of infans formuln
expected Lo be Issued as enlculated for
a single-sepplier competitive system,

446



Docusign Envelope 1D: 6B460210-9042-4EF8-AB53-43E489846B57

.Food and Nuirtion Service, USDA

praoreted by the percantape of antici-
pated total Infant formula purchases
attributable to cach manufacturer. The
Stule agency must use tha aggregate
market share of the manufncturers
submitting bids in calculating 1Ls cost
savings estimate.

" (C) General. 1n establishing ihe poten-
tial food cost savings under ecach sys-
Lem, the State agency muslt Lake Into
consideration in its estimate of Ravings
any Inflation factors which would af-
fect the amount of savihgs over Lhe life
of the contract. Further, the Btate
agency must not subtract any loss of
payments which would occur under the
Lterms of a current contracl as a result
of any Stale agency actlon to be effec-
Live after explration of the contract.

(1) Nutrition services and adminisira-
lion cost adfjustment, ‘I'ho Stale agency
must deduct from Lhe feod cost savings
projected for each systemn under this
paragraph {d) the nutrition services
and administration costs assoclated
with developing and lmplementing—
but not eperating—each cost contain-
ment system. Thie Includes any antici-
pated costls for modifylng jus auto-
mated dale proceasing system or com-
paonents of iLs food dellvery syslemis),
and of tralning participanis, local
agencies, vendors, and licensed health
care prolessionzis on the purpose and
procedures of the new system. For con-
tracts of two yerrs or less, such cosis
must be proporiionately distributed
over at least a two year period. The
State agency must not deduct any
cosLs assoclated with procurement. The
Blate agency muat ftemize and justily
all nutrition services and administra-
tlon cnat adjurtments as necessary and
reasonable for the development and 1im.
plementation of each system.

(ili) Final cost camgparison. The State
agancy must calculate the food costs
savings and deduct the appropriate nu-
trition services and administration
costs for each systemn for which bids
were recelved. The Stube agency must
fmplement Lthe single-supplier competd-
tive system, unless [t3 comparative
cost analysls shows thoat, over Lhe
length of the contract stipuleled in Lhe
bid solicitation. an alternatlve coal
containment system offers savings ab
least equal to, or greater Lhan, those
under the competilive single-suppllier

§246.160

system. If the comparative cost anal-
yals permits salection of Lhe alter-
native cosl conlalnmenl systemn and
the Suale agency wishes to implement
that system, 1t must lirst submit a
State Plan amendment with ghe cal-

Jculatiens and supportlng documenka-

tion for this cost analysls to FKS for
approval. Only afver the calculatlons
are approved by FNS may the State
agency award the contrack or contracls
under the alternaxsive cost contalnmentg
system.

(e} fow docs a Slate agency request a
waiver of the requirement for a single-
supplicr competitive system? A, State
agency which, after compteling Lhn
cost comparigon in paragraphs (d)(2Xi)
through (d)(BHiii) of thls reclion, 15 re-
gqulred to implement the slngle-sup-
plier competltive cosL  containment
system for iInfant formula procure-
menk, may reguesy a waiver from FNS
Lo permlL it to Implement an alier-
natlve system. State agencles must
support all waiver requests with docu-
mentaLlion In the form of a State Plan
amendment ¥ required under
§246.4(2)(14)(x) and may submit such re-
quests only In ellher of vhe following
circumnstances:

(1) The difference between the single-
supplier competitive system and the
atternalive cost containment system is
less than 3 percent of the savings an-
ticipnted under the latter system and
nob rmore than $100.000 per annum.

(2) Tho einglesupplier competitive
sysiem would be Inconsisient with the
sfficient or effective operation of Lhe
program. Examples of Justifications
FNS wiil not accepi for & waiver, in-
clude, bub are not limited to: preserva.
tlon of particlpant preferance for oth-
erwise nutritionally equivalent infant
formulas; maintenance of health care
professionals’ prerogatives to prescribe
okherwise nutritionally eguivalent in-
fant formulas for non-medlcal reasons;
potentlal loss of fres or otherwise dis-
counte! materlals to WIC clinles and |
ather health care fachlities: potaential
Inability of 8 manufacturer salected in
accordance with applicable State pro-
curement. procedures to supply con-
tractually-specified amounis of infent
formula; and Ghe possibility of inter-
rupted infant formula supplies Lo retail
outlets as a consequence of entering
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Into a contract with a single manufnc-
Lurer. .

{f) How does a Siate agency request a
posiponemenl of the requivemen! for a
continuously operated cost coniainmen!
system for infant formula? A Htate agen-
cy may request a postponement of the
requirernent to continuousty operate o
cost containment systam for infant {or-
mula that has been impiemented (n ac-
cordance with this seclion. However, p
State agency may only request a post-
ponement when it has taken uimely
and responelble action Lo implement a
cost conblalumeny system before Iis
currenl system expires bul has bheen
unable to do so dus to procurement
delays, disputes with FNS concerning
cost contninment Issues durlng the
State Plan approval process or other
circumslances beyond lts control. The
written postponement regugst must be
submitied to NS before the expiration
of the current system. The postponce-
ment pariod may he no loager than 130
days, If o posiponcement is granted, the
Stato agency may extend, renew or
otherwise continue an existing syslem
during the pericd of vhe postponement,

(g) May a Stele quency implement cost
containment syslems for ciher supple-
mental foods? Yas, when a Sinte ugency

finds that it is practicable and feasible-

L implement n cost contalnment sys-
Lem for any WIGC food other than infanl
formula. The State agency must:

(1) Provide notificallon to T'N§ hy
means of Lhe Htate agency’s Siate
Plan.

{2) Comply with parugraphs (X2} and
(k) of this section.

{3y Provide a minimum of 30 days be-
tween the publication of the soliclta-
tion and Lne date on which uhe bids are
due, unless exempted by the Secretary.
The State must publicly open and read
all bids alouwd on the day the blds are
dye.

(4) Issue separate sollefzacions for nu-
thorized foods If any alliance rerved a
montiily average of more than 100,000
tnfants during the preceding 12-month
© period. '

th) Whal are the implementation (ime
Sframex for Indian Siale agencics [hat lose
their exemplion from the infant formuia
cost conlainment requiremeni? 1f an In-
dian State agency operating a retall
food dellvery syetem expande “itg pro-

7 CFR Ch. Il (1-1-20 Edition)

gram  partleipation above 1000 and
Lhereby loses iLs exemption from the
requiraments of peragraph {a) of this
secivlon regarding the method of cost
containment for infanl formula, Lhen
the Indian State agency must begin
compliance willl paragraph (a) of chis
section in accordanca with Lime frames
ostahlished by FNS. .

(1) What are the penalties for failure to
comply with the cost containment require-
menis? Any Siale agency thal FNS de-
Ltermines to be out of compliance with
the cost contninment requiraments of
this part must not draw down on or ob-
ligate any Program grant funds, nor
will I'N& moke wny further Program
funds aveilable to sucll Slave agency.
until it is in compliance wish these re-
quirements. '

(J} Whal provisions are prokibited to be
included in cost contuinment conlracls? A
Suate agency may not igsue hid solici-
tatlons or enler Into contracts whirh:

(i) Preseribe cenditions Lhat would
vold, reduce the savings under or oth-
erwise Hmit the original contract if
the State agency sollgited or socured
bids for, or entered into,'a subsequent
cost containment contract to take ef-
foct afier the expirntion of Lthe original
conLracy;

(%) Does not include Lhe reglstration
and certification reguirements in
§246.10(g),

(3 Reguire infant formuala manutac-
turers Lo submit bida on tnore than one
of the systems specifled In the invita-
tion for blds; or ]

{4) Require infant, formula manufac-
turers to provide gratis infant formula
or other Lems.

(k) Whal are the requirements for in-
fanié formula ane? awlhorized food rebafe
invoices? A Btate agency musl have o
aystem in placo that ensures infant for-
muln and asuthorized food rebate in-
volces, uvnder competitive bldding. pro-
vide o rensonable estimate or on aclual
count of Lhe number of units purchased
by pariicipants in the program.

(1) Whal ure the reguirements for the
natiorul cost containment bid selicitalion
and selection for infant fermuia? FNS
will solicly and selecy bids for infant
formula rebates on behalf of State
arencies with retail food delivery sys-
Lems based on the following guidelines:
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(1) I'NS will soliclt bids and select
the winning bldder(s) for infant for-
mula cost conteinment contracts only
If two or more Stahte agencles with re-
tall food delivery systems request FNGB
te conduct bld solicltation and relec-
tlon on thelr behalf. FINS will conduct

Lhe bid solicltation and selectlon proc-.

ess only and wili not award or enter
Into any infant formula cosi contaln-
ment contract on behall of the lndi-
vidual 8Stale agencies. Fach Stale
agency will Individually award and
enter Into infant formula cost contain-
ment contraci(s) with the winning hld-
der(s). Stalo agencles must obtain the
rebales direcily from Lhe infant for-
mula manufacturer{s). FNS will con-
duct the bld selicitation in accordance
with thls paragraph (1) and the com-
petitlve bidding procurement proce-
dures of the State apency with Lhe
highest infanu parvicipation in the bid
group on whose behalf bids are being
sfoliclted. Any bid protests and contrac.
tual dispules are the responsibiilty of
the Individual State agencles to re-
solve.

(2) WS wlll make a written offer o
all State agencies to conducy bid solicl-
latlon and selection on their behalf at
least once every 12 months, FNS will
gsend State ngencles a copy of Lhe draft
Request for Rebates when making Lhe
offer to Stals agencies. Only Suate
sgencies thabt provide the informatlon
requirad by this paragraph (12} In
writing, rlgned by a responsible State
agency official, by certified mall, re-
turn receipt requested or by hand de-
Hvery with evidenoe of receipt within
15 days of recelpt of the offer will big fn-
cluded In Lhe natlonal bid soliciwatlon
and selection process. Fach Interested
State agency must provide:

(i) A statement that the Siate agen-
¢y requests FNS Lo conduct bld soliel-
Latlon and selection on {ts hehalf;

(11) A statement of the State agency'sr
minimum procvrement procedures ap-
plicable W competltive bldding (as de-
flned in §346,2) for infans formula cost
containment contracts and supporting
documentation;

(ill) A statement of any limilation on
the duration of Infany formula cost
containment contracts nnd supporting
documentation;

§246.16a

{1v) A slalement of any conlractual
provislons required to be inecluded in
infant formula cost containment con-
tracts by Lhe State agency:

{v) The most recent avallable average
moanthly number of infant participants
less Lhose infant particlpanis who are
exaiuslvely breastfed and those who are
issued exempt infani formula. The av-
crage monthly participation lavel must
be based on at least 6§ months of par-
ticipation data.

(vi} Infanl formula usage rates by
Lype (e, milk-based or soy-bmsed))
foerm f{e.g.. concenlrated, powdered,
ready-to-feed), container size, and sup-
porting decumentation;

{vll) A statement of the termination
date of the Btate agency's current in-
fant formula cost containinent con-
tracy; and

(v1il) Any other related information
that FNS may request.

(3) If FNS determines vhat the num-
ber of State agencies making the re-
tuest provided for In paragraph (1)(2) of
this section does not comply with the
requirements of paragraph (c)(2) of Lhis
scction, FNS suall, in consuliation
with such State agencies, divide such
State agencles Into more than one
group and solicil bids for each group.
These groups of State apancies are re-
ferred to as *‘bid groups.” In deter-
mining the slze and composition of the
bid groups, FNS will, Lo the extent
pracuicable, take InLo account the need
to maximlize the number of potential
bidders s0 as to increase competition
among Infant formula manofacturers
and the slmllarities In the State agen-
cles’ procurement and conlract re-
qulremants (as provided by the State
ageneles In accordance with paragraphs
CI2)(11), QOX2)EH), and (X3xiv) of Lhis
saction). FNS reserves Lhe right to ex-
clude a Stale agency from the national
bid solicitation and selection process if
FNS detarmlines thal the State agen.
cy's procurement requirements or con-
tractual requiremenis are so dissimilar
from those of the ovher State agencles
in any bid group that Lhe State agen-
cy's inclusion in the Lid group could
adversely affect the Lids,

(4) For each bid group formed pursu-
ant Lo paragraphs (1)2) and (1)(3) of this
#ectlon, FNS will use for soliciting blds
the competitive bldding procurement
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procedurss of the State agency In the
group with the highest Infant partici-
pation. To the exlenl not inconsistent
with Lthe requirements of this para-
graph (1), FKS will use thai ses of pro-
codurcs In sollclting the bids for ithal
bid group of State agencies.: FNS wlll
notify each State agency in the hid
group of the choice and provide Lhem
each a copy of the procurement proce-
dures of the chosen State agency. Kach
State agency must provide FNS a writ-
ten statemens, signed by s responsible
- Blate agency official, by certified mall,
return recelpi requested or by hand de-
Itvery wlth cvidence of receipl stating
whether Lhat Ssate agency is legally
autrorized Lo award an infant forinula
cost containment contract pursuant o
that 6ol of procedures within 10 days of
the receipt of the nolificalion. If the
Stala agency determines it 15 not le-
gally authorlzed to awacd an infant
formula cost containment contract
pursuant to thoso procedures, thal
State ngency may not continue in that
round of the national bid solicltatlion
and salection. -

(5) AL 2 minimum, In solicléing bids
FNS will address the following:

(i) Unless FNS detearmines that doing
0 would not he in the best interost of
the Program, bids wlll be solicited for
eilher: .

(A) A single contract for cach Suate
egency under which the winning bidder
will ba required to supply and providp
rebatea on all infant fornwlas produced
hy that manufacturer {except cxcmpt
infant formulas) that are issued by the
State agency. Jf that manufacturer
does not produce n moy-based Infani

formula, the winning bidder will be re-’

guired to subconlracl with another
manufacturer for a soy-hasad infant
formula and the winning bldder will be
requlred to pay a rehbale on Lhe soy-
based infant formula; or

{B) Two separate contragts for ench
State agency. Under the first contrace,
the winning bidder will supply and pro-
vide & rebate on all tha milk-based tn-
fant formulas the winning bidder pro-
duces {except exempt infant formulas)
that are Issued by the State agency
and under the sccond contract the win-
ning bldder will supply ond provide »

rebata on all the soy-based Infanl for-

mulas the winning bldder produces (ex-

7 CFR Ch, Il (1-1-20 Edition)

cept exempt infant formulas) that are
issued by the State agoncy.

(i) The infant formula cost contaln-
ment contrack{s) Lo be enterad Into hy
the State agencias apd infant formuln
manufaclurers must provide for a con-
stant ney price for {nfant for:inula for
the full term of the infant formula cost
containment conbract(s). .

(1) The duration of the infant for-
mula cost containment contracts for
cach bid group will be determlined by
PFHE in consultasion with the State
agencies. The term will be for' n period
of not less than 2 years, unless the law
applicable to a State agency regarding
the duration of iInfant formula cost
conlainment conlracts 18 moro restric-
Live than Lhis paragraph (1M5)ili). In
such casea, tha term of the contract for
onty that State sgency will be for one

‘vear, with tha option provided Lo the

Sitate apency Lo extend Lhe contract: for
a specitied number of addictonal ysars
(to be determined by FNS in consulta-
tion with the State agency). The date
on which the individual State agencies’
current . infant formula cost contain-
ment contracks terminate may vary, so
the infanl formula cost containmment
contracts awarded by the Stale agen-
cles withiln a bid group may begin on
differant dates.

{lv) FNE will nolL prescribe conditlons
that are prohibited under paragraph (j)
of this section, . )

{v) FNS will soliclt blds for rebaves
only from infant formula manufactur-
ers. FNS may limit advertising to con-
tacting In writing sach Infant formula
manufacturer which has registered
with the Secretary of Health and
ffuman Bervices under Lhe Federal
Food, Drug, and Cosmnelic Acl (21
U.5.C. 321 el seq.).

(6) FNS will select the winning bld-
deris). The wlnning bidder(s} will be
the responsive and responsible bld-
der{s) meeting the apecifications and
all bld terms and condilions which of-
fers the lowast net price welghted to
tako invo account infant formula usage
rates and Infant pacticipation. In all
instances the winning bldder(s) wlil be
these which singly or in comblnation
ylald the grealest aggregate savings
based on Lhe nel price weighted to take
into account the Infant formula usage
rates. To break a tle between 2 equally
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low bida, FNS will select the bidder to

© be awarded the Infant [ormula cost

containment contract hy a drawing by
lot limited Lo Lhe bldders which sob-
mitted thoae bids.

(1) Onca PNS has conducted bid selec-
tion, a State agency may decline to
award Lhe infant formula cost contaln-
ment contract{s) only If Lhe State
agency determines that awarding the
conkract{a} would nol be in Lhe best 1n-
Lorests of its Progranm, taking Into ac-
count whether the nalional bid selicl-
tation and selectlion would achieve a
lower aggrogate savinge.

(8) As soon os practleable aftor sa-
lecting che winnlng bld(s), FNS will no-
Lify the affected Slate agencies In wril-
ing of the bid- results, including the
name(s) of tha winning bidder(s). Il a
State agency choores Lo request ap-
proval Lo decline Lo award the infant
formula cost contzinment conlract(s)
in accordance wilh paragraph (1}7) of
this section, L must notify FNS in
writing, slgned by a responsible State
agency official, together with  sup-
porting docurmentation, hy certified
mall, return receipt requested or by
hand detivery with evidence of receips

“ within 10 days of Lhe Stale agency’s re-

caipt of thls notification of bid results.

(9) If FNY approves any State agen-
ey’s request Lo decline Lo pward the in.
fant formula cost contalnment con.
kract{s) in accordance wilh paragraphs
(11{7) and (I}8) of this section, FNS will
notify Lhe bidders of the declsion. If
two or more Stale agencies rarmain In
the group, FNS will require the bidders
to lndleate in wriling whether Lhey
wish to withdraw or modify their bids
within 5 days of recelpt of Lhis notlfica-
tion\ FNS will agaln permil State
agencles vo decline Lo award the infant
formula cost contalament contract(s)
in zccordance with paragraphs (1(7)
Rnd (IXB) of thir section. If FNS ap-
proves these additlonal State agency
requeala to decline contratl awards,
FNS may conduct a resolicltation of
bids in accordance with this paragraph
.

(m) Whal are the penalties for dis-
cinging the amount of the bid or discount
praclices prior to the time bids ore
apened? Any person. company, corpora-
tion, or other legal entity that submits
a bld In response Lo a bld solicitation

§246.17

and discloses the amount of the bid, or
the rebate or discount practices of such
entities, In advance of the time the
blds are opened hy the Seoretary or the
State agency, shall be Inellgibic to sub-
mlt bids to supply infant formula Lo
the program for trne bidding in progress
for up to 2 years {ron the daie vhe bids
are opened. En addition, any person,
company, corporation, or other legnl
entisy shall be subject to o civil money
penalty as specifled in §3.910)XS)iv) of
Lhis title, as delermined by the Sec-
rebary to provide resuitution Lo the
program for harm done Lo Lhe progeam.

{65 FR 31224, Aug, 23, 2000, #8 amended at 73
FI 11313, Mar. 3, 2008: 73 FIL 31811, Apr. 23,
2000; 76 FR 59049, Sept. 28, 2011)

$246.17 Closenut procedures,

(n) General. Siele agencies shall sub-
mil preliminary and [inal closeout re-
parts for each fiscal year. All abliga-
Lions shall be liguidatod before closure
of o fiscal year grant, Qbligations shall

be reported [or Lhe fiscal year in whiech

they accur,

(b} Fiscal pear aloseout reparls. Stabe
agencies—

(1) Shall submit to FNS, within 30
days after the énd of the fiscal year, ™
preliminary financial reports® which
show cumulative actual exnendiluraes
and abligations for the fiscal year, or
part Laereof, for which Program funds
were made available:

{2) Shall submit to FNS, within 120
days after the end of the fiscal year,
final fiscal year closecut reports:

(3) May submit revised claseout re-
ports. FNS will relmburse State agen-
cles for adadittonal costs claimed in a
revised closeoul report up Lo the
Stale's orlglnal grant level, if costs arc
properly justified and [f funds arc
avallable for the fiscal year perlaining
Lo Lhe request. FNS will not be respon-
sible for relmbursing State ageancles.for
unreporied ¢xpenditures later than one
year aftar the end of the fiscal year in
which they were lncurred,

(c) Grant closeout procedures. When
grants to State agencles are termi-
nated, the following procedures shall
be performed In accordance with 2 CFI
park 200, subpart D and USDA iinple-
menting regulations 2 CFR part 400 and
parl 415,
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{1} PNS may disqualify a State agen-
¢y's participation under the Program,
in whole or In part. or take such remn-
edles as may be lepal and appropriake.
whencver FNS determines thal the
State agency failed to comply with tha
conditlons presceribed In this part, in
Ita Federal-State Agreement, or In
FNS guidelines and instructions. FNS
will promplly notify the Stale agency
in writing of the disgualification bo-
gether with the effective date, A Stale
agency shall disqualify a local agency
by writlen notice whenever it is deter-
mined by FNS or the State agency Lthat
the local agency has ifailed Lo comply
with the requirements of vhe Program.

(2) FNS or the Stale apency may dis.
quallfy the Siale agency or restrict its
parviclpation in the Program when
both parties agree thal continuation
under the Program would nol produce
beneficlal resulls commensurate with
the further expenditure of funds. The
Blatec agency or the loeal agency may
disqualify the local ajency or restrict
Its participatlion In the Program under
the sune conditlons. The two parties
shall agree upon Lhe conditlons of dis-
qualification, including the effective
date Lhereef, and, in the case of particl
disquadification, the portlon to he dis-
qualified.

(3) Upon werminstion of & grant, the
affected agency shall not incur new ab-
ligalions for the dlrqualified portion
after the effective date, and shall can-
cel as many outstanding chligatlons as
possible. FNS will allow full credit to
Lhe State ngency for the Fedaral share
of the noncanceliable obligations prop-
erly Incurred by the Stale agency prior
Lo disquallfication, and the State agen-
cy Bhall do the same for the local agen-
cy

Lhe retention -perlod for, or Federal
righte of accéss to, grant records as
apacified in §246.25. ‘The closcoul of o
grant does not effect the State or local
agency's -responsibilitles regarding
property or with respect vo any Pro-
gram income for which ile Stale or
local agency is still accountable,

{6} A final augit is not a required part
of the grant closeout and should not he
needed unless Lhere are problems with
the grant bthab require attention. If
FN3 considers 2 final audit to be nee-

(.4) A grant clossoul shall nol affecl .

7 CFR Ch. It (1-1-20 Eclitlon}

essary, 1t shall s0 inform OIG. 01G will
be responelble for ensuring that nec-
ossary final audits are performed and
for any necessary coordination with
other Faderal cognizant avdit ngencles
or the State or lotal auditors. Audits
performed In accordance with §246.20
may serve as final audits providing
such andlts meet the needs of reguost-
Ing agencies, If the grant is closed out
without  the audit, FKS reserves the
right Lo disallow and regover an appro-
priate amount after fully considering
any recommended disallowances re-
sulting from an audit which may he
conducied lager.

(50 FR 6121, .Feb, 13, 1983, as amended at 11
FR 50731, Bept. 27, 2000; 81 FR 66194, Sept. 20,
2016; B I 14173, Apr. 3, 2018)

§246.18 Administrative review of State
agency actions. -

(a) Advcrse actions subjeclt Lo adninis-
trative reviews—{1} Vewdor ouppeals—{1)
Adverse qelions subject to full administra-
tive reviews, Excaph as provided else-
where In paragraph (2)(1) of thir scc-
Lion, che State agency mus, provide
full administrative reviews to vendors
that appeal the foliowlng adverse ac-
tions: .

(A) Denial of authorization based on
the application of the vendor nelection
criterla for minimum wariety and
quantity of, authorlzed suppletnental
foods (§246.12(g)3){ip, or on a dater-
mination vhav che vendor is attempting
to clreumvent a sanction (§246.12(gX6));

(B) Termination of an agreement for
chuse,

(C) Dlsquulirigat-lon; and

(13} Impositlon of a fine or a clivll
money penalty in lleu of disgualifiea-
tion,

(i) Adverse actions subject Lo abbre-
viafed administrative reviews. 'Che State
agency must provide abbreviated ad-
ministrative revicws to vendors Lhal
appenl the following ndverse actlons,
unless Lhs State ayency decldes to pro-
vide full administrative reviews for
any of these types of adverse aclions:

(A) Dental of authorizatlion based on
the vander selection criterla for busi-
ress tntegrity or for a current SNAP
disqualification or civil money penaliy
for hardship (§246.12(g)(3)it) end
(gX3xiii));
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{B) Denial of authorizatlion based on
the application of Lhe vendor sclection
criteria for competitive prica
(§246.12(2)(4));

{C) The applicatlon of the Sctate
agency's vendor peer group criteria and
the criteria used te ldentify “vendors
that are above-50-percent vendors or
comparable Lo oabove-fib-percenl ven-
dors:

() Dental of authocization based on
a State agency-established vendor se-
tection criterion If Lhe busis of Lthe de-
nial 1s a WIC vendor sanction or a
SNAP withdrawal of authorfzatlon ar
disqualification; : g

(E) Benial of aulhorization hased on
the Suate apency’s vendor lmiting cri-
terla (§ 29612 H20;

{F) Denial of suthorlzatlon because n
vendor submisted iLs application out
side whe timeframes during which ap-
plicatlons are belng accepted and proc-
essed ns established Ly the State apen-
cy under §246.12(gX8):

(G) Terminatlon of an agrenment be-
canse of n change it ownership or loca-
tlen or vcessallon of operntlons
(§246.12Ch )8 (xviD)

(H) Dlsqualiflcation based on a traf-
ficking conviction (§ 246121 1):

(1) Disquallficetion based on Lhe im-
posltion of a SNAP clvll money penalty
for hardship ¢§246.12¢1)(2)({1)): and

{J) Disqualification or a clvll money
penaity imposed {n Heu of disqualifica-
tlon based on o mandatory ranction
. Imposed by another WIC State ngency

(§248.12(13(2)(110)).

(K) A civil money penalty imposed {n
liew of disqualificatlon based on o
ENAP disqualification under
§ 246021 vil) and,

(1) Denial of &n application based on
n determination of whether nn appli-
cant vendor 1s cutrently aucherized by
SHAP.

(I) Actions nnt subject o administra-
tive revicios. The Stake nrency may hot
provide adminlstrative reviews pursu-
ant to this section Lo vendors bhat ap-
peal the following actions:

(A) The validity or appropriateness of
Lhe State agency's vendor limiting crl-
terka (§246.13(g)2)) or vendor sclection
criterla  for minimum varioty and
quantity of supplemental foods, busi-
ness integrity. and current Supple-
mental Nutrition Asslslance I'rogram

- §244.18

disqualilicntlion or civil money penalyy
for hardship (§246.12(r)(3)):

(A) The validity or appropriateness of
the State agency's selectlon criteria,
for competitive price (§248.12(g)(4)), in-
cluding, but not limited to, vendor peer
group eriteria and the crlterla used o
ldentify vendors that are above-50-per-
cenl vendors or comparable Lo above-
50-percent vendors;

(C} The valldity or approprinteness of
the State agency's participant access
criveria and the State agency’s partici-
pant acceas determinations;

{D'} The State agency’s determination
Lo include or cxclude an Infant formula
munufacturer, wholesaler, distribulor,
or rewaller from the lst required pursu-
ant 0 §246.12(¢)(11);

{E) The validivy or appropriatencss of
the Siate agency's prohlbition of in-
centive items and the State agency's
denial of an above-50-percent vendor's
request to provide an incentive item o
cusLomers pursuans Lo §246.12(h)(8);

(F) The State agency's'determination
whether to notify a vendor in writing
when an Investigution reveals un Ini-
tlal violatlon for whilch a paltern of
violations must be establlshed in order .
to linpose a sanciion, pursuanlk Lo
§ 246,120

(G) The State agency's determination
whether a _vendor had an effective pol-
icy and progra:n in effect to prevent
crafficking and that the ownership of
the vendor was nol aware of, did not
approve of, and was ael involved In Lhe
conduct of the violalion)
(§246.12()(I0INB): i

(I1) Denial of authorization if the
Suate agency's vendor authorization is
subject Lo the procurement procedures
applicabie to the State agancy;

([) 'Phe expiration of a vendor's agreoc-
ment;

{J) Disputes regarding food Instru-
ment or cash-value voucher payments
and vendor claims {other than the op-
portunlty Lo justify or correct a vendor
overcharge or obher error, as permitled
by §246.12(k)(3); and

(K) Disqualification of a vendor as a
result of disqualification from SNAP
{§248.22(1 X1 )(vii)).

(2) Effective dole of adverse aclions
against vendors. The Stale agency must
make denials of nulhorization and dis-
guplifications imposed under
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§246.12(1{1x1) effective on the daie of
recelpt of Lhe nolice of adverae action,
The BlLale agency must make all psher
adverrs actions effective ne ecarlier
than 15 days afser. the dalc of Lhe no-
tice of the adverse aclion and no later
than B0 days after the date of the no.
tice of adverse action or, In the caso of
an ndverse actlen thal is subject to ad-
ministralive review, no later than the
date Lhe vendor vecaives tiwe review de-
clslon.

(8) Lecal agency appeals—(l) Adverss
uctions subjec! to full adminisirative re-
vicws. Except as provided in paragraph
(a){3x10) of this section, the State agen-
cy musi provide [ull administrative ra.
views to lochl agencles that appeal the
followlng adverse actlons:

{A) Denial of u local agency's appll-
cavion; F

(1) Disgualifieation of a local nfen-
cy; and .

(C) Any other adverse aclion Lhat af-
focts a local agency’s parvicipation,

(i1} Actions noct subjeel {6 administra-
tive reviews. The Stale agency may not
provide administrative reviews pursu-
ant Lo this section to local agencies
Lhal appeal the following actions:

(A) Expiration of the local agency's
agreement; and

(B} Denlal of a local agency's applica-
tlon If the State agency’s local agency
selection Is subject Lo the procurament
procedures applicable Lo the Stale
ageney;

(ili) Effective dale of edvcrse actions
against local agencies, The Siate agency
musl make denials of local agency ap-
plications effective immediately. The
State agency must make nll other ad-
verse aclions effective no earlier than
60 days nfier the date of the notice of
the adverse action and no later than 90
days after the date of Lthe notice of ad-
verse action or, In the case of an ad-
verse ectlon that 15 subject Lo adminis.
srative review, no later Lhan Lhe date
the local agency reccives Lthe review
decislon.

(4} Farmer or formers' merkel appeals---
(1) Aduverse actions. The State agency
shall provide a hearing procedure
wherehy (armers or {armers’ markels

adversely affected hy certaln actions of

the State agency may appeal those ac-
tlons. A farmer or {armers’ market
may appeal an action of the State

7 CFR Ch, Il (1-1~20 Edition)

agency denying [ts application to par-
ticipate. imposing a sanction, or dia-
qualifying it from participation in Lhe
program. xpiration of an agreemcent is
not subject Lo appeal.

(il) Effcelive dale of udverse actons
against farmers or farmers’ markels, The
State agency must make denials of au-

~thorlzation aad disqualifiealions effec-

kive on the date of raceipl of Lhe nolice
of adverse action. The Siate agency
must make all other adverse actions ef-
fective no earller than 15 days after the
date of Lhe notice of the adverss action
and no later than 80 days after the dove
of the notice of adverse action or. in
the casc of an adverse action that 18
subject W administrative review, no
later than the data the farmer receives
the review deciglon, The State agency
must make all other adverse actions ef-
feclive no carlier than 15 days after the
date of the notice of ndverse action and
na later Lthan 90 days afler vhe date of
the notice of adverge aclion or, in the
case of an advarse action that is sub.
Ject to an administrative review, no
later than the date the farmer or farm-
ers’ markel rocelves the. review deci-
sion. |

(b) Full adminisirative revisw proce-
dures.-The State agency nust develop
procedures for a full administratlve re-
vlew of the adverse actions listed in
paragraphs (a}1XD). (2)(3) and (a)4) of
Ehis secblon. AL A minimum, these pro-
cedures must provide she vendor, farm-
er or farmers® market ov local agency
with the following:

(1) Written notificatlon of the ad-
verse actlon, tho procedures to foliow
Lo obtaln a full administrative review
and the causc(s) for and the effectivo
dawe of the actlon. When a vendor is
disqualified due {n whole or In part to
violatlons in §246.12(1)¢1), such notifica-
tion must include Lhe lollowing state-
menl: “'This disqualificatlon from WIC
may result ln dlsiualification as a re-
taller In SNAP. Such disqualificalion
is not subject to administrative or ju-
dicial review under SNAP,"

(2} The opportunity to appeal Lhe ad-
verse aculon withln o time period speci-
fied by tho Sinte agency in iis notifica-
tion of adverse action.’

(3) Adequale advance wotice of Lhe
time and placs of Lhe administrative
review Lo provide all parties involved
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sufficient time to prepare for the re-
view.

{4) 'The opportunity to present ils
case and nt lecast onc opportunity Lo re-
schaduie the adminlstrative review
date upon specific raquest, The State
agency may seb standards on how many
review dates can be scheduied, provided
that A minimum of Ltwo review dates is
allowed.

(5) The apportunily to cross-examine
adverse witncsses. \Whan necessary to
protect the tdentity of WIC Program
investigators, ruch examination inay
be conducted behind & proleclive
sereen or other device (also referred Lo
as an ‘in camera’ examination).

(6) ‘The opportunity to bs repregented
by counsel,

{Td The opporfunity Lo examine prior
to the review the evidence upon which
trne Btake agency’s action It based.

(8) An Dmpartlat  deciston-maker,
whoso dotermination is based solely on
whether the State agency har corrocily
applied Federnt and State Stotules,
regulations, policles, and procedures
governing the Program, according to
the svidence presented at the review.
The Stale agency may appolnt o re-
viewing offlclal, such as a chlef hearing
officer or judicial officer, to review ap-
peal decisions Lo ensure thal they con-
form Lo approved policies and proce-
dures. .

(%) Wrliten notlficabion of the review
declslon. including Lhe basis for thoe de-
ciston. within 90 days from the dale of
receipt of the request for an adminis-
trative review from o vendor, farmer,
or farmer's marcket, and within 60 days
from: Lhe dote of receipt of a local agen-
cy’'s request for an administrative re-
viaw, These clineframes are only ad-
ministrative requiremenis  for Lho
Stale agancy and do not provide n basis
for overturning the State agency’s ad-
verss action if o decision {s not mada
wlthin the spocified timeframe.

{c) Abbreviated administrotive review
procedures. Lxcept when Lhe BLate
agency deciles to provide full adminis-
trative reviews for Lhc adverse actions
listed in paragraph ()11} of Lhis sac-
tlon, the SHtate agency must develop
procedures for an abbreviated adminis-
trative review of Lhe adverse actions
listed In paragraph (a)(1)(il) of this sec-
tlon. At a mintmum. these procadures

§246.18

must provide the vendor. farmer, "or
farmers' markel with the following:

(1) Wwritten notificatlon of the ad-
verse action, the procedures to follow
1o obtain an abbrevinted adminisira-
Live review, the cause(s) for and the ef-
fective date of the aclion, and an op-
poriunity to provide n written re-
Rponse; and

(2) A declslon-maker who is someone
other than the person who vendered the
tnitlal decislon on the aotion and
whose determinatlon fa based solely on
whetllier the Stale agency has corractly
applied Federal and State sbatubes,
reguiations, peolicles, and procedures
governing the Program, according Lo
the Information provided Lo ths ven-
dor, farmar, or farmers’ market con.
cerning the cause(®) for Lhe ndverse ac-
tion and tha response from the vendor,
farmer, or farmers’ marker., :

(3) Written nolifleallon of Lhie review
decislon, including the basls for Lhe de-
cision, within 90 days of the date of re-
coipt of Lhe roguest for an administra-
tive raview. This tImeframe I8 only an
administrative requirement for Lthe
State agency and does not provide a
basis for overturning the Stale agen-
¢y 's adverre acllon If & decision 18 not
made within the specified Limelrame,

()} Continuing responsibililies. Appeal-
ing an action does not relieve a local
agency, farmer or farmers’ markel or
vendor that Is permitted to continue
program operations while its appeal is
in process from tho responsidility of
conbinued compliance with Lhe terms
of any wrilten agreement with the
State agency.

(e} Finality and effective dale of deci-
stons. The State agency procedures
must provide Lhat review declsions ren-
dered under both the {ull and abbre-
viated raview procedures are Lhe final
State agency aclion. If the adverse ac-
tion wunder review has not already
taken effact, the State agency must
make the aclion effective on the date
of recelpt of the review decision by bhe
vendor, farmer or farmers’ -market or
local agency.

- [y Judiciai revicw:. If the review decl-
slon upholds the adverse actlon agzinss
the vendor, farmer or farmers’ market
or local agency, tho State agency must
infornmy the vendor, farmer or {armery’
market or locul agency that It may be
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ablc to pursue judiclal review of Lhe de-
cisfon.

[63 FR 83266, Dec. 29, 2000, as amended wt 70
FR 71T, Kov. 29, 2005; 73 FR 68998, Dec. 0,
2007 73 FIR 21811, Apr. 20, 2008; 74 FR §57, Jan.
6, 2009; 74 'K 51759, Oct. B, 2009; 79 FR 12300,
Mar. 4, 2011]

Subpant F—Monitoting and Review.

§246.19 Management evaluation and
moniloring reviews.

(a} Managemenl ecvaluotiony and re-
views. (1) FNS and each Stale agency
shall establish 2 management evalua-
tiom syslem In order to assess Lhe co-
complishmont of Program otjeclives as
provided under Lhis part, ¥NS gulde-
Hnes, instrucileng, .anet the Federal-
State agreement wilth Lhe Department.
FNS will provide assistance to Staies
in discharging - thin responsivility, es-
tablish srtandards and procedures to de-
Lermine how well tho objeéctives of this
par{ arc being accomplished, and im-
ploment sanction procedures as war-
ranted by State Program parformance,
i+ {2) The State agency musl submit a
corrective aciion plan, including im-
plementation timeframes, within 60
days of recalpt of an FNS managoment

evaluallon reporl containing a finding

will be followed:

that the State agency dld not comply
with program requirements. If FNS de-
termines through a management oval-
uation or other means tiwl during-a
fiscal year the Stale agency has failed,
wlthout good cause, to demonstrate ef-
ficlent and effective administration of
lts program, or has fafled Lo comply
wlth it corrective action plan, or any
other requirements conlained In this
part or the Stake Plan, FN8 ihay wikh-
hold an amoeurnt up to 100 percent of Lthe
Stale agency's nuirlllon services and
administration funrs for thal year.

(3) Sanctions Imposed upon a SHlage
egeucy by FNS in accordance with thls
section (bul noL ¢lalms for repayment

-agsessed agalns: a State agoncy) may

be appealed in nccordance with Lvhe pro-
cedures esteblished In §246.2%, DNefore
carrying out any sanctlon against a
State agangy, the following procedures

(1} FNS will notify the Chiel Statle
Itealih Officer or equivalent in writing

of the daficiencies found and of FNS’ .

Intentlon to withhold nutrition serv.

4

5
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ices and adminisiralion funds unless an
aceepieble corrective actlon plan is
submltted by the Slate agency Lo FNS
within 60 days after mailing of notlfl-
ecation.

(I The Statc agency shall develop a
corrective petion plan with a schedule
according Lo wrlch the Stale agency
shall nccomplish various actlons Lo
corréct the deflicleacles and provent
thelr futurs recurrence, i

(11i) If the corcective action plan is
accepiable, NS will nolify ihe Chiefl
State Mealth Officer or efuivalent in
writing within 30 days of receipt of the
plan. The letter, approving the correc-
Live actlon plun wh descrihe the tech-
nleald assistanceo Lthak is available o Lhe
State agency o correct the defi-
clencles. The letier will also advise the
Ghief State Heaith Offlcer or equiva-
lent of the santtions vo be imposed If
Lhe corrective actlon plan is nol imple-
mented according Lo Lhe schedule set
forth in the approved plun.

{iv) Upon notificatlon from the State
wgeney thal corrective actlon as been
taken, FNS will astsess such action,
and, 1f neccesary, will perform a follow-
up review Lo determine If the noted de-
ficlenscles have been corrected. FNS
will then advise the Btate agency of
whether the actions taken are in comn-
pliance wlth the corrective action plan,
and whether the deficiency is resolved
or further ¢orrective nction I3 needed.

(v) If an accepiable corrective actlon
plan is oot subniltted within 60 days, or
if corrective action is not ¢complcted
according to the schedule established
in Lthe corrective action plan, FNS may
withhold nutrition services and admin-
istration funds through o reduction of
Lha State agency Letier of Cradit or by
assesring a claim agalnst the State
ngency. FNS will notify the Chief State
Healun Officer or equivalent of this ac-
clon.

{vi) Il compliance ts achieved hofore
the and of vhe flsend year in which the
nutrition services and adminisztration
funds are withneld, the funds withheld
shall be restored to the State agency's
Lebter of Credit. £NS 18 not required to
restore fundr wisthheld if compllance Is
not achieved until the subsequent fis-
cal year, If the 60-day warning perlod
onds In the fourth gquarter of a fiseal

6
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yearr, FNS may clect not to withhold
funds until the next fiscal year.

(b) State agency responsibilities. (1) The
Stata agency shall establish an on.
golng managament evaluation system
which Includes at least the monitoring
of local agency operallons, the raview
of local agency financlal and participa-
tion reporis, the development ol cor.
rectlve action plans to resolve Program
deflclencies, the monitoring of the Im-
ptementation of corrective action
plans, and on-site visits. The results of
such aclions shall be documented,

(2) Monitoring of local ngencics must
encompass evaluation of management,
certificatton, - nutritlon © cducation,
breastfeeding vromotlonsand support,
partlcipant secvices. civil rights com-
pliance. accountabillly, financial man-
pgemont systems, and food «dellvery
systems. It the Stale agency delegates
the skgnlng of vendor agreaments, ven-
dor training. or vendor monitoring Lo a
local ngency, it must evalopate the
local agency’s effectiveness in carrylng
out thess responsibilities,

(3) The State agency shall conduct
monitoring reviews of cach local agan-
cy al least once avery Lwo years. Such
reviews shall Include on-site ruvicws of
a minimum of 20 percent of the clinics
in each local agoncy or one clinic,
whichever is greater. The State ngency
may conduct such additional on-site
reviews as the State agency determines
10 be necessary In the Interest of the
effictency and effectiveness of Lhe pro-
gran.

(4} The State agency rmust prompily
notify a local agency of any finding in
a monitoring review that the local
agency did nol comply with program
requirements, The State agency must
require the local agency to submil o
correclive action plan, -Including im-
plementation Limeframes, within 60
days of recelpt of a State agency raport
of & monitoring review contnining w»
finding of program noncompliance. The
State agency must monlior local agan-
cy Implementatton of corrective action
plans,

{5) As part of the regular monitorlng
ravliews, FNS may require Lhe State
ageacy Lo conducl ln.depth reviows of
specified areas ol local agency oper-
ationk, to Implement a standard form
or protocol for such reviews, and to re.

4

§246.20

port uhe resulis to FNS. No more Lthan
two such arcas will be stipulated by
FN& for nny fiscal year and the areas
will nol be added or changed more
often than once every two flscal years.
These araas witl be announced by FNS
at least six months before the begin-
ning of the fiscal yaar. ]

(6) The Stunte agency shall require
local agoncies to establish manage-
ment evalualion systems to raoview
thelir eperations and Lhose of assocl-
alad ciinics or contractors.

(50 FR 6121, Fch, 13, 1985, as amended at 59
FIL 11508, Mar, 11, 1864; 76 FR 59850, Sepe, 28,
2011]

§246.20 Audits,

() Federal audit responsibililies. (1)
0IG reserves the righb to perform au-
dits of State and local sgencles and
olher organizaiions Involved in the
Program os determined by OIG to be
necessary. 1ln performing such audits,
0I1G will rely Lo the extent feasible on
audit work performed by ovher Fedaral
and non-Federal nuditors.

" {2) The State ngency may LaKe excep-
tion w0 particelar audit findings and
recommendations. The Slate ogency
shall submit o response or statement
Lo FNS as Lo the action taken or a pro-
posed corrective action plan regacding
the findings. A proposed corrective ac-
tlon plan devcloped and submitted by
Lthe Siate agency shall include specliic
timeframes for lts implementation and
for completion of correction of defl.
ciencles and their causes.

(3) FNS will determine whether Pro-
gram deficlencles have beon aderuately
corrected, If additional corrective ac-
tion is necessnry, FNS shall schedulg a
follow-up review, ailowing a reasonable
time for such corrective action Lo he
takao:n. ’

(h) Stale medit responsibililies. (1) Biate
agencles must obtrin apnual audlts In
accordunce with 2 CFR part 200, sub-
part F. and appendix XI. Compliance
Supplement, and USDA implanting
regulations 2 CKFR yarts 400 and 415. In
addition, States must require local
agencles under their jurisdiction to ob-
tain audits In accordance with 3 CFR
part 200, subpact P, and appendix XI.
Compliance Supplement, and USDA
Implementing regulations 2 CFR parts
400 and 415,

7
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§246.21

(2) Each Scasve agency saall make ali
Buate or local agency sponsored audin
reports of Program operallons under
its Juriediction avallable for the De-
partment's review upon request, The
cosb of these audits shall be consldered
a part of nutrition services and admin-
istration costs and may he funded from
the State or local agency nutrition
services and adminlstrailon funds, as

appropriate. . For purposes of deter-

mining the Prograny's pro rata share of
indlrect cosls nssocialed wilh organiza-
tion-w|de audits, the cost of food shall
not be consldered in the total dallar
amount of the Program.

[50 FR G121, Fab. 13, 1983, as amended ol 71
FR 56731, Sept. 27, 200G; 81 FR 66191, SepL. 23,
2016; B3 TR 14173, Apr. 3, 2019)

§216.21 Invesligutions.

() Authority. The Department may
make &n investigation of any allega-
Lion of noncomplinnce wlth this parl
and FNS guldelines and Instructions.
‘The Investlgation may include, where
appropriate, a review of pertinent prac-
tices and policies of any S:ate or local
agency, the clrcumstances under which
the possible noncompllance with thig
part occurred, and other faclors rel-
evant to a delermination rs o whether
vhe State or local ngeuncy has falled Lo
comply with the requiraments of thls
part.

(L) Confidentiality. No Scave or logal
agency, pariiclpant, or oiher person
shall intimidate, vhrenten. coerce, or
discriminate agatnst any individual for
the purpose of inlerfering with any
right or privilege under this part be-
cause that person has made a comn-
plaint or formal allegation, or has tes-
tified, nssisted, or participated in any
manner in an investigation. pro-
cecding. or hemring under thls pars.
The {dentlty of every complalnant
shall be kept confidentinl except to the
extent necessary to carry oul Lhe pur-
poses of Lhis part, including the con-
dueting of any investigation, hearing,
or judliclal proceeding.

" Gertified  Mail-Return
fAueated to Lhe stale agency or other- -

7 CFR Ch. It (1-1-20 Edition)

Subpar G—Miscellaneous
Provisions

§246.22 Administrative appenl of FNS
decisions,

(a) Right to cppeal. When FNEG asserts
a sanctlon agalnst n Stave agency’

.under the provislons of (24619, the

Btate agency may appeal and must be
afforded n hearlng or review hy an FNS
Adminisirative Raview OQfficer. The
rlght of appeal shall not apply ta
claims for repaymant assesged by FNS
againgl the Stale agency under
§246.22(a). A State ageacy shall have
the eptlon of requesting & hearlng Lo
present Lbs position or & review of por-
tinent decuments and records includ-
ing any sddltionsl written sulimission
prepared by the Siate agency.

{1} FNS wlill send a written notice by
Receipt  Re-

wign ensure raceipt of such notlec by
the agenoy when asserting a sanction
ngalnst a State agency as specified In
§246.19(a).

(2) A Siote agency aggrieved by a
sanclion asserled against It may file a
writlen request with the Director. Ad-
ministrative Hevigw Division, U.8. Da-
pariment of Agriculture, Food and Ny-
trition Service, 3101 Park Center Drive,
Alexandrin, Va, 23302, for a hearing or a
review of the record. Such request shall
be sent by Certified Msil-lleturn Re-
celpl Hequested and postmarked within
30 days of the date of recelpt of the
santuion notice, 'The onvelope con-
talning the request shall be promi-
nently marked “REQUEST FOR RE-
VIEW OR IMEARING." The request
shall clearly idensify the speclflic FNS
sanciion(s) being nppealed and shall in-
clude a photocopy of the FNS notice of
sanetion. If vhe Stale aguncy does not
request a review of hearing within 3¢
days of receipt of the notlce, the ad-
ministrative deciglon on the sancilons
will be consldered final.

(L) Acknowledgment of request. Within
15 days of recelpt hy the Director of the
Adntinlstratlve Review Divislon of n
refiuest for raview or hearing, the Di.
rector will provide the Stage agency
wilth a writlen acknowladgnient of the
raquest. ¥
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{1} The acknowledgment wlll include
Lke name and address of the FNS Ad-
ministrative Roview Offlcer to raview
the sanction;

{2) The acknowledgment will also no-
Lify the State agency Lhal within 30
days of the receipt of the acknowladg-
ment, the State agency shall subinil
Lthree sels of Lhe following information
to the Adminlstrative Review Offlcer—

(i} A cloar, concire identiflcation of
the {gsue(s) in dispute;

(11) The Btate agency's position with
respect Lo Lhe issve(s) in dispute;

{11!} The pervinent facts and reasons
In supporl of the Stale agency's posl-
tlon wivh respect to the issuels) In dis.
pute s.nd n copy of vhe specific sanction
nouice provide:d by FNS;

(iv) All periinent documente, cor-
respondence and records which the
State agency believes are relevant and
helpful tnward o more thorough under-
standing of the issuc{s) In dispute:

(v) The relief sought by Lhe State
agency: ’

(vi) The identity of the personis) pre-
senting the State agency's posltion
when a hearing Is involved; and

(vil) A list of prospective State apgon-
¢y witnesses when a hearing is in-
volved,

(¢} FNS aclion. (1) When a hearlng is
reguested pursuant-to this sectlon, the
Admwinistralive Review Qfficer will,
withln 60 davs afrer receipt of the
Swate ageney's Information, schedule
and conduct the hearing. The State
agency will be advised of Lthe Lime, date
and location of the hearing at least 10
daya In advance.

{2) When a hearing is reguested, ths
FNS Administentive Review Officer

will make a final detarmination within .

30 days after the hearing, and tho final
determination will take effect upon de-
livery of the written notice of this final
dacislon vo the State agency. :

(3) When & review s rcquested, th
FNS Admlinistrative Review Officer
will review information presented by a
State agency and will make a final de-
termination within 30 days after ra-
celpt of that information. The (inal de-
termination will take effect upon da-
livery of the written notlce of this final
declsion to the Stato pgency.

§246.23

§246.23 Claims and penalties.

{a) Claims against Siate agencies. (1) If
FNS determines through o review of
the State agency's reports, program or
financlal analysis, monltoring, sudit,

« o otherwise, that any Program funds

provided to a Slate agency for supble-
menlal foods or nutrition services and
administration purposes were, through
Slate or lecal agency ncgligence or
fraud. misused or otherwise diveriad
Irom Prograrm purposes, a formal claim
will be assogsed by FNS against the
State agency. The Stale agency shall
pay promptly Lo FNS a sum egual to
the atnount of the nutrition services
anid adminiatration funds or the value
of supplemental foods food Insiru-
menls, or citsh-value vouchers so miis.
used or divertad.

(2) [T NS determines that any pary
of the Program funds recelved by o
Ruate agency: or supplemental foods,
either purchased or donated commod-
tties; or food instroments or ensh-value
vouchers. were logt os o resull of
Lhelts, cmbezzlomanls, or unexplained
tauses, Lhe Stace agency shall, on de-
mand by FNS, pay Lo FNS o sum egunl
to the amount of the money or Lhe
value of the supplemental foods, food
Instruments, or cash-valuo vouchers go
lost.

{3) The Stake agency shall have full
apportunlty to submit evidence. expla-
nation gr Infprmallon concerning al-
leged instances of noncompliance or di-
version before s {inal determination ls
made in such cases.

{4} FNS will establish o clajm against
any State agency Lhat has ot ag-
counted for Lhe disposition of all re-
deemed food instruments and cash-
valuee vouchars and tnken appropriale
foltew-uz action on all redeemed food
[nsbru:nents and carh-value vouchers
that cannol be matched against valid
sncellment and {ssuance yecords, in-
cluding enses Lhat may involve fraud.
unleas the State agency has dem-
onstraved Lo the satinfactlon of FNS
that It has:

(1} Made every reasonable effort to
comply with this requirement;

(i) Identified the reasons for Its in-
ahility Lo account for the dispesttion of
each redeemed food instrument or
cash-value voucher; and
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(ill) Provided assurances that, Lo tha
extent. consldered necessary by FNS, 1t
will take appropriate actions to Im-
prove itk procedures.

(b) Interest charge on claims against
State agencics. 1l an agrecment cannoet
be reached with the State ngency for
paymenl of Its debls or for offset of
debts on Its current Letter of Credit
within 30 days from the date of the
first deynand letter from FXS§, FNS will
assess an (nierest (Iate) charge against
ths State agency. LIntereslt accrual
ghall begin on the 31l day after Lhe
date of tha first demand letter, bill or
claim. and shall be computed monthly
on any unpald balance as long as the
debt exlsls. From s source other than
the Program, the Stale agency shall
provida the funds necessary Lo maln-
tain Program operations at the grant
level authorlzed by FNS.

{¢) Cluims—(1) Claims against partici-
panis. (1) Procedures. If the State agen-
cy determines thal program benefits
have been obtained or disposed of im-
properly as Lhe resull of a participant
violation, the State agency must esiab-
lish a claim against the particlpant for
the full value of such henefits. o all
claims, the Slate agency must igsue o
laster demanding repaynient. If full
restitution is 1ot made or a repayment
scheduls Is not agreed on within 30
days of receipt of the letter, Lhe State
agency must take additional collection
actions until restitucion is made or a
repayment schedule is agczed on, un-
less the Stnte ageucy deiermines that
further ¢ollection sctions would not he
cost-effective. The Stake agency must
establlsh” standards, based on a coslb
benefl; analysis, for determining when
collection actions are no longer cost-
effective. At the time the State ngency
issues the demand lelter, the Slate
agency must advlse the parlicipant of
the procedures o follow to obtain a
falr hearing pursuant to §246.9 and that
failure to" pay the claim may result in
disqualification. In additlon to estah-
lishing & clalm. the State agency must
determine whether disqualification le
required by §216.12(u)(2).

(ii) Types of restitutien. In leu of fl-
nancial resbitution, the State agency
may allow participants or parents or
caretakers of Infant or child partici-
panty for whom financlal restitutlon

7 CFR Ch. Il (1-1-20 Edition)

wuould cause undue hardship Lo provide
restituslon hy performing In-kind serv-
ices determined by the State agency.
Hestitetion may not include offsetting
the c¢laim against future program bene-
fits. even if agreed to by the partici-
pant or the parent or careiaker of an
Imfant or ahlld participant. .

(1) Disposition gf claims. 'The Stale
agency must document the disposition
of ali participant claims.

(2) Claims againsi the Stale agency.
FNS will assart o claim againsl the
Stnte agency for losses resulting from
prograzn funds improperly spent as a
result of dual participation, if FN& de-
termines thal the Stale agency has not
coinplicd with the requiraments in
§246.7(1)(1).

(3) Delegalion of claims responsibility.
The Si2te agency may delegaty Lo iy
local apencies the responsiblilty for
collecking participant clalins.

{(d) #enaltics. 1o accordance with seo-
tion 12(g) of the Natlonal School Lunch
Aclt, whoever embezzles, willfully
misapplies. steals or obtains by fraud
uny funds, aesats or property provided
under seckion 17 of the Child Nutrition
Act of 10686, as amended, ‘whether re-
ceived direclly or Indirectly (from
USDA, or whoever recelves, conceals or
retains such funds. assels or property
for hia or her own interest, knowing
guch funds, assets or property have
been embezzled. wilifully misapplled,
stolen, or oblained by fraur shall, if
guch funds, aasets or property nre of
the valus of 3100 or inore, beo fined not
more than $25.000 or imprisened not
mnore than flve years, or both, or If
such funds, assets or property are of a
value of less than 100, shell ho fined -
not more than 51,000 oc Imprisonedt for
nob more than one year, or both.

[50 FIL §131, Feb. 13, 1805, as amended at 52
FR 21234, Junn 4, 1987; 65 FR R3283, Dec. 29,
2000; 71 FR 56731, Sept. 27, 2000; 72 Fit 688,
Dec. G, 3007; 79 FR 12300, Mar. 4, 2014]

§246.24 Procuremant and pruperty
management.

() Reguirements. Stale and local
agencies shall ensure thal subgrantees
comply with tha requiremeants for the
nonprocurement devarmentsuspension
requirements ang, if applicable, the
lobbying restrictlions as required in 2
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CFR part 180, OMB Guldelines Lo Agen-
cies on Governmenl-wide Debarmeant
and Suspenslon, 2 CFR part 200, sub-
part B and USDA implementing regula-
tions 2 OFR part 400, part 415, and parl
417 concerning Lhe procurement and al-
lowablllty of food in bulk lotg. sup-
plies, equipment and other services
with Program funds, These rcquire-
ments are adopted Lo ensure Lthat such
malarials end services are obtained for
the Program in an effeclive manner
and in compliance with the provisions
of applicable law and executlive orders.

(b) Ceontractual responsibilities. 'T'he
standards contained in A-130 and 2CFR
part 200, suhpart ) and Appendix 1I,
Contract Provislons for Kon-Federai
Entity Contracts Under Federcal
Awards and USDA implementing regu-
lationa 2 CFR part 400 and part 415 do
not rolieve Lthe State or local ngency of
the responsihilities arlsing under lis
contracts, The Siuave agency ts the re-
spongible authority, without recourse
Lo FNS, regarding the settlament and
satisfaction of all contractunl and ad-
ministrative Issues arising outl of pro-
curements entered into in conncciion
with Lhe Program. This includes, but Is
not limlied to, disputes, claims, pro-
tests of award, source evalualion, or
otker matters of a contractueal nature,
Matters concerning violation of 1aw nre
to be referred Lo such local, State or
Federa! authority as may have proper
jurisdiction.

(¢} Stute regulalions. The Stste or
laca)l sgency may use its own procuro-
menl reguiaiions which reflect applica-
ble State and local regulatlons, pro-
vided that procuremasnts made with
Program funds ardhere to the standards
seb forth In A-130 and 2 CFR part 200,
subpart, D and Appendix Li. Contract
Provisions for Non-Federal Entity Con-
tracts Under Federal Awards and
USDA implementing regulations 2 CFR
part 400 and port 415.

(d) Property acquired with Program
funds. 8tate and local agencies shall
observe the standards prescriberl in 2
CFR parl 200, subpart I und USDA Im-
plementing regulations 2 CRR pari 400
and part 415 in their utilizatlon and
disposition of real property. and equip-
ment, including automated data proc-

§246.25

essing equipment, acquired in whole or
in part with Program funds.

(30 FR 6121, Feb. 13, 1935, as amended at 58
FIv 11508, Mar, 1k, 1994; 81 FPIL GG494, 664935,
Sopt. 28, 2016)

§2406.25

(8) Recordkecping requirements. 1iach
Stule wnd local agency shall maintain
full and complete records concerning
'rogram operations. Such records shall
comply wilh 2 CFR part 200, subpart D
and USDA implementing regulations 2
CFR part 400 and part 415 and the rol-
lowing requirements:

(1) Records shall include, but noy be
limited to, information pertaining to
financial operations, food dellvery ays-
tems. food instrument issuance and re-
demption, equipment purchases and in-
ventory, certification, nutritlon ndu-
cation, including hreastfeeding pro-
motlion anmd support, civil rights and
fair hearing procedures.

(2) All vecoords shall be retained for o
minimum of three yeurs following the
date of subinission of the final expandl-
ture report for the period to which the
repors  pertains. If any litigation,
claim, negolinlion, audll or other ac-
Lion involving the records has been
started hefore the end of the three.year
veriod, the records shall be kept until
all issues nre resolved, or uniil the end
of the regular three-year period, which-
ever Is later. If FNS deems any of the
Program records Lo be of historical in-
Lareas, it may require the State or
local agency to forward such records to
FNS whenever elther agency is dis-
posing of them. 4

(3} Records for nonexpemdable prop-
erty acquired in whole or in pari with
Program funds shall be retained for
Lhree years after 1ts final dlsposition.

(4) All records sahall be availahlo dur-
Ing normal! businers hours for rep-
reseniatives of the Departinent and the
Compirollor QGeneral of the Unlted

Recordy and reports,

_ Suates to inspact. audit. and copy.-Any

reporss or ovher documents resulting
{from the examination of such records
thab aro publiciy released may not in- -
clude confidential applicant or particl-
pant infarmatlon,

(b} Financiat aend participetion re-
poris—(1) Moenthly reports. (i) Siate
aganclet must submit financial and
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program performance data on a month-
Iy hasis, as speclfled by FNB, Lo sup-
port program management and funding
decislons. Such Information must in-
clude, but may nol be timlted to:

(A) Actual and projected participa-
tion; :

(B) Actual and projected food funds
expenditures; '

{C) Actual and projected rchate pay- '

ments recelved from manulfaclurers.

(D} A listing by sourco year of food
and NSA funds avallable for expendi-
ture; and, -

{E) NSA expenditures and unlinui-
dated obligations.

(1i) State agencles must require logal
agencles Lo reporl such financlal and
participation informmation asx is nee-
essary for the efficient managemnent of
food and NSA funds expendicures.

(2y Annual reports. (1) Every year,
State agencles must report to FNS the

. gverage nuinber of migrant farmworker

housahold members participuting in
the Program during a 12.month perlod
of time specified by I'NS.

(1i) State agencles must .auhmiLA

itemlzed NSA expenditure reports an-
nually as an addendum to their WIC
Frogram closecut reporis, as required
by §246.17¢h)(2). ’

(i1} The State agency musl submit
local agency breastfeeding participa-
Llon data on an annual basis to FNS.

{3) Biennial reports. (i) Parlicipant
characteristics report. State and lacal
agencies must provide such Informa-
tion as may bo required by FNS Lo pro-
vide a blannial participant characteris-
tles report. Thls includes. at a min-
Imum, information on Income and nu-
tritional risk characteristics of partici-
pantg, informatlon on breastfeeding in-
cidence and duration, and participation
In the Program by category (l.e., preg-
nant, breasifesding and postpartum
women, infante and children) within
eack priority level (as establishad in
§246.7(e)4)) and by mlgrant farm-
worker households.

(11) Civil rights report. Raclal and ebh-
aic participation data contained In the
biennlal participant characieristics re-
port will also be used to fulfiil civhi
rignts reporting requirements.

(0} Qlher reports. State agencles must
submit reports to reflect additlons and
deletions of local agencles admin-

‘
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istering the WIC Program and loeal
agency address changos ng these events
aecur.

(tl) Source decumentetion, I'e be ac-
cepieble for audit purposos, all flnan.
cint antd Program perfurmance roports
shall he traceable uo Eource docu-
mentation, ]

(o) Certification of reports. Financial
and Program reports shall be certified
as L0 Lheir completeness and accuracy
by the person given that responsibllity
by the State agency.

(f) Use af reports, FNS wlll use Stale
agency reports Lo measure progress in
achieving objectives set forth in Lhe
State Plan, and this part, or other
Sunte apency performance plans, 1T 14 1s
determined, Lhirough roview of Stale
agency reporlts. Program or financlal
anlysis, or anh audit, that o State
agency I8 not menbing the objeclives
sel forth in s Slate Plan, FNS may
request additional information includ-
ing, but nol Hmited Lo. reasons for fail-
ure to achleve is objectives,

(&) FEriension of reperling -deadline.
FNS miay extend the due date for any
I"inancial and Parlicipation Report
upnn recelving a justified requesy from
the State agency. 1he State agency
should not walt until the due date if an
oxtension I8 Lo be requested, but should

- submlt the roguest as s00n as the need

is known. Fallure hy a State agency to
submit & report by ita due date may re-
sult In appropriete enforcement nc-
tlons by FNS In accordance with
§246.19(a)2), Including withholding of
further grant payments, suspension or
termination of Lhe grant. ]

[50 FIL 5121, Fob. 13, 1935, as amonded at 52
FIL 21238, Juno 4, 1987; 53 FR 156853, May 3,
1988, 39 FR 11508, Mar, |1, 1994; 83 FR 53528,
Sept. 5, 2000; 7] FH 56731, Sopt. 27, 200§; 73 TR
103, May 2, 2007; 70 FR 55450, Sept. 27, 2011;
Rl FR 65191, Sept. 23, 2016)

§246.26 Other provisions.

(a) No aid reduction, The value of ben-
cfits or assistance available under tho
FProgram shall not be censidercd as In-
come or resources of particlpants or
thetr familtes for any purpose under
Federal, State, or local laws. including,
hul not lUmited to, laws relating to
Laxatlon, welfare and public assigtance
Progranis.
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{b) Statistical information. FNS re.
serves Lhe rlght to use information ob-
tained under the Program in a sum-.
mary, statlstical or other form which
does not identify pnaritcular individ-
uals, .

(¢} Medical information., FNS may re-
quire the State or local agencies to
supply medical data and other informa-
Lion collected under the Program in a
form thatl docs nob Jdentify particular
individuals, to enable the Secrelary or
the Htate agencies vo evaluate tha ef-
fect of foor intervenilon upon lov-in-
come individeals devermined to Le al
nutritional risic,

() Confidentiatity of applicant
participant  information—(l) Wi
poses.
participant information is any Infor-
mation about an applicant or partici-
pant. whether It 1s oblalncd from the
applicant  or participant, another
source, or genarated ar n rasult of WIC
anpplication. cectificalion, or parlicipa-
Lion, that individually identifles an ap-
plleant or partlclpant and/or family
menmber(s). Applicanl or participant in-
formalion I8 confidential, regardlass of
the orlginal kource and exclusive of
previously applicable confldentiality
provided in accordance with ather Fead-
eral. Suate or local law.

{il) Except as otherwlsa permitted by
this section, the State ngency must re-
strict Lhe use and dlsclosure of con-
fidential applicant and particlpant in-
formation Lo persons directly con-
nectad with the administration or en-
forcemenl of the WIC Program whom
the Slate agency delenrinine huve a
need Lo know the information for WIC
Program purposes. These DErgons may
{ncludo, but are not limited to: per-
sonnel from Iis local agencles and
other WIC Siate or local agencles; per-
sons under contrack with the State
agency Lo perform resesarch regarding
the WIC Program, and porsons Inves-
tigating or proseculing WIC Program
viclations under Federal, State or local
law, -

{(2) Non-WIC piirposes. (i) Use by WIC
State and local agencies. Any WIC State
or loeal agency may use confidenbial
applicant and participant Information
in the administration of {ts other pro-
grams Lhat serve persons ellgible for

pur-

and

(1) Confidential applicant and’

§246.26

LY
the WIC Program In accordance with
paragraph (h) of Lhis section.

(i) Disclosure o public organizalions.
The State agency and its local agencles
may disclosc confldential appllcant
and partlcipant inforinztion to public
organizations for usg in the adminis-
tratlon of their programs that scrve
parsons ellgible for the WIC Program
In sccordance with paragrapn (h) of
this section.

(3) Child abuse and neglect reporting.,
Suweff of Lho State agency and its local
agencles who are required hy Stave lnw
to report known or suspected ¢hild
abuse ¢r neglecl jnay disclose confiden. -
tizl appileant and particlpant informa-
tion without Uhe consent of the partici-
pant or applicant to the extent nec-
essary to comply with such law.

(4) Retease farms. Excent In tho case of
subpoenas or search warcants (sce
paragraph (i) of 1his secilon), the State
agency and its local agencies may dis-
close confidentinl applicant and parkic-
ipant information to-individunls or en- .
titles nol listed in this eection only If
the affected appllcant or participant
slgns & reloase form authorizing the
disclosure and specifving Lhe parties Lo
whick the Informaotlon may be dis-
closed. The State or local agancy must
permin appileants and participants to
refuse to sign Lhe release forin and
must nobify the applicants and partici-
pants Lhat slgning the form Is not A
condition of eligihility and refusing Lo
gign Lhe form will nod affect, the appli-
canl's or participant’sa application or
participation {n the WIC Program. He-
leaxs forms auu\mrizing disclosure Lo
privase physiclans or other hezith care
providers may be included as part_of
the WIC applicatlon or cerliflcation
process. All obher requests for appli-
cants or purticipanis to sign volunsary
relcase forms must occur after the ap-
plication and carttficatlon proceess is
completed,

{5) Access Lo informalion by upplicanis
and poarticipanis. The Stare or local
agency must provide applicanits and
partlclpants access Lo all information
they nave provided to the WIC Pro-
gram. In the case of on applicant or
participant whe is an infant or chiid,
the access may be proviidcd to the par-
ent or guardian of the infant or ¢hlld,
assuming that any issues regarding
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custody or guardianship have been sei-
Lled. lfowever, the State or local aren-
cy need not provide the applicant or
pardiclpant (or the parent or guardizn
of an Infant or child) access to any
other Informatlon in the file or record
such as documentation.of income pro-
vided by third parlies and suafl assess-
ments of Lthe pariicipant’s condition or
behavloer, unleas required by Federal,
State, or local law or pollcy or unless
Lthe Informalion supports & Stale or
local agency decision being appealed
pursuanl to §246.8.

(¢) Confidentiality of vendor informa-
tion. Confidentlal vendor Information
is any Information ahoul a vendor
{whabher It Is obiained fromy the vendor
or another source) Ghat individualbly
{dentifics Lhe vendor, except for ven-
dor’s nama, adrraas, telephone number,
Web sltefa-mall address, store type, and
authorization status. Except as other-
wise permitted by this sccion, the
State agency must restrict the use or
disclosure of confidentinl vendor infor-
matlon to: ’

(1) ’ergons directly connscted wiLh
the adminisieavlion or enforcement of
the WIC Program or SNAP who Lhe
Stale agency determinea have o need
Lo know the information for purposes
of these programs. These persons may
include personmnel from lis local agen-
cles and other WIC Slate and Jogal
ageacles and persons investigating or
prosecuting WIC or 8SNAYP violatious
under Federnl, State, or local law;

(2) Persons directly coanected with
the administration or enforcement of
any ¥edoral or State law or loval law
or ordinance. Prior to releasing the In-
formatlon to one of these parties (olher
than a Federal agency), the State ngen-
cy must eater lnto a writlen agree-
ment with the requesting party speci-
fylng Lthat such information may not
be used or redisclosed except for pur-
poses dirvectly connected Lo Lhe admin-
istration or enforcement ¢f a Federal,
or State law; and

{3} A vendor that is subject Lo an ad-
verse actlon, Including a claim, Lo the
extenl that the confidential informa-
tion concerns the vendor subject Lo the
adverse actlon and {6 related Lo the ad-
verse action.

t4) AL Lhe discretlon of the State.

agency, all authorized vendors and ven-

7 CFR Ch. It (1-1-20 Edition}

dor appllcantls regarding vendor sanc-
tlons which have beon imposed, 1dentt.
fying only the vendor's name, address,
length  of the dlsqualificalion  or
amount of the civil money penally, nnd
a summary of the reason(s) for such
sanction previded in the notice of ad-
varse action. Such Information may be
disclosed only following the exhnustion
of all administrative and jodicial re-
view, in which the Stale agency has
prevalled, regarding the sanctlion im-
posed on the subject vendor, or the
time period for requesting such review
has exvyired,

(f) Confidentialily of SNAP retailer in-
formation. Except as otherwlise providad
In this section, che Stale agancy must
restrict the nse or disclosure of {nfor-
mation about SNAY retallers obtained
from SNAF, Including Inforniation pro-
vided pursuant to Section Bo) of the
I'ood and Nulriglon Act of 2008 (T U.8.0.
2018(¢)) and §378.1(g} of this chapter, Lo
persons directly connected with the ad-
minisiration or enforcement of the
WIC Program. .

{g) USDA and the Complrolizr General,
The Stale agency must provide the De-
partment and (he Comptrolier Cieneral
of the Unlted Siates access to all WIC
Program rccords, Including confiden-
ual vendor, applicant and participant
Information, purruant to §246.25(a)(4).

(h) Requirements for use and disclosure
of confidential applicant and participant
information for non-WIC purposes. The
Slate or local agency must take the
{following sleps before using or dis-
closing confidential applicant or par-
ticlpant Information for nen-WIC pur-
poses pursuant to paragrapi (d)(3) of
this section.

(1) Destgnalion by chief State health of-
ficer. The chial Srate health officer (or.
In the cate of an Indian Stale ngency,
the governing authority) inust. des-
Ignate in wrlting the permitted non-
WIC uses of hhe Information and the
names of the organizations Lo which
stch inforinatlion may be disclosed.

(2) Xetice to applicants and particl-
pants. 'The applicant or participant
must be notifled elther aL Lhe time of
application (in  sccordance  with
§246.7(1)(11)) or through a subsequent
notice that the chief Btate healin offi-
cer (or, In the case of an Indian State
agency, the governing authority) may
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authorize the use and disclosure of in-
formation about thelr participation in
the WIC Program foc non-WIC pur-
poses, This statemant must also indl-
cate that such Information will he used
by State and focal WIO agencics and
public organizations only in the admin.
Istration of their programs that serve
persons ellgible for the WiC Program.

{38) Wrilten agreemen! and Stafc plan.
The State or lecal agency disclosing
the informalion must enter into & wrlt.
ten agreement with Lhe other public
organization or In e case of a non-
WIC uke hy a State or local WIC agen-
cy. the unlt of the State or tocal agen-
ey that will be using the informalion,
The State agency must Alse Includde in
{ts Stale plan, as specified in
§240.4(0)(34), o llst of all organizations
(including units of the State cgency or
local agencies) with which the State
agengy or g local agencies has exe-
cuted or Intends Lo execute a writién
agreement. The written agreement
mnusk:

(i) Specliy thal the receiving orgnni-
zation may use the confidential appli.
c¢ant and particlpant information oniy
for;

(A) Eslablishing Lhe cligibitivy of
WIC appllecants or participants for the
programs thay Lhe organization admin-
iglers;

{13) Coniducting outreacht to WIC ap-
plicanis and participanis for such pro-
grams;

(C) Enhancing the healih. cducatlon,
or well-being of WIC applicants or par-
ticipants who are currently enrolled In
such programs, including the reporting
ol known or suspacted child abusc or
neglect that {3 not otherwise required
by State law;

{D) Strecamlining administrative pro-

cedures in order to minimize burdens
on sglaff, applicants, or participants in
elcher the receiving program or the
WIC Program: sndlor

(E) Assessing and ovaluating the re-
sponsiveness of a State’s healeh system
Lo purticipants' health care needs ann
-health care outcomes; nod

(li) Contain the receiving organiza-
tlon’s assurance that It will not use tha
Information for any other purpose or
diselose the informatlon to a third
party, #

§246.26

(1) Subpoenas and search warrants, The
8late agency may disclose confidential
applicant, participant, or vendor infor-
malion pursuant Lo o valld subpoena or
search warrant in sccordance with the
following procedures:

{)) Subpoena procedures. In deler-
mining how te respond Lo a subpoena
duces tecum {l.e., a subpoena for docu-
ments) or other subpocna for confiden-
tinl information. the State or local
agency mnib use the following proca-
dures:

(L) Upon roceiving Lhe subpoena, hin-
mediately nolify its Stale agency:

{l1) Consult with legal counsel for Lhe
Btate or local agency nnd determine
whether tha information requested is
in ‘fact confidential and prohibited by
Litis sectlon from being used or dis-
closed as stated in the subpoena;

{liiy if the State or local agency de-
termines that the information is con-
figential and prohibited from being
userd or disclosed as stated in the sub-
poena. attempl Lo quash Lhe subpoena
unless the Stale or locnl agency deber-
mines that disclosing the confidential
informatlon is In Lhe best luterest of
the Program. The determinatlon to dis-
close confidential information without
atlemipiing to gquash the subpoena
should be made only Infrequently; and,

(iv) If the Suate or Joea) agency sesks
to quash the subpoena or docldes that
disclosing the confldenyial information
is [a the bast interest of the Frogram,
inform the court or the receiving party
that this information I3 confidensial
and seek to limlc the disclosure by:-

(A) Providing only the specific infor-
mation requosted In the subpoena and
no other informaiion; and,

{B) Limiting Lo the greatest extent
posalble the public access wo the don-
fidential Information dlsclosed,

{2} Search warranl procedures, In re-
spoading to a search warrant for con-
fidential informatlon, the State or
local agency must use the following
procedures: i

(1) Upon recelving the search war.
rang, immedlately notity lus State
BEANGY,

{I1) Immedlately notlfy legal counse!
for the Siate or loeal agency;

(i11) Comply with the search warrani;
and.
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(iv) Infarm the Individucl(s) scrving
the search wearrant that the informa-
tlon belng sought Is confidentlal and
seek to limil Lhe disclosure Ly:

(A) Providing only the speclfic Infor-
mation requested in the search warrant
and no other Information; and

(B} Limiting to the grea.h.est; extent
poesible the publle sccess to Lhe con-
fidentinl Information disclosed. -

(1) Data collection reluted o locnl agen-

cies. {1) Fach State apgency must collegt,
dnta related to local agencles Lhat have
an agreement with the State agency to
partlclpate in the program for each of
Federal lIsonl years 2006 through 2009,
including those local agencles that par-
Licipaled only for part of the {lscal
year. Such data shall includa:

{1) The name of each local agency:

(i1} The clty In which each Iocal
agency was hoadqguartered and Lhe
name of the state;

{11} 'Ths amount of funds provided Lo
Lhe participating organizalion, la., the
amount of federal funds provided for
nutritton services and administration
Lo gach partlelpating local agency; and

(lv) The Lype of purticipating orguni-
zallon, c.g.. governmenl agency, ndu-
cational fnstitution, non-profit orpani-
zatlon/secular, non-profit organizations
falth-baged, and “other.”

(2) On or before August 31, 2007, and
each subsequent year through 2010.
State agencies must report to FKS
data as specliied in paragraph {JX1) of
this section for Lhe prior Federal fIscal
year. Btate apencled must submit this
data In a formol designated hy FNS.

{Ic} Program cvalugtions, Suate and
locel WIC agencles and contraciors
must cooperase In atudies and evalua-
tions conducted by ov on Lehall of Lhe
Department, related Lo programs an-
thorized under the Richard B. Russell
Natlonal School Lunch Act and the
Child Nutritien Acl of 1966 (42 U.5.C.
1786).

{30 FR 6121, Fah. 13, 1585, a3 nmended as 59
R 35301, Sept. 13, 1988; G5 FR 83208, Doc, 29,
2000; 71 WR 56731, Sept. 27, 2008; 12 'K 2184,
May 2, 2007, 73 FR 21811, Apr. 23, 2008; 75 FR
* 37983, Juno 28, 2011}

§246.27 Program information.

Any person who wishes information,
assistance, records or other pulllic ma-
terial shatl request such information

7 CFR Ch. It (1~1-20 Edition)

from the State agency, ¢r from Lhe
I'NS Reglonal Office serving tho appro-
priste State as Jisted below:

(a) Connecticut, Maine, Massachu-
sells, New "Hampshire, New York,
Rhode Islond, Vermont: U.S. Depari-
ment of Agriculture, FNS, Northeasi
Reglen, 18 Canscway Street, room 501,
Boston, Massachusetbs 02222-1066,

(b} Delawarn, Dlstricl of Columbia,
Maryland, New Jersey, Pennsylvania,
'uerto Rico, Virginia, Virgin Islands,
West Virginla; U.S. Department of Ag-
ricultura, FNS, Mid-Atlantic Reglon,
Mercer Corpornte Park. 300 Corporate
Boulevard, Hobbinsville, Now Jersey
08691-1588. :

(¢) Alabvama, Florida, Georgia, Kep-
tueky, Misslssippl, North Carolina,
Houth Carolina, Tennessce: U5, De-
porbment of Apriculiure, NS, South-
cesl Hegion. 61 Forsylh Bureet, 8W.,
room BTG, Atlantn. Georgla 30307,

(d) INinnls, Indlana, Michigan. Min-
nesota, Ohio, Wisconsin: U.S. Depart-
ment of Agriculture, FNS, Midwest Re-
gion, 77 West Jackson Boulevard—30Lh
Floor, Chicego, Illinois 60604-3507.

{¢) Arkanaar, Loulsiana. New Mexico,
Oklahoma, Texas: U.8. Department of
Agriculture, KNS, Southwest Region,
1100 Commerce Bireet, roorn 5-C-20,
Dallas, Texnsﬁﬁzm.

(Y Coloradn-Iowa, Kansas, Missour),
Monlana, Nebreska, North Dakola.
South Dakota, Utah, Wyomlng: U.S.
Deparument of Agriculture, FNB5.
Mountein Plains Hegion, 1244 Speer
Boulevard, rulte 803, Denver, Colorado
B80204. 2

() Alagkn, American Samoa, Art-
zona, California, vhe Commonweallh of
Lhe Norbthern Marlana Islands, Guam.
Hawail, Idaho, Nevada. Oregon, \Wash-
ingtor: U5, Department of Agri-
culture, F'NS§, Western Region 80 Sev-
enth Bireet, Sulte #10-100, San Fran-
cisco, Californla 94103,

[50 FR 8121, Fcb. 13, 1585; 50 FI 8008, Fab. 29,
1985, as amended ot 59 FR 11508, Mar. 11, 1991;
T} FR 36713, Sept. 27, 2005; 73 FR 11314, Mar.
3, 2008]

§246.25 OMBH control numhbers.

The following control numbars have
heen assigned to the Informatlon col-
leclion requirements in 7 CFR part 248
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by the Office of Management and Budg-
et pursuant bto Lhe Paperworkx Reduc-
tlon Act of 1980. Pub, L. 96-511.

Curterd
OMB conal

7 CFR pan 245 sedikn where reguizeme-iy
o' detcribad ne.

0524-0286
05840043
0554-0043
05940386
0584~C43
05840386
0584-AS28
0584-A%30
05040380
0584-0043
0584-0043
B5B4-0343
a5B4=D43
05840043
05840343
0584=0041

05840042,
05843317

AL 48], (90, 1) oy
A Pt

20 L
253), ) oo KA e s m e

|50 'R G121, Fab. 13, 1985, as amandad nb 53.

FR 15653, May 3. 1988; 51 FR 51295, Dec. 14,
1989; 58 Fit 11507, Feh. 28, 1993]

PART 247—COMMODITY
SUPPLEMENTAL FOOD PROGRAM

Sec.
247.1
H1.2
%413
2474

Deflnitinns.

The purpase and scope of CSFT,
Administering agnnoies. i
Apreements.

State und local agorcy respontibhil-
Iulas. .

2418 Stata Plaa.

2477 Selactlon of lacal agencies,

/
7.8 Tndividuals applying to participate in

C3Fp,

2479 Eligltility requiromants.

24710 Distribution and uss of CSIFP com-
meditles.

21711 “Applicants exceed caselood tevals.

247.12 Rights and responsibiiities.

247.13  Provislons for non-Kaglish or I lted-
Ecgliish spenkers,

29731 Othor publlc nestatance programs.

241.15 KNotiifieation of cligibility or ineilgl
bility of applicont.

247.16 Certification period.

247.17 Noiifieation of discontlrannse of par-
Lieipant. ’

1B Kulrition sducetlon,

47.12 Dual participailon.

217.20 Program violations.

241.21 Cusglond sasigument.

24722 Allocation and dishursement of ad-
minfisteative funds to State ngencies.
247.23 Btate provision of administrative

.. lunda to Joeal agencles.
247.24 HRacovery and rodlstribution of case-
load and administrative funds.

§247.1

247.25 Allowable uses aof ndmicistrative
funds and other funds.

M1 Heturn of adm!nistrative funds,

0.7 Finaneln) management.

297.78 Storage nnd inventory of commed-
tles,

247.29 Reports and recordhespicg.

247.30 Clalms. :

217.31  Audies and faveatigntions. ]

M1A2 Termnation of agonoy partisipation,

24723 Palr hearings.

247.3i Monagement reviews.

247.35 Local agensy azpeals of State agency
uctlons, .

24735 Confidentialicy ot appleants or par-
ticipanca.

217.37 Clvii rights raquiroments.

AUTHORITY: Sn0. 5, TPub. 1, 03-86, BT Stat.
249, a3 added by Sec. 1304(bXE), Pub. L. 85-113,
21 Stau. 980 (T (.S.C. 612¢c nole); sce. 1335,
Pub, L. 97-98, 95 Stal, 1293 (7 U.8.C. 612
note), sec. 200, Tub. L. 98-8, 97 Stut. 35 (7
U.5.€¢. 812¢ novo); soo. 2B), Fob. L. 85-92, 07
Stat. 611 (7 U.S.C. 812¢ note); scc. 1562, Pub..
L. 90-108, 09 Suat. 1590 (7 U.8.C. 612 note);
eac. 101(k), Pub, L, 160-202; sec. I1771(n). Pub.
L. 101-621. 181 Buat. 3806 (7 U.8.C. 612¢c noto); -
sec 402(a), Pub, L. 104-127, 110 Scat. 1028 (7
U.5.C. 612¢ note); soc. 4201, Pub, L. 107-171,
118 Stat. 134 (7 U.S.C. 901 note); sen. 4231,
Fub. L. 110-216, 123 Stat. 1886 (7 U.5.C, 612¢
notek sec, 4221, Fud. L. 113-19, 7 U.B.0. 612¢
note). '

SOuRCE: T0 FIR 47063, Auy. 11, 2005, unless
otherwise noted.

§247.1 Definitions. .

Fotlowing I r 143t of definitions Ghat
apply to the Commodity Supplemental
Food Program (CSFP).

2 CFR part 200, means the Uniform
Administrative Reguirements. Cost
Principles, and Audit Requirements for
Faderal Awards publlshed by OMDE. The
pary reference covers applicable: Acro-
nyms and Definitions (subpart A). Gen-
eral Provisions (subpart B), Post Fed-
eral Award Requirements (subpart D),
Cost Principlea (subpart E), and Audic
Requlrements (subpart 1), (NOTE: Pre-
Federal Award Requirements and Con-
tenls of IPederal Awards {subpari C)
fnes not apply to the National School
Lunch Program).

Applicant means any person who ap-
Dlles Lo recelve program benefiis, Ap-
plicants include program participants
applying for recercification.

Breasifeeding women mieans women up
Lo one yenar poslpartum who aore
breastfeadiag Lheir infants,
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New Hampshire Departmant of Health and Human Services
Exhibit D

CERTIFICATION REGARDING DRUG-FREE WORKPLACE REQUIREMENTS

The Contractor identified in Section 1.3 of the Generat Provisions agrees to comply with the provisions of
Sections 5151-5160 of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690, Title V, Subtitle D; 41
U.S.C. 701 et seq.), and further agrees to have the Conltractor's representative, as identified in Sections
1.11 and 1.12 of the General Provisions execute the following Cerification:

ALTERNATIVE | - FOR GRANTEES OTHER THAN INDIVIDUALS !

US DEPARTMENT OF HEALTH AND HUMAN SERVICES - CONTRACTORS
US DEPARTMENT OF EDUCATION - CONTRACTORS
US DEPARTMENT OF AGRICULTURE - CONTRACTORS

This certification is required by the regulations implementing Sections 5151-5160 of the Drug-Free
Workplace Act of 1988 (Pub. L. 100-690, Title V, Sublitle D: 41 U.S. C. 701 e seq.). The January 31,
1989 regulalions were amended and published as Part Il of the May 25, 1950 Federal Regisler (pages
21681-21691), and require cerification by grantees (and by inference, sub-grantees and sub-
contractors), prior to award, that they will maintain a drug-free workplace. Section 3017.630(c) of the
regulation provides that a grantee (and by inference, sub-grantees and sub—contractors) that is a State
may elect to make one cartification to the Department in each federal fiscal year in lieu of cerlificates for
each grant during the federal fiscal year covered by Ihe cerlification. The certificate sel out belowis a
material representalion of fact upon which reliance is placed when the agency awards the grant. False
certification or violation of the certification shall be grounds [or suspension of payments, suspension or
terminaticn of grants, or government wide suspension or debarment. Contractors using this form should
send it to:

Commissioner

NH Department of Health and Human Services
129 Pleasant Street,

Concard, NH 03301-6505

1. The graniee certifies that it will or will continue to provide a drug-free workplace by:

1.1. . Publishing a statement notifying employees that the unlawful manufacture, distribution,
dispensing, possession or use of a controlled substance is prohibited in the grantee’s
workplace and specifying the actions that will be taken against employees for violation of such
prohibition;

1.2. Establishing an ongoing drug-free awareness program to inform employees about
1.2.1. The dangers of drug abuse in the workplace;

1.2.2. The granlee's policy of maintaining a drug-free workplace;

1.2.3.  Any available drug counseling, rehabilitation, and employee assistance programs; and

1.24. The penaltles that may be imposed upon employees for drug abuse violations
occurring in the workplace;

1.3.  Making it a requirement that each employee to be engaged in the performance of the grant be
given a copy of the statement required by Section 1.1.

1.4.  Notifying the employee in the statemeni required by paragragh (a) that, as a condition of
employmen! under the grant, the employee will
1.4.1. Abide by the terms of the statement; and
1.4.2.  Natify the employer in wriling of his or her conviction for a violation of a criminal drug

stalute occurring in the workplace no later than five calendar days after such
conviction;

1.5.  Notifying the agency in writing, within ten calendar days after receiving notice under
subparagraph 1.4.2 from an employee or otherwise receiving actual notice of such conviction.
Employers of convicled employees must provide notice, including position title, to every grant
officer on whose grant activity the convicted employee was working, unless the Federal agency

Exhlbit & — Cerlification regarding Drug Free Contractor Inltials _Y.&
wWorkplace Requirements
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has designated a cenlral point for the receipt of such notices. Notice shall include the
- identification number{s) of each affected grant; -
1.8. Taking one of the following actions, within 30 calendar days of receiving nolice under
- subparagraph 1.4.2, with respect 1o any employee who is 5o convicted
1.6.1. Taking appropriate personnel aclion against such an employee, up 10 and including
termination, consistent with the requirements of the Rehabilitation Act of 1973 as
amended; or
1.6.2. Requiring such employee lo participate satistactorily in a drug abuse assistance of
rehabilitation program approved for such purposes by a Federal, State, or local héalth,
law enforcement, or other appropriate agency;
1.7.  Making a gooed faith effort to continue to maintain a drug-free workplace through
. implementation of paragraphs 11,12, 1.3, 14,15 and 1.6..

2. The grantee may inser in the space provided below the site(s) for the performance of work done in
connection with the specific grant,

Place of Performance (slreet address, city, county, state, zip code} (list each location)

Check O if there are workplaces on fila that afe no! identified here.

Contracior Name; ,

(o2 24 | Sfm/
Daté Name: Kori Stenzel
' Title: Senior Manager, WIC Contracts

Exhiblt O — Certification regarding Drug Free ’ Conlracior Initials Ei
Workplace Requiremeants
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CERTIFICATION REGARDING LOBBYING

The Vendor Identified in Section 1.3 of the General Provislons agrees lo comply with the pravisions of
Section 319 of Public Law 101-121, Government wide Guidance for New Reslrictions on Lobbying, and
31 U.S.C. 1352, and further agrees to have the Contractor's representative, as identified in Sections 1.11
and 1,12 of the General Provisions execute the following Certification:

US DEPARTMENT OF HEALTH AND HUMAN SERVICES - CONTRACTORS
US DEPARTMENT OF ERUCATION - CONTRACTORS
US DEPARTMENT OF AGRICULTURE - CONTRACTORS

Programs {indicate applicable program covered):
*Temporary Assistance to Needy Families under Title [V-A
*Child Support Enforcement Program under Title IVD
*Social Services Block Grant Program under Tille XX
*Medicaid Program under Title XIX

*Community Services Block Grant under Tille VI

*Child Care Development Block Grant under Title 1V

The undersigned certifies, Lo the best of his or her knowledge and belief, that;

1. No Federal appropriated funds have been paid or will be paid by or on behalf of the undersigned, to
any person for influencing or attempting to influence an officer or employee of any agency, a Member
of Congress, an officer or employee of Congrass, or an employee of a Member of Congress in
conneclion with the awarding of any Federal contract, conlinuation, renewa!, amendment, or
modification of any Federal contract, grant, loan, or cooperative agreement (and by specific mention
sub-grantee or sub-contractor).

2. If any funds other than Federal appropriated funds have been paid or will be paid to any parson for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress,
an officer or employee of Congress, or an employee of a Member of Congress in connection with this
Federal contract, grant, loan, or cooperative agreement {and by specific mention sub-grantee or sub-

. contractor}, the undersigned shall cornplete and submit Standard Form LLL, {Disclosure Formto
Report Lobbying, in accordance with its instructions, altached and identified as Standard Exhibit E-.)

3. The undersigned shall require that the language of this cerlification be included in the award
document for sub-anvards at all tiers {including subcontracts, sub-grants, and contracts under grants,
loans, and cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction
was made or entered Into.- Submission of this certification is a prerequisite for making or entering into this
transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to file the required
cerlification shall be subject to a civil penatty of not less than $10,000 and not mare than $100,000 for
each such fallure.

Vendor Name:

)

Lo 2l ;
Date Name: Kerl Stenzel /4
Title: Senior Manager, WIC Contracls

Exhibit E - Certification Regarding Lobbying vendor Initials _j& J
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CERTIFICATION REGARDING DEBARMENT, éUSPENSlON
" AND OTHER RESPONSIBILITY MATTERS

The Contractor ldentified in Section 1.3 of the General Provisions agrees to comply with the pfovisions of
Execulive Office of the President, Executive Order 12549 and 45 CFR Part 78 regarding Debarment,
Suspension, and Other Responsibility Matters, and furthef agrees ta have the Contractor's
Jfepresentative, as identified in Sections 1.11 and 1.12 of the General Provisions execute the fallowing
Certification;

INSTRUCTIONS FOR CERTIFICATION
1. By signing and submitting this proposal (contract}, the prospective primary participant is providing the
certification set out below.

2. The inability of a person to provide the certification required below will not necessarily result in denial
of participation in this covered transaction. If necessary. the prospective participant shali submit an
explanation of why it cannot provide the certification. The certification or explanation will be
considered in connection with the NH Department of Health and Human Services' (DHHS)
determinalion whether to enter into this transaction. However, failure of the prospective primary
participant to furnish a certification or an explanation shall disqualify such person from participation in
this transaction. :

3. The certification in this clause is a material representation of facl upon which refiance was placed
when DHHS determined to enler into this transaction. |f it is later determined that the prospective
primary participant knowingly rendered an erroneous cerlification, in addition to other remedies

* available to the Federal Government, DHHS may terminate this transaction for cause or default.

~

4. The prospective primary participant shall provide immediate written natice to the DHHS agency to
whom this propasal (contract) is submitted if at any time the prospective primary participant learns
that its certification was erroneous when submitted or has become erroneous by reason of changed
circumsiances,

5. The terms “covered transaction,” “debarred,” “suspended.” “ineligible ” "lower tier covered
transaction,” "participant,” "parson,” “primary covered transaction,” “principal,” “proposal,” and
*voluntarily excluded.” as used in this clause, have the meanings set oul in the Definilions and
Coverage sections of the rules implementing Executive Order 12549: 45 CFR Part 76. See the
altached definitions.

6. The prospective primary parlicipant agrees by submitting this proposal {contract) that, should lhe
propesed covered transaction be entered into, it shali not knowingly enter into any lower tier covered
transaction with a person who is debarred, suspended, declared ineligible, or voluntarily excluded
from participation in this covered transaction, unless authorized by DHHS.

7. The prospective primary participant further agrees by submitting this proposal that it will include the
clause litled "Cerification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion -
Lower Tier Covered Transactions,” provided by DHHS, without modification, in dlf lower tier covered
transactions and in all solicitations for lower tier covarad transactions.

8. Anparlicipant in a covered transaction may rely upon a certificalion of a prospeclive participant in a
lower lier covered transaction that il is not debarred, suspended, ineligible, or involuntarily excluded
from the covered transaction, unless it knows that the certification is erronsous. A participant may
decide the method and frequency by which it determines the efigibility of its principals. Each
participant may, but is not required to, check the Nonprocurement List {of excluded parties),

9. Nothing contained in the foregoing shall be construed to require establishment of a system of records
in arder to render in good faith the certification required by this clause. The knowledge and

Exhibit F ~ Certilication Regarding Dabarment, Suspension Contractor tnitiats K’i
And Other Responsibility Matters
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information of a participant is not required to exceed that which is normally possessed by a prudent
person in the ordinary course of business dealings,

10. Except for transactions authorized under paragraph 6 of these instructions, If a participant in a
covered transaction knowingly enters into a lower tier covered transaction with a person who is
suspended, debarred, ineligible, or voluntarily excluded from participation In this transaction, in
addition to other remedies available to the Federal government, DHHS may terminate this transaction
for cause or default.

PRIMARY COVERED TRANSACTIONS
11. The prospective primary participant certifies to the best of its knowledge and belief, that it and its
principals:

11.1. are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from covered transactions by any Federal department or agency;

11.2. have not within a three-year period preceding this proposal {contract) been convicted of or had

’ 8 civil judgment rendered against them for commission of {raud or 2 criminal offense in
connection with obtaining, atternpting to obtain, or performing a public (Federal, State or local)
transaction or a contract under a public transaclion; violation of Federal or State antitrust
statules or commission of embezzlement, theft, forgery, bribery, falsification or destruction of
records, making false stalements, or receiving stolen property;

11.3. are not presenlly indicted for otherwise criminally or civilly charged by a governmental entity
(Federal, Stale or local) with commission of any of the offenses enumerated in paragraph (I}({b)
of this certification; and )

11.4. have not within a three-year period preceding this application/proposal had one or more public
Iransactions {Federal, Stale or local) terminated for cause or default.

12. Where the prospective primary participant is unable to certify to any of the statements in this
~n , " certification, such prospective participant shall altach an explanation to this proposal (contract)

LOWER TIER COVERED TRANSACTIONS
13. By signing and-submilting this'tower tier proposal (contract), the prospective lower tier participant, as
defined in 45 CFR Part 76, certifies to the best of its knowledge and belief that it and its principals:
13.1. are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from participation n this fransaction by any federal department or agency.
13.2. where the prospective lower tier participant is unable to certify lo any of the above, such
prospective parlicipant shall attach an explanation to this proposal {coniract}.

14. The prospective lower tier participant further agrees by submitting this proposal (contract} that it will
include this clause entitled "Certification Regarding Debarment, Suspension, Ineligibility, and
Voluntary Exclusion - Lower Tier Covered Transactions,” without modification in all lower lier covered
transactions and in all solicitations for lower tier covered transactions.

Contractor Name:

Wlz{2) = - e o A7 ‘/rzj
Date ' . Name:Kori Stenzel —
’ Title: Sentor Manager, WIC Conlracts

Exhibil F - Certification Regarding Debarment, Suspension Contractor Initials Ei
And Other Rasponsibility Mallers
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CERTIFICATION OF COMFLIANCE WITH REQUIREMENTS PERTAINING TO
FEDERAL NONDISCRIMINATION, EQUAL TREATMENT OF FAITH-BASED ORGANIZAT |ONS AND
WHISTLEBI OWER PROTECTIONS

.The Contractor identified in Section 1.3 of the General Provisions agrees by signature of the Contractor's
representative as identified in Sections 1.11 and 1.12 of the General Provisions, to execute the following
- certification: \

Contractor will comply, and will require any subgrantees or subcontractors to comply, with any applicable
federal nondiscrimination requirements, which may include;

- the Omnibus Crime Control and Safe Streets Act of 1968 (42 U.S.C. Section 3789d) which prohibits
recipients of federal funding under this statute from discriminating, either in-employment practices or in
the dellvery of services or benefits, on the basis of race, color, religion, national origin, 2nd sex. The Act
requires certaln recipients to produce an Equal Employment Oppartunity Plan;

- the Juvenile Justice Delinquency Prevention Act of 2002 (42 U.S.C. Section 5672(b}} which adopts by
reference, the civil rights obligations of the Safe Streets Act. Recipients of federal funding under this
stalute are prohibited from discriminating, either in employment practices or in the delivery of services or
benefits, on the basis of race, color, religion, national origin, and sex. The Act includes Equal
Employment Opportunily Plan requirements;

- the Civil Rights Act of 1964 (42 U.S.C. Seclion 2000d, which prohibits recipients of federal financial
assislance from discriminating on the basis of race, color, or national origin in any program or activity);

- the Rehabilitation Act of 1973 (29 U.S.C. Section 784), which prohibils recipients of Federal financial
assistance from discriminating on the basis of disability, in regard to employment and the delivery of
services or benefits, in any program or activity;

"= the Americans with Disabilities Acl of 1990 (42 U.S.C. Sections 121341-34}, which prohibits
discrimination and ensures equal opportunity for persons with disabilities in employment, State and local
government services, public accommodations, commercial facililies, and transportation; J

- the Education Amendments of 1972 (20 U.S.C. Sections 1681, 1683, 1685-86), which prohibits
discrimination on the basis of sex in federally assisted education programs;

- the Aga Discrimination Act of 1975 (42 U.S.C. Sections 6106-07), which prohibits discrimination on the
basis of age in programs or aclivities receiving Federal financial assistance. It does not include
employment discrimination;

- 28 C.F.R. pt. 31 (.S, Department of Justice Regulations ~ OJJOP Granl Programs); 28 C.F.R. pt, 42
{U.S. Depariment of Justice Regulations ~ Nondiscrimination; Equal Employment Qpportunity; Policies
and Procedures). Executive Order No. 13279 (equal protection of the laws for faith-based and community
organizations); Executive Order No. 13559, which provide fundamental principles and policy-making
criteria for partnerships with faith-based and neighborhood organizations;

- 28 C.F.R. pt. 38 (U.S. Department of Justice Ragulations — Equal Treatmen! for Faith-Based
Organizations); and Whistleblower proteclions 41 U.5.C. §4712 and The National Defense Autharizalion
Act (NDAA) for Fiscal Year 2013 (Pub. L. 112-239, enacted January 2, 2013) the Pilot Program for
Enhancement of Contract Employee Whistleblower Protections, which protects employees against
reprisat for cerlain whistle blowing activities in connection with federal grants and contracts.

The certificate set out below is a material representation of fact upon which retiance is placed when the
agency awards the grant. False certification or violation of the certification shall be grounds for.
suspension of payments, suspension or termination of grants, or govemment wide suspension of
debarment,

Exhiblt G
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in the event a Federal or State court or Federal or State adminisirative agency makes a finding of
discrimination after a due process hearing on the grounds of race, color, religion, nationai origin, or sex
against a racipient of funds, the recipient will forward a copy of the finding to the Office for Civil Rights, to
the applicable contracting agency or division within the Department of Health and Human Services, and
to the Department of Health and Human Services Office of the Ombudsman.

The Contractor idenlified in Section 1.3 of the General Provisions agrees by signature of the Contraclor's
representalive as identified in Sections 1.11 and 1.12 of the General Provisions, to exacuie the following
cerification:

l. By signing and submitting this proposal {contract) the Contractor agrees to comply with the provisions -
indicated above,

Contractor Name:

.M.LL{_?“L— Kow ﬁ_,émqrip
Date Name: Kerl Sienzet -~

Title: Senior Manager, WIC Contracis

Exhibit G
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