STATE OF NEW HAMPSHIRE
DEPARTMENT of NATURAL and CULTURAL RESOURCES
DIVISION of PARKS and RECREATION

BUREAU of TRAILS
172 Pembroke Road Concord, New Hampshire 03301
Phone: (603) 271-3254 Fax: (603) 271-3553 E-Mail: nhtrails@dncr.nh.gov
Web: www.nhtrails.org

July 24, 2023

His Excellency, Governor Christopher T. Sununu
and the Honorable Council

State House

Concord, New Hampshire 03301

REQUESTED ACTION

Authorize the Department of Natural and Cultural Resources, Division of Parks and Recreation, Bureau of
Trails to enter into a Retroactive and Sole Source contract with Romik Developers, LLC (VC#275570), in
the amount of $60,000 for an Excavator to complete road and trail maintenance at Jericho Mountain State
Park effective upon Governor and Council approval for the period of July 31, 2023 through November 30,
2023. 100% Federal Funds.

Funding is available in account, National Recreational Trails Fund, as follows:

FY 2024
03-035-035-351510-37770000-103-502664 - Contracts for Op Services $60,000

EXPLANATION

This request is retroactive and sole source because Romik Developers are currently working in Jericho
doing trail maintenance for the Androscoggin Valley ATV Club that is being funded though the Grant in Aid
program. Hiring Romik to do the trail maintenance at Jericho Mountain State Park will save the expense of
moving the equipment in and out. In addition, several recent large storm events have caused additional
surface damage to the trails that need to be repaired to maintain public safety.

The Attorney General’s Office has reviewed and approved this contract as to form, substance and execution.

Respectfully submitted, Concurred,
Brian J. Wilson Sarah L. Stewart

Director Commissioner



FORM NUMBER P-37 (version 2/23/2023)

Notice: This agreement and all of its anachments shall become public upon submission to Governor end
Executive Council for approval. Any information that is private, confidential or proprietary must
be clearly identified to the agency end agreed to in writing prior to signing the coatract.

AGREEMENT
The State of New Hampshire and the Contractor hereby mutually egree as follows:

GENERAL PROVISIONS

1. IDENTIFICATION.

1.1 Statc Agency Name
Department of Natural and Cultural Resources

1.2 Suate Agency Address
172 Pembroke Road, Concord, NH 03301

1.3 Contractor Name

1.4 Contractor Address
PO Box 175 Berlin, NH 03570

Romik Developers.Lc
1.5 Contrector Phone 1.6 Account Unit and Class
ol 37770000-103
603-723-6184

1.8 Price Limitation

$60,000.00

1.7 Completion Date
11/30/2023

1.9 Contracting Officer for State Agency

1.10 State Agency Telephone Number
603-788-3155

. : Digiaily signed by Mike
Mike Couch Date: 7/4/23
DAT07 0000

1.12 Name and Title of Contractor Signatory
Manager/ Partner

Clinton Savage(District Supervisor, Trails Bureau DNCR)
Couth
1.13  State Agency Signature

1.11 Contractor Signature
Dot 2023.07.04
W Date: g/21/2023

1.14 Name and Title of State Agency Signatory

Sarah L. Stewart, Commissioner

1.15 Approval by the N.H. Department of Administration, Division of Personnel (if applicable)

By:

Director, On:

1.16 Approval by the Attomey General (Form, Substance and Execution) (if applicable)

By: Shers /%%a@ , AAG

on: 8/21/2023

1.17 Approval by the Governor and Executive Council (if applicable)

G&C ltem number:

G&C Meeting Date:
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2. SERVICES TO BE PERFORMED. The State of New
Hampshire, acting through the agency identified in block 1.1
(“Statc™), engages contractor identified in block 1.3 (“Contractor”)
to perform, and the Contractor shall perform, the work or sale of
goods, or both, identified and more particularly described in the
sttached EXHIBIT B which is incorporated herein by reference
(“Services™).

3. EFFECTIVE DATE/COMPLETION OF SERVICES.

3.1 Notwithstanding any provision of this Agreement to the
contrary, and subject to the approval of the Governor and
Executive Council of the State of New Hampshire, if applicable,
this Agreement, and all obligations of the parties hereunder, shall
become effective en the date the Govemnor end Executive Council
approve this Agreement, unless no such approval is required, in
which case the Agreement shall become effective on the date the
Agreement is signed by the Statc Agency as shown in block 1.13
{*Effective Date”).

3.2 If the Contractor commences the Services prior to the Effective
Date, all Services performed by the Contractor prior to the
Effective Date shall be performed at the sole risk of the Contractor,
end in the event that this Agreement does not become effective, the
State shall have no liability to the Contractor, including without
limitation, any obligation to pay th¢ Contractor for any costs
incurred or Services performed.

3.3 Contractor must complete all Services by the Completion Date
specified in block 1.7.

4. CONDITIONAL NATURE OF AGREEMENT.
Notwithstanding any provision of this Agreement to the contrary,
all obligations of the State hereunder, including, without limitation,
the continuance of payments hereunder, arc contingent upon the
availability and continued appropriation of funds. In no event shall
the State be liable for any payments hereunder in excess of such
available appropriated funds. In the event of a reduction or
termination of appropriated funds by any state or federal legistative
or executive action that reduces, ¢liminates or otherwise modifies
the appropriation or availsbility of funding for this Agreement and
the Scope for Services provided in EXHIBIT B, in wholc or in part,
the State shall have the right to withhold payment until such funds
become available, if cver, and shall have the right to reduce or
terminate the Services under this Agreement immediately upon
giving the Contractor notice of such reduction or termination. The
State shall not be required to transfer funds from eny other account
or source to the Account identified in block 1.6 in the event funds
in that Account are reduced or unavailable.

5. CONTRACT PRICE/PRICE LIMITATION/ PAYMENT.
5.1 The contract price, method of payment, and terms of payment
are identified and more particularly described in EXHIBIT C
which is incorporated herein by reference.

5.2 Notwithsianding any provision in this Agreement to the
contrary, and notwithstanding unexpected circumstances, in no
event shall the total of all payments authorized, or actually made
hereunder, exceed the Price Limitation set forth in block 1.8, The
payment by the State of the contract price shall be the only end the
complete reimbursement to the Contractor for all expenses, of
whatever nature incurred by the Contractor in the performance

hereof, and shall be the only and the complete compensation to the
Contractor for the Services.

5.3 The State reserves the right to offset from any emounts
otherwise payable to the Coatractor under this Agreement those
liquidated amounts required or permitted by N.H. RSA 80:7
through RSA 80:7- or eny other provisicn of law,

5.4 The Siate’s liabitity under this Agreement shall be limited to
monetary damages not to exceed the total fees paid. The Contractor
agrees that it has an adequate remedy et law for any breach of this
Agreement by the State and hercby waives any right to specific
performance or other equitable remedies against the State.

6. COMPLIANCE BY CONTRACTOR WITH LAWS AND
REGULATIONS/EQUAL EMPLOYMENT
OPPORTUNITY.

6.1 In conniection with the performance of the Services, the
Contractor shall comply with all epplicable statutes, laws,
regulations, and orders of federal, state, county or municipal
authoritics which impose any obligation or duty upon the
Contractor, including, but not limited to, civil rights and cqual
employment oppottunity laws and the Governor’s order on Respect
and Civility in the Workplace, Executive order 2020-01. In
addition, if this Agreement is funded in any part by monies of the
United States, the Contractor shall comply with all federal
executive orders, rules, regulations and statutes, and with any rules,
regulstions and guidelines as the State or the United States issue to
implement these regulations. The Contractor shall also comply
with all epplicable intellectual property laws.

6.2 During the term of this Agreement, the Contractor shell not
discriminate against employees or applicants for employment
because of age, sex, sexual orientation, race, color, marital status,
physical or mental disability, religious creed, national origin,
gender identity, or gender expression, and will take affirmative
action to prevent such discrimination, unless exempt by state or
federal law. The Contractor shall ensure any subcontractors
comply with these nondiscrimination requisements.

6.3 No payments or transfers of value by Contractor or its
representatives in connection with this Agreement have or shall be
made which have the purpose or effect of public or commercial
bribery, or acceptance of or acquiescence in extortion, kickbacks,
or other unlawful or improper means of obtaining business.

6.4, The Contractor agrees to permit the State or United States
access 1o any of the Contractor’s books, records and accounts for
the purpose of ascennining complisnce with this Agreement and
all rules, regulations and orders periaining to the covenants, terms
and conditions of this Agreement.

7. PERSONNEL.

7.1 The Contractor shall a1 its own cxpense provide all personnel
necessary to perform the Services. The Contractor warrants that all
personnel engaged in the Services shall be qualified to perform the
Services, and shall be properly licensed and otherwise authorized
to do so under all applicable Jaws, .

7.2 The Contracting Officer specified in block 1.9, or any
successor, shall be the State’s point of contact pertaining to this
Agreement.
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8. EVENT OF DEFAULT/REMEDIES.

8.1 Any one or more of the following acts or omissions of the
Contractor shall constitute an event of default hereunder (“Event
of Default™): .

8.1.1 failure to perform the Services satisfactorily or on schedule;
8.1.2 failure to submit any report required hereunder; and/or

8.1.3 failure to perform mny other covenant, term or condition of
this Agreement. '

8.2 Upon the occurrence of eny Event of Default, the State may
take any one, or more, or all, of the following ections:

8.2.1 give the Contractor a written notice specifying the Event of
Default and requiring it to be remedied within, in the absence of a
greater or besser specification of time, thinty (30) calendar days
from the date of the notice; and if the Event of Default is not timely
cured, terminate this Agreement, effective two (2) calender days
after giving the Contractor notice of termination;

8.2.2 give the Contractor a written notice specifying the Event of
Defauht and suspending all psyments to be made under this
Agreement and ordering that the portion of the contract price which
would otherwise accrue to the Contractor during the period from
the date of such notice until such time as the State determines that
the Contractor.has cured the Event of Default shall never be paid
to the Contractor; :

8.2.3 give the Contractor a written notice specifying the Event of
Default end sct off agninst any other obligations the Stete may owe
to the Contractor any damages the State suffers by reason of any
Event of Defgult; and/or

8.2.4 give the Coniractor a written notice specifying the Event of
Default, treat the Agreement as breached, terminate the Agreement
and pursue any of its remedies st Iaw or in equity, or both.

9. TERMINATION.

9.1 Notwithstanding paragraph 8, the State may, at its sole
discretion, terminate the Agreement for any reason, in whole or in
part, by thirty (30) calendar days written notice to the Contractor
that the State is exercising its option to terminate the Agreement.
9.2 In the event of an early termination of this Agreement for any
reason other than the completion of the Services, the Contractor
shall, at the State’s discretion, deliver to the Contracting Officer,
not later than fificen (15) calendar days afier the date of
termination, a report (“Termination Report™) describing in detail
all Services performed, and the contract price eamed, to and
including the date of termination. In addition, at the State's
discretion, the Contractor shall, within fifteen {15) calendar days
of notice of early termination, develop end submit to the State 2
transition plan for Services under the Agreement.

10. PROPERTY OWNERSHIP/DISCLOSURE.

10.1 As used in this Agreement, the word “Property” shall mean
all data, information and things developed or obtained during the
performance of, or acquired or developed by reason of, this
Apreement, including, but not limited to, all studies, reports, files,
formulae, surveys, maps, charte, sound recordings, video
recordings, pictorial reproductions, drawings, enalyses, graphic
representations, computer programs, computer printouts, notes,
letters, memoranda, papers, and documents, all whether finished or
unfinished.

10.2 All data and any Property which has been received from the
State, or purchased with funds provided for that purposc under this
Agreement, shall be the property of the State, and shall be returned
to the State upon demand or upon termination of this Agreement
for any reason. J

10.3 Disclosure of data, information and other records shall be
governed by N.H. RSA chaplier 91-A and/or other applicable law.
Disclosure requires prior written approval of the State.

11. CONTRACTOR'S RELATION TO THE STATE. In the
performance of this Agreement the Contractor is in all respects an
independent contractor, and is neither an agent nor an employee of
the State. Neither the Contractor nor any of its officers, employees,
agents or members shall have authority to bind the State or receive
any benefits, workers’ compensation or other emoluments
provided by the State to its employees.

12. ASSIGNMENT/DELEGATION/SUBCONTRACTS.

12.1 Contractor shall provide the State written notice at least fifteen
(15) calendar days before any proposed assignment, delegation, or
other transfer of any interest in this Agreement. No such
assignment, delegation, or other transfer shall be effective without
the written consent of the State.

12.2 For purposes of paragraph 12, a Change of Control shal
constitute assignment. “Change of Control” means (a) merger,
consolidation, or a transaction ot series of related transactions in
which a third party, together with its affiliates, becomes the direct
or indirect owner of fifty percent (50%) or more of the voting
sheres or similar equity interests, or combined voting power of the
Contractor, or (b) the sale of all or substantially al} of the assets of
the Contractor.

12.3 None of the Services shall be subcontracted by the Contractor
without prior written notice and consent of the State.

124 The State is entitled to copies of all subcontracts and
assignment agreements and shall not be bound by any provisions
contained in a subcontract or an assignment agreement to which it
is not a party.

13. INDEMNIFICATION. The Contractor shall indemnify,
defend, and hold harmless the State, its officers, and employces
from end against all actions, claims, damages, demands,
Jjudgments, fines, linbilities, losses, and other expenses, including,
without limitation, reasonable attomeys’ fees, arising out of or
relating to this Agreement directly or indirectly arising from death,
personal  injury, property damage, intellectual  property
infringement, or other claims asserted against the State, its officers,
or employees caused by the acts or omissions of negligence,
reckless or willful misconduct, or fraud by the Contractor, s
employees, agents, or subcontractors. The State shall not be liable
for any costs incurred by the Contractor arising under this
paragraph 13, Notwithstanding the foregoing, nothing herein
contained shall be deemed to constitute & waiver of the State's
sovereign immunity, which immunity is hereby reserved to the
State, This covenani in paragraph 13 shall survive the termination
of this Agreement.
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14. INSURANCE.

14.1 The Contractor shall, at its sole expense, obtain and
eommuously maintain in force, and shall requlm any subcontractor
of assignee to obtain and maintain in force, the following
insurance:

14.1.1 commercial general liability insurance against all claims of
bodily injury, death or property damage, in amounts of not less than
$1,000,000 per occurrence end $2,000,000 aggregate or excess,
and

14.1.2 special cause of loss covernge form covering all Property
subject to subparagraph 10.2 herein, in an amount not less then
80% of the whole replacement value of the Property.

14.2 The policies described in subparagraph 14.1 herein shall be on
policy forms and endorscments approved for use in the State of
New Hampshire by the N.H. Department of Insurance, and issued
by insurers licensed in the Siate of New Hampshire.

14.3 The Contractor shall fumnish to the Contracting Officer
identified in block 1.9, or any successor, a certificate(s) of
insurance for all insurance required under this Agreement. At the
request of the Contracting Officer, or any successor, the Contractor
shall provide certificate(s) of insurance for all renewal(s) of
insurance required under this Agreement. The certificate(s) of
insurance and any renewals thereof shatl be attached end are
incorporated herein by reference.

15. WORKERS’ COMPENSATION.

15.1 By signing this agreement, the Contractor agrees, certifies and
warrants that the Contractor is in compliance with or exempt from,
the requirements of N.H. RSA cheapter 281-A ("Workers’
Compensaiion”).

15.2 To the extent the Contractor is subject to the requirements of
N.H. RSA chapter 281-A, Contractor shall maintain, end require
any subcontractor or assignee to secure and maintain, payment of
Workers' Compensation in connection with activities which the
person proposes (0 undertake pursuant to this Agreement. The
Contractor shall furnish the Contrecting Officer identified in block
1.9, or any successor, proof of Workers' Compensation in the
menner described in N.H. RSA chapter 281-A and any applicable
rencwal(s) thereof, which shall be attached and are incorporated
herein by reference. The State shall not be responsible for payment
of any Workers' Compensation premiums or for any other claim or
benefit for Contrector, or any subcontractor or employee of
Contrector, which might srise under applicable State of New
Hampshire Workers® Compensation laws in connection with the
performance of the Services under this Agreement.

16. WAIVER OF BREACH. A State's failure to enforce its rights
with respect to any single or continuing breach of this Agreement
shall not act as a waiver of the right of the State to later enforce any
such rights or to enforce any other or any subsequent breach.

17. NOTICE. Any notice by a party hereto to the other party shall
be deemed to have been duly delivered or given at the time of
meiling by certified mail, postage prepaid, in a United States Post
Office addressed to the parties at the addresses given in blocks 1.2
and 1.4, hercin.

18. AMENDMENT. This Agreement may be amended, waived or
discharged only by an instrument in writing signed by the parties
hereto and only afier approval of such amendment, waiver or
discharge by the Governor and Executive Council of the State of
New Hampshire unless no such approval is required under the
circumstances pursuant to State law, rule or policy.

19. CHOICE OF LAW AND FORUM.

19.1 This Agreement shall be govemned, interpreted and construed
in accordance with the laws of the State of New Hampshire except
where the Federal supremacy clause requires otherwise. The
wording used in this Agreement is the wording chosen by the
parties to express their mutual intent, end no rule of construction
shall be applied egainst or in favor of any party.

19.2 Any actions arising out of this Agreement, including the
breach or alleged brezch thereof, may not be submitied to binding
arbitration, but must, instead, be brooght and maintained in the
Merrimack County Superior Court of New Hampshire which shall
have exclusive jurisdiction thereof,

20. CONFLICTING TERMS. In the event of a conflict between
the terms of this P-37 form (as modified in EXHIBIT A) and any
other portion of this Agreement including any attachments thereto,
the terms of the P-37 (as modified in EXHIBIT A) shall control.

21. THIRD PARTIES. This Agreement is being entered into for
the sole benefit of the parties hereto, and nothing herein, express or
implied, is intended to or will confer any legal or equitable right,
benefit, or remedy of any nature upon any other person.

22. HEADINGS. The headings throughout the Agreement are for
reference purposes only, and the words contained therein shall in
no way be held 1o explain, modify, amplify or aid in the
interpretation, construction or meaning of the provisions of this
Agreement.

23. SPECIAL PROVISIONS. Additional or modifying
provisions set forth in the attached EXHIBIT A are incorporated
herein by reference.

24. FURTHER ASSURANCES, The Contractor, along with its
agents and affiliates, shall, at its own cost and expense, execute any
additional documents and teke such further actions as may be
reasonably required to camry out the provisions of this Agreement
and give cffect to the trensactions contemplated hereby.

25. SEVERABILITY. In the cvent any of the provisions of this
Agreement are held by a court of competent jurisdiction to be
contrary 1o any state or federal law, the remaining provisions of
this Agreement will remain in full force end effect.

26. ENTIRE AGREEMENT. This Agreement, which may be
executed in a number of counterparts, each of which shall be
deemed an original, constitutes the entire agrcement and
understanding between the partics, and supersedes all prior
agreements and understandings with respect to the subject matter
hereof.
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STATE OF NEW HAMPSHIRE

DEPARTMENT OF NATURL AND CULTURAL RESOURCES
DIVISION OF PARKS AND RECREATION

BUREAU OF TRAILS

EXHIBIT A

There are no changes or additional provisions to this contract.

Scope of Work

EXHIBIT B

Use an Excavator to do needed road and trail maintenance at Jericho Mountain State Park.
- 400 hours of reworking ditches, and reshaping roads and trails.

EXHIBIT C
Equipment Equipment & Hourly, Day, Period = # Hours | Subtotal = Rate
Operator Rate Week, Month x Period
Volvo 160 $150.00 Hourly 400 $150 x 400 =
Excavator $60,000

Contract Price
Organization Name:
Vendor Code:

Total Contract:

Romik Developers
275570
$60,000

Method of Payment
Payments shall be made within 30 days after receipt of progress-based invoices and inspections
by Contracting Officer.

Term of Grant

This contract, and the obligations of the parties hereunder, shall become effective upon
Governor and Council approval. The term of this grant shall run retroactive to July 31, 2023
through November 30, 2023.
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State of New Hampshire
Department of State

CERTIFICATE

1, David M. Scanlan, Sccretary of Statc of the State of New Hampshire, do hereby certify that ROMIK DEVELOPERS LLC is

& New Hampshire Limited Liability Company registered 1o transact business in New Hampshire on September 29, 2003. | further
centify that all feaa.nd&)ctmmurequindbyd:wome'soﬂiochavebqenmeivcduﬂis in good standing as far a3
mi:oﬁuhm

Business [D: 445435
Certificate Number: 0006225840

IN TESTIMONY WHEREUF,

1 hereto set my hand and cause to be affixed
the Seal of the State of New Hampshire,
this 9h day of May A.D. 2023.

(WO

David M. Scanlan
Secrctary of State




Certificate of Anthority #6 (Limited Partnership, or LLC- Corporsie General Partner or Manager )

¢ ate ion
1, Roland Berthume, Partner hereby certify that | am duly elected
Clerk/Secretary/Officer
(Name)

of Romik Developers LLC. 1 hereby certify the following is a true of a vote taken at a
Name of Corporation)

meeting of the Board of Directors/sharcholders duly called and held on _5th_of January 2023, at

which a quorum of the directors/shareholders were present and voting.

Voted: That Michael Couch, Manager is duly
(Name and Title)

authorized to enter into contracts on behalf of _ Romik Developers. LLC a limited

{Name of Corporation)

partnership with the _DNCR , State of New Hampshire
{Name of State Agency}

and further is authorized to execute any documents which may in his/her judgement to be

desirable or necessary to affect the purpose of this vote.

I bereby certify that said vote has not been amended or repealed and remains in full force
and affect as the 19" of June, 2023. 1 further centify that it is understood the State of New
Hampshire will rely on this certificate as evidence the person listed above currently occupies the
position indicated and that they have full authority to bind the corporation and the corporation as
the general partner has full authority to bind the limited partnership to the specific contract
indicated. This authority shall remain valid for thirty (30) days from the date of this Corporate

Resolution.
'l 7
paTED: G /7 2023 ATTEST: mgag_%wﬁ/fmmz

{Name & Title)
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