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THE ST A TE OE NEW HAMPSHIRE
DEPARTMENT OF TRANSPORTA TION

Department t^fTnuupoHation

Victoria F. Sheehan Wiliiam Cass, P.E.
Commissioner Assistant Commissioner

His Excellency, Governor Christopher T. Sununu Bureau of Rail & Transit
and the Honorable Council October I, 2021

State House

Concord, NH 03301

REQUESTED ACTION

The Department of Transportation requests placing this item on the Consent Calendar.

Authorize the Department of Transportation to enter into a contract amendment with the Plymouth &
Lincoln Railroad (PLRR), Vendor l577l|^Lincoln, New Hampshire, to amend the completion date from
December 31, 2021 to December 31, 2022 for the use of the state-owned Concord - Lincoln Railroad
Corridor from Northfleld to Lincoln for tourist excursion railroad service. This amendment is effective

January 1, 2022, with Governor and Executive Council approval, through December 31, 2022. The
current operating agreement was approved by Governor and Council on September 28, 201 1, Item 129.

Income from the agreement will be credited as follows:

04-096-096-964010-2991

Special Railroad Account
009-407323 Agency Income

EXPLANATION

On September 28, 2011, the Governor and Council approved an Operating Agreement between the
Department of Transportation and the Plymouth & Lincoln Railroad Corporation (PLRR) to provide
tourist excursion railroad service on the state-owned Concord — Lincoln Railroad Corridor from

Northfleld to Lincoln for the period of January 1, 2012 through December 31, 2021.

Pursuant to Section 1.3 of the current Operating Agreement, PLRR notified the Department on January
7, 2020 that it wished to renew its operating agreement. The Department and the Attorney General's
Office has been actively developing an updated railroad operating agreement template, but that has yet
to be finalized. Upon completion, that template will be used to actively negotiate final terms and
conditions with PLRR to result in a new 10-year Operating Agreement that will then be submitted to
Governor and Council for approval. This subject Amendment will extend the current Operating
Agreement for one (I) year to allow time for completion of the template and final negotiations to
conclude.

Additionally, the state-owned Concord - Lincoln Railroad Corridor has another railroad operator,
Merrimack & Graflon Railroad Corporation dba New England Southern Railroad (NESR) that operates
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on the southern section of the corridor, from Concord to Northfleld; the current NESR Operating
Agreement expires on June 30, 2022. The PLR.R and NESR utilize the same state-owned railroad
corridor, are each responsible for different portions of it, are required to interchange and work
cooperatively relative to the use of the line, and therefore should be subject to similar terms and
conditions. As such, in an attempt to address holistic use of the state-owned Concord - Lincoln
Railroad Corridor and align both railroads contract terms, time-only extensions will be pursued for both
railroads in order that subsequent 10-year operating agreements will have common terms and conditions,
including commencement and completion dates.

As the railroad line is active and PLRR has ongoing railroad operations, this Amendment allows PLRR
to continue to use the line for, primarily, tourist excursion railroad services and, occasional, freight rail
movements while negotiations conclude and the State aligns the agreements for both PLRR and NESR.

This Amendment has been reviewed and approved by the Office of the Attorney General for form and
execution. Copies of the fully executed Amendment have been provided to the Secretary of State's
Office and the Department of Administrative Services. Subsequent to the Governor and Council
approval, a copy of the Amendment will be on file with the Department of Transportation.

Your approval of this resolution is respectfully requested.

Sincerely,

2^. F.
Victoria F. Sheehan

Commissioner

Attachments



AMENDMENT TO OPERATING AGRjEEMENT

This , TO raE-0PEI^TlN(j. AGREEMENT C'Ameudmept") is entered
iiitp this i?-^dav of . 2Q21. bv and between,the State of New Hampshire, acting
by/^d dirough thc.'Ncw Hampsiike Department of Tnuispqrfatiou, Bureau .of Rail and Transit,
PO Box 483,. Concord, NH 03302-0483,. (hereioafterTeferred ta as "State") and Plymouth &
Lincoln Railroad, PO Box 9, Lihcolii, NH 63251-00(^ (hereih^er referred_tO-,as "the
Contractor"),.coliectively refen"edto.as C'^Parties'T

WHEREAS, the State and the Contractor, are parties to die Opening Agreement,
entitled -T^enger ̂ cursion Agreement pn, t^, Concord to Lincoln Railroad Line Between
Nprthfield and Lincoln," dated May 4, 2011, approved' by the New Hampshire Governor and
Executive Council oii Scptcmbef 28, 2011 ("Operating Agreement");

whereas, pursuit to dic: OpCTatuig Agrwmcht, the Contractor provides seryioe oh
- the Concord to Lincoln. Railroad Linei as more particularly described in Section 2.1 of the
Operating Agreement;

WHEREAS,; pursuant- to Section Ll(k), the .Gompietibu Date of the, Operating
A'grccnichtis Deccmbcr61,,2021; '

WHO^AS, pursuant to Swtiqn 1.3.1, the Parties;^ ncgodatin for a mw operating
agrccmcntiibut wiU not be^ablc tP',^£im\U^ a new agreement ̂ d.seck approval of .the Goverapr
and Council oLNew Hampshire before the current "Operating Agreement expires on December
Tl, 2021; and

WHEREAS;, die Parties desire for.the Goniractor. to coihinue its: use^and operation of
the Cpucprd to Lincoln ̂ ilroad Lme puisutuit to tiie.teniis pf thcxurrent Operating A^'P^PPnt
duiihg negotiations.

NOW THEREFORE, die Parties agree to aiuehd the Opu^^atii^. Agreement as follows:

1. Section Ll(k) of the Operating Agreement shall be funcndcd to extend tiie Completion
Date of peccmber.31, ,202L fpr aii additioiiaTtwclyC'(12).moiiths: The amended
Gomplction Date-shall be December 31,2022. The Ojpcrating Agrcement shail.tcrminatc
omDecembcr 31, 2022, unlcss.teniiinatcd sooner in accofdahoc widi Secticmr of
Section-1,9 of tlic.Opcfatirig Agrccmcht.

2. If the Parties cuter uito a uew opcratrng agreemcnt on or before December 31, 2022, the
cmrent Operating:Agrccmcut .siifdl .autpmaticahy termi^ the effective date:of the
new agreement.

3. Sectibh.i 3. l.of the Opcratihg AgfMmeut.shall be replaced with the follbwihg: If the
Cbnbractbftuid the" State cahubt agree upon a ucvv agrecmelitBy.December 3:1,2022; die
State slwll have no further obligations for renewal of the Operating Agreement with die
Contractor.

A.. The Parties ag^ that fill other provisions of the Operating Agreement not amended
hefcihsEall remtim.infiill force ahd.cffcct.

1



5. This: Aineudmeiit andrfill obligfltious of the parties Iicreunder shaIJ;bccomc effective upou
appiovai by the New Hampsiiiie Gbvernor a'u^ Exwulivc Council.

IN WnNESS WHEREOF, (be P^ics bcrcto lwvc dieir liands the date, firet-written'
above.

PIynioiitii:&:iimcolii Railroad-
(Gontractor)-,

By: Date:

Print Name and Title.

STATE OF NE^ HAMPSHIRE, DEPARTMENT OF TRANSPORTATION
(State)

Date:
Patrick H«IihyviDircctor
Di^tisibmof Aeronautics, Raii.& Tranrit

tion

Tiie foregoing Ameridmenti having been reviewed by-this office, is approvdi as to foriu
and lexccution on I'o/zl . 2021.

OFHGE OF THE ATTORNE^^ GENHIAL

By:
Assi^it AttoriieyAjeheral

Approved by (jovemor and Coimcil on , 20 , Item #,

ATTEST:

Secretary of State



state oif^ew Hlampshire

Depar^iment of State

CERTIFTCATE

I,.Wlliam M. GafdnCT, Secrclaiy of,Stale of Aie Stole of.Ncw Hampshire;.do hcreby certify^ PLYMOUTH AND LINCOLN

R^ILRQAD CbRPO.RATION is~a;Ncw'Hampshire registered to transact-business in New Hampshiire on.

January 27, 1987.1.ftiitBcr certify and <ik>cumcnts;requircd by thc Secretaiy.of.Statc's office hflvc;bccn rcccivcd'andts

in good^standing as fv as this'o^ce is concerned.

BusihcsslD::! 08181

Certificate^Nurhber: 0005419970-

5?
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IN TESTIMONY WHEREOF,

fhereto my hand and cause to'bc;afFixed

the Seal of-theStotc of New Hampshire,

this.ipth day of Au^srA.D.'202i.

William M. Gardner-

Sccfetory'df Stole



CERTIFICATE OF VOTE

I, Jennifer Franz, hereby certify that.! am duly elected Clerk of the Plyrhduth &'Llnc6lh Railroad.

I hereby certify tfiat'3ehJamln:Clafk Is the.Rresideht of the Plymouth & Uncpln Raljroad andjs
empowered to enter into an Agreement to Amend Railroad Operating Agreement wlth.the State of New

Hampshire for operations on'the-Sfate-owhed.Cpncord - Lincoln Rallrpad Line.,

Ihereby certjfy-that the a.bpye has not teen:amended or repealed/and remaiins In fulLforce and

effect as of August 13,2021.

Attested:

U.

Date efk

CORPORATE SEAL



HOBOCOR^OI

CERtlFlCATE^OFiLilABIUlYINSURANGE
PMEANEr.

OATS (HM/DOri^^

.  7/23/2021

THIS CeRnFlCATC^IS ISSUED, A9 . A MATTER OF "INFORMATION ONLY AND CONFERS NO,RIGHTS UPON THE CERtlfflCATE HOLiDiEflL THIS
CERTIFICATE DOES NOTJAmRMATTVfeLY. OR iNEGATTVELY.iAMEND.rEXTEND OR ALTER^THE CbVERAQE AFFORDED, BY THE POLICIES
BELOW. THIS :CERT1RCAtE;0F'INSURANCE:00E8<N0T?C0NSTmnE A CONTMCt BETWEEN THE I^UINQ INSURERfS), AUTHORISD
REPRESENTATIVE OR'PROOUCERi'AND THE CERTirnCATE holder;

IMPORTANTi if the ceHiflcate I^B« lean ApbfT16NAL tNSUREp^thoiwljdy(les) mu^ have ADDIT^^^^ or be endorted.
If SUBROGATIONJ8,WAhfE0,.nb)ed to thebtefnu.imdmdttlmaofti^^lIcy.o^tniioildMmay'r^l'reBner^ Aatatomonton
thie certificate does' hot'confer, rfdhts.td the ccfilfleate holder. In (ieuof.euch ehdoreemsntfei

pflooucen

ArhineldiHarHeon & Thdmee, LLC
POBbx.TBO" ■
intefvale, NH 03S45 '

Jiidy Yeary

£uc!£AE«/f781)W jlw§.Hrt(761) 447-7230
Ivearv.9ahtln8.com'

iHsuwafs^ArMiiotMb cbwFACB' NAKt

iNswert A: IncBan Harbor ineurarice Co. -  •

iMMineo

Hobo Cdrponrtion Mid Plymouth & Lincoln Railroad
POBbxS
Uncblh, NH 032S1-0009

wsuRse B • Federal Ihetirence Comoanv' 20281

wsimracstrav^ere Iridemhltv/Podl 11347 -

iwi^'bi

IMStWfHB:-

rwSUREBF: -- - - - -

THIS IS JO .ICERTIFY' .THAT THE POUQES OF. INSURANCE USTED BELOW HAVE BEEN ISSUED ,TO THE INSURED NAMED ABOVE FOR THE POUCY PERIOO'
TNOICATED. NOTWrTHSTANOING ANYiHEQUIREMEMr.; TERM.'OR CONOmON OF ANY 'CONTRACTOR OTHER DOCUMENr.WrfH RESPECT TO WHICH THIS
CERTIFiCAtE;MAY BEJSSUED OR MAY,.PERTAIN;-THE INSURANCE'AFFORDSI'BY :THE POLICIES'DEMISED.HERaNrsSl^ECTtO ALL THE tERMS;
EXCLUSIONS AND OONOmONS OF SUCH POLICIES. LAOTS SHOWN MAY HAVE BEEN REOUCEO BY PAID claims:

1  TYFEOFMStiflANOe poucvnuhser
-•POUCY EJCP
/MMjntWVYYl mmS' 1

A OOMMERCUU.aiSNERALUAttUTY

X j 1 OCCUR
bnityl

X US00101592L121A 7/22/2021 7/22)2622

EACHOOCURRENK ,  8.000.000
X j cLAMS-MN ipAMAOeTOAEMTEO . 2  Included

X RiBllroadliel i  l.OQO

PERSONAL AADV INJURY' i

OCtftAQOflEBATeUMrT APPLIES PER: OENERAL'AQOREdATE ,  10,000,000

X POUCvl " ISgOr i l ux
OTHERi

PROotfcrs- cb«i»<)p aoq

1
B 1 AVTOMoetuE uABmrr

W454562 7/^1/2021 •7/2Z/2m:

CpWBneO BMOLE UMIT ,  1,000,000

AMV'AUTD BOOAY INJURY rPw wwonj t
OWNTO
AUTOSONLY.

.S^^DNLY
—

■5Stel9
BODILY POURY IPw lerfdliAn t

1

1

UUaACLLALiAB

QOaSSUAB

□'OCCM
OAsmiAoe

FACH OCCURRENCE t

i AOOflFOATE s

CCD 1 iRET^mONI 1 s

C WOWKBW CQUPBtSATT^'ANOEM^'^ir.UAetUTY

DeiCRIPnOH OF OPFRAT10N8 IMw

N/A
6JU^06N167 ; ^Si^l' 6/15/2022

xiEKTi/TP m
ELEACHACCI06MT ^  500,000
EL DISEAK • EA EMPLOYEt ,  000,000
EL OlSeABE • POLICY UMn ^  500,000

oescwmQe op opewatxins / LOCATi^ / veectes •(Acobo Wj Aaauane n»«hi>rtgl sdiiduN; wiit n wOT'>pio»'i» rwie'i tf), .
The State of Now Hampshire Dept of.Trtnsportstlon Bureau ot Rad and Transit le an Addldontl Insured ce respects General UsblOty Insurence for the
operittlohs of the Insured m bt^ of Die ipMltlb(&

CERTTHCATE HOLDER

State of New Hampshire D^ of Traneportetlon Bureau of Rail
and Transit:
Attn: Lou Barker-

^POBox483
Concord, NH 03302-0483

CAHPEUATIPN

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE!
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVER^ IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHOWeeO AffWCIPfTA^

AQORD 25 (20ie/p3) e,198S-2015:ACORD:CORF>ORAT1ON: AU rights reserved.
The ACORD name and logo are reglistored markB of ACORD

~»w". fi I ■ 'j



PASSENGER EXCURSION AGREEMENT

ONTBE

CONCORD TO LINCOLN RAILROAD LINE

BETWEEN

NORTHFIELD AND LINCOLN

STATE OF NEW HAMPSHIRE

DEPARTMENT OF TRANSPORTATION

BUREAU OF RAIL AND TRANSIT

AND

PLYMOUTH AND LINCOLN RAILROAD CORPORATION

P.p. BOX 9
LINCOLN, NEW HAMPSHIRE 03251-0009

May 4,2011
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ARTICLE I - GENERAL CONDITIONS

1.1 DEFINrnONS

As used herein, the. following terms have the meanings indicated:
a. ^Contractor"- Plymouth & Lincoln Railroad Corporation, PC Box 9, Lincoln, NH

03251-0009.

b. "State" - means the State of New Hampshire.
c. "FRA" means the Federal Railroad Administration.

d. "STB" means the Surface Transportation Board.
e. "Service" - means Passenger Excursion Service.
f. "Contracting Officer" - Commissioner, New Hampshire Dq)aitment of

Transportation (NHDOT), or his duly authorized representative. The Contracting
Officer shall be the rqiresentative of the State hereunder. In the event of any dispute
hereunder, the interpretation of the Agreement and foe resolution of aiiy disputes by
the Contracting Officer shall be final.

g. "Agreement" - means foe Passenger Excursion Agreement dated May 4,2011.
h. "Rail focility and rail focilities" collectively means the track, bridges, signals,

switches, structures, buildings, and related railroad transportation propqty located on
foe one or more segments over which passenger excursion service is to be provided.

i. '^Effective Date" means the date the Agreement is approved by the Governor and
Council of the State of New H^pshire.

j. "Commencement Date" - January 1, 2012.
k., **Completion Date" - December 31,2021.
1. ^'Operating Year" - January 1 to Dec«nbcr 31.
m. *TJser Fee" - Fee to be paid by the Contractor to State for the use of certain State-

owned rail facilities.

n. "Subcontractor" - An individual, partnership, firm, corporation, or any combination
thereof, or joint venture, to whom the Contractor sublets any part of the Agreement.

1.2 EFFECTIVE DATE/COMPLETION OF SERVICES.

1.2.1 Notwifokstanding any provision of this Agreement to foe contrary, and subject
to the approval of the Govemor and Executive Council of the State of New Hampshire, this
Agreement, and all obligations of foe parties hereunder, shall not become effective until the date
the Govemor and Executive Council approve this Agreement ("Effective Date**)*

1.2.2 Any Service performed by the Contractor prior to foe Effective Date shall be
performed at foe sole risk of foe Contractor, and in foe event foat this Agreement does not
become effective, foe State shall have no liability to foe Contractor, including wifoout limitation,
any obligation to pay foe Contractor for any costs incuiied or Service performed.



1.3 RENEWAL OF AGREEMENT.

1.3.1 The Contractor shall notify the State by certified mail no later than one year
prior to the Completion Date, that the Contractor wishes to enter into renegotiations for a new
Agrcemoit for an additional ten (10) yearperiod beginning January 1,2022. If the Contractor
and the State cannot agree upon a new Operating Agreement by July 1,2021, the State may at
that time solicit new Requests for Proposals to operate the Line and have no further obligations
for renewal of this Agreement with the Contractor.

1.4 REQUEST TO PURCHASE

1.4.1 Tiie Contractor shall notify die State by certifiod mail if the Contractor wishes
to purchase the rail focilities. At its discretion and if permitted by State law, the State may sell
the rail.focilities to the Contractor to be maintained as an active railroad line, provided that the
State and the Contractor obtain all necessary fl̂ )pTovals. If the State and the Contractor cannot
agree upon the terms of the purchase of the rail focilities within one (I) year fiom the date of the
certified mail, the State will have no further obligations for sale of the rail focilities with die
Contractor. This date, one (1) year fiom the date of the certified mail, maybe extended widi the
approval of both the State and the Contractor.

1.5 CONTRACTOR'S REPRESENTATION AND WARRANTIES.

1.5.1 The Contractor represents and warrants the following:
1.5.1.1 The Contractor is a corporation duly organized, validly registered with

the Secretary of State, and in good standing under the laws of the State, and is duly qualified to
do business in each jurisdiction where its business or the ownership of its property requires such
qualification;

1.5.1.2 The Contractor has the fiiil power and authority to enter into this
Agreement and to carry out the functions, which it has undertaken in this Agre^ent;

1.5.1.3 All corporate and other proceedings required to be taken by or on the
part of the Contractor to audiorize it to enter into this Agreement and perform the Service have
been duly taken; and

1.5.1.4 The execution of this Agreement and the operation of the Service will
not violate any statute, rule, regulations, order, writ, injunction or decree of any court,
administrative agracy or governmental body.

1.6 COMPLIANCE BY CONTRACTOR WITH LAWS AND REGULATIONS/
EQUAL EMPLOYMENT OPPORTUNITY.

1.6.1 In connection with the performance of the Service, the Contractor shall
comply with all statutes, laws, regulations, and orders of foderal, state, county or municipal
authorities which impose any obligation or duty upon the Contractor, including, but not limited
to, civil lights and equal opportunity laws. In addition, the Contractor shall comply with ail
applicable copyright laws.



1.6.2 During the term of diis Agreement, the Contractor shall not discriminate
against employees or applicsnts for employment because of race, color, religion, creed, age, sex,
handic^, sexual orientation, or national origin and will take affirmative action to prevent such
discrimination.

1.6.3 If this Agreement is funded in any part by monies of the United States, the
Contractor shall comply with all the provisions of Executive Order No. 11246 C'Equal
Employment Opportunity**), as supplemented by the regulations of the United States Department
of Labor (41 C J.R. Part 60), and widi any rules, regulations and guidelines as the State of New
Hampshire or the United States issue to implement these regulations. The Contractor further
agrees to permit the State or United States access to any of the Contractor's books, records and
accounts for the purpose of ascertaining compliance with all rules, regulations and orders, and
the covenants, terms and conditions of this Agrement.

1.7 PERSONNEL.

1.7.1 The Contractor shall at its own expense provide all persoimel necessary to
perform the Service. The Contractor warrants that all personnel engaged in the Service shall be
qualified to perform the Service, and shril be properly licensed arid o^erwise authorized to do so
undo'all applicable laws.

1.7.2 Unless otherwise authorized in writing, during the term of diis Agreement,
and for a period of six (6) months after the Completion Date, the Contractor shall not hire, and
shall not permit any subcontractor or other person, firm or corporation wifii whom it is engaged
in a combined effort to perform the Service to hire, any person who is a State employee or
official, who is materially involved in the procurement, administration or performance of this
Agreement This provision shall survive termination of this Agreement.

1.7.3 The Contracting Officer or his or her successor, shall be the State's
representative. In the event of any dispute concerning the inteqnetation of this Agreement, the
Contracting Officer's decision shall be final for the State.

1.8 EVENT OF DEFAULT/REMEDIES.

1.8.1 Any one or more of the following acts or omissions of the Contractor shall
constitute an event of defuilt hereunder ("Event of Default"):

1.8.1.1 failure to perform the Service satisfactorily or on schedule;

1.8.1.2 failure to submit any report required hereunder,

1.8.1.3 failure of the Contractor to maintain the records required hoeunder, or to
permit access thereof and/or



1.8.1.4 failure to perform any other covenant, term or condition of this
Agreement

1.8.2 Upon the occurrence of any Event of Default, the State may take any one, or
more, or all, of the following actions:

1.8.2.1 give the Contractor a writt^ notice specifying the Event of Default and
requiring it to be remedied within, in the absence of a greater or lesser specification of time,
thirty (30) days fix)m the date of the notice; and if the Event of Defeult is not timely remedied,
terminate this Agreement, effective two (2) days after giving the Contractor notice of
termination;

1.8.2.2 treat the Agreement as breached and pursue any of its remedies at law or in
equity, or both.

1.9.. TERMINATION.

1.9.1 In the event of an early termination of this Agreement for any reason other
than the completion of the Services, the Contractor shall deliver to the Contracting Officer, not
later than fif^n (15) days after the date of termination, a report ("Termination Report")
containing all information required by the various rqx)rtmg provisions of the Agreement, fix)m
the date of the last such reports thrpu^ and including the date of termination. The form, subject
matter, content, and number of copies of the Termination Rq)ort shall be identical to those of any
report described in the attached EXHTBIT A.

l.IO. CONTRACTOR'S RELATION TO THE STATE.

l.IO.l In the performance of this Agreement the Contractor is in all respects an
independent contractor, and is neither an agent nor an employee of the State. Neither the
Contractor nor any of its officers, employees, agents or members shall have audiority to bind the
State or receive any benefits, workers' compensation or other emoluments provided by the State
to its eniployees.

1. U ASSIGNMENT/DELEGATION/SUBCONTRACTS.

1.11.1 The Contractor shall not assign, or otherwise transfer any interest in this
Agreement without the prior written consent of the Contracting Officer. None of the Service
shall be subcontracted by the Contractor without the prior written consent of the State.

1.12. INDEMNIFICATION.

1.12.1 The Contractor shall defend, indemnify and hold harmless the State, its
officers and «nployees, from and against any and all losses suffered by the State, its officers and
employees, and any and all claims, liabilities or penalties asserted against the State, its officers
and employees, by or on bdialf of any person, on account of, based or resulting fixwn, arising out



of (or which may be claimed to arise out of) the acts or omissions of the Contractor.
Notwithstanding the foregoing, nothing herein contained shall be deemed to constitute a waiver
of the sovereign immunity of the State, \^ch immunity is her^y reserved to the State. This
covenant in Section 1.11.1 shall survive the termination of this Agreement

1.13 INSURANCE.

1.13.1 The Contractor shall, at its sole expense, obtain and maintain in force, and
shall require any subcontractor or assignee to obtain and maintain in force, the following
insurance:

1.13.1.1 The Contractor shall obtain and maintain in force, throughout the term of
this Agreement, Specialized Passenger Risk Liability Insurance, including Contractual Liability,
with a claims made basis, naming the State as additionally insured, in the amount of five million
($5,000,000.00) dollars with aggregate coverage of not less than teni million ($10,000,000.00)
dollars.

1.13.2 The policies described in subparagraph 1.12.1 herein shall be on policy forms
and endorsements approved for use in foe State of New Hampshire by foe N.H. Department of
Insurance, and issued by insuros licen^ in the State of New Hampshire.

1.13.3 The Contractor shall furnish to the Contracting Officer, or his or her
successor, a certificate(s) of insurance for all insurance required imder this Agreement.
Contractor shall also furnish to foe Contracting Officer, or his or her successor, certificate(s) of
insurance for all renewal(s) of insurance required under this Agreement no later than fifteen (15)
days prior to the expiration date of each of foe insurance policies. The certificate(s) of insurance
and any renewals thereof shall be attached and are incoiporated herein by reference. Each
certificate(s) of insurance shall contain a clause requiring foe insurer to endeavor to provide the
Contracting Officer, or his or her successor, no less than thirty (30) days prior written notice of
cancellation or modification of foe policy.

1.13.4 Within ten (10) days prior to foe start of operation and annually thereafter, the
Contractor shall provide the Contracting Officer with a certificate evidencing foe continual
existence of required insurances.

1.14. WAIVER OF BREACH

1.14.1 No failure by foe State, to enforce any provisions hereof after any Event of
Default shall be deemed a waiver of its ri^ts with regard to that Event of Defoult, or any
subsequent Event of Default No express failure to enforce any Event of Default shall be deemed
a waiver of the right of the State to enforce each and all of the provisions hereof upon iany finfoer
or other Event of Defoult on foe part of foe Contractor.



1.15 NOTICE.

1.15.1 Any notice by a party hereto to the other party shall be deemed to have been
duly delivered or givra at the time of mailing by certified mail, postage prepaid^ in a United
States Post Office addressed to the parties at the addresses given above.

1.16, AMENDMENT.

1.16.1 This Agreement may be amended, waived or disdiarged only by an instrument
in writing signed by the parties hereto and only after approval of such amendment, waiver or
discharge by the Governor and Executive Council of the State of New Hampshire.

1.17. CONSTRUCTION OF AGREEMENT AND TERMS.

1.17.1 Hiis Agreement shall be construed in accordance with the laws of the State of
New Hampshire, and is binding upon and inures to the benefit of the parties and their respective
successors and assigns. The wording used in this Agreement is the wording chosen by the parties
to express their mutual intent, and no rule of construction shall be qsplied against or in favor of
any party.

1.18 LIMITED THIRD PARTY BENEFIT

1.18.1 The parties to this Agreement do not intend to benefit any third party other
than the HOBO Corporation, Cafe Mt. La&yette, Ltd and Lincoln RR &)terprises.

1.19 ENERGY EFFICIENCY

1.19.1 The Contractor shall comply with applicable mandatory standards and policies
relating to energy efficiency that are contained in the State energy conservation plan
issued in compliance with the Energy Policy and Conservation Act (Pub. L. 94-163).

1.20 ENVIRONMENTAL PROTECTION

1.20.1 The Contractor shall agree that no facility.or equipment acquired, constructed,
or improved will knowingly violate any State or Federal Standard governing water and air
pollution.

1.21 DISPUTE RESOLUTION

1.21.1 The Contracting Officer shall' be the representative of the State hereunder. In
the event of any dispute hereunder, the interpretation of this Agreemrat and the resolution
of any dispute by the Contracting Officer shall be final.



1.22 ENTIRE AGREEMENT

1.22.1 This Agreement, which shall be executed in a Qumbcr of counterparts, each of
which shall be deemed an original, constitutes the entire Agreement and understanding
between the parties and supersedes all prior agreements and understandings related
hereto.

■ 1.23 FULL FORCE AND EFFECT

1.23.1 In die event any part of this Agreement is void or unenforceable, all other
provisions shall continue in full force and effect,

ARTICLE U - PHYSICAL DESCRIPTION

2.1 The Rail Facilities are described as follows:

2.1.1 The Contractor shall have the primary right to operate pas^ger excursion
trains including special trains, worir trains, and othv operations approved by the Contracting
Officer between Engineering Valuation Station 924+00 in Nordifidd and Station 1115+75 in
Lincoln on the State-owned Concord to Lincoln Railroad Line. The Contractor has the primary
rî t to utilize and shall be responsible for prop^ upkeep and maintenance including but not
limited to the heating, electrical, water, security and structural systems of the storage fecilities at
the Lakeport Yard and Engine House and the Ticket Booth on the Weirs Beach Boardwalk. The
Contractor for the pinposes of touri^ train operations has the primary right to utilize 1.2 acres of
land, more or less, in Mei^th and depicted more precisely on Attachment A of this Agreement
The Contractor for the purposes of tourist train operations has the primary right to utilize 0.6
acres of land, more or less, at Mountain Park Station in Woodstock and depicted more precisely
on Attachment B of this iAgreement.

2.2 All rail facilities remain the property of the State which reserves to itself the right to
grant further easements, contracts, leases, and other rî ts therein which do not, in the sole
judgment of the State, unreasonably interfere with the performance of the services by the
Contractor. The State reserves to itself all rents, fees and revenues derived from such grants.

2.3 In all of its operations and use of the property enumerated herein, the Contractor will
cooperate with State's railroad freight operator in the use of rail facilities. If the Contractor and
the railroad fimght operator cannot agree among themselves, the State retains the power to
determine priority of occupation or use.

2.4 The Contractor shall make no alterations to the State's proi^rty, both real and
personal, or construct any building or make other improvements on the State's property beyond
normal maintenance without the prior written consent of the State. All alterations, changes, and
improvements built, constructed, or placed on the State's property by the Contractor, shall unless
otherwise provided by written agreement between the State and the Contractor, be the property of
the State and remain on the State's property at the expiration or sooner termination of this



agreement. Salvageable matoials gmerated as a part of normal maintenance, shall become the
property of the Contractor.

2.5 The parties contemplate that at least the following recreational will be made on
the State-owned Concord to Lincoln Railroad Line during the tcnn of this Agreement: (1) a year-
round Recreational Trail, pursuant to one or more Rail-Trail agreements with die City of Laconia
and the Towns of Belmont, Noithfield and Tilton, provided the City or Town meets its
indemnification and insurance responsibilities pursuant to an executed Rail-Trail Agreement, as
amended fiom time to time; and (2) winter recreational use of the Line in locations other than the
Recreational Trail, such use being managed by the Department of Resources and Economic
Development (DRBD). The State and the Contractor intend to avail themselves of any and all
recreational use immunity to the fullest extent ofthe law, including but not limited to RSA
508:14 and RSA 212:34, as owner and occupant of the Lin^ respectively. To that end, the State
hereby grants to the Contractor the concurrent right to grant access to the Line for recreational
purposes. For any particular recreational use on the Line proposed by either the State or the
Contractor, the Contractor may memorialize its.assent to any proppsed recreational use by
directing such assent, in writing, to the Contracting Officer. Assent to any particular recreational
use may be withdrawn by the State or the Contractor by sending such writtcai withdrawal to the
odier party to this Agreement. Nothing herein is intended, to create third party beneficiary rights
in any party. Upon execution of this Agreement, die Contractor shall indicate in writing whether
or not it assents to the Recreational Trail use pursuant to any existing Rail-Trail agreement with
the City of Laconia or the Towns of Belmont, Northfield or Tilton. With respect to winter
recreational use of the Line under DRED management, die Contractor shall inform die
Contracting Officer that rail operations have ceased for any particular operating season and
simultaneously communicate its position on allowing winter recreatiooa] use of the Line apart
fiom the Recreational Trail. Neither the Contractor nor the Contracting Officer shall allow
winter recreational use of the Line once rail operations have resumed, except on the Recreational
Trail."

ARTICLE ra - OPERATIONS

3.1 SERVICES

3.1.1 The Contractor shall, between the Commencement Date and die Completion Date,
manage and operate Service upon die property above-mentioned in Article 2.1. The Contractor
shall be solely responsible for all phases and requirements of its operation, including, but not
limited to, scheduling, workforce, equipment, advertising, and ticket sales.

3.1.2 Notwidistanding any other provisions of the Agreement, the Contractor agrees to
allow provision of temporary Service by others in the event of its inability to provide Service.
Notice of Service by ofocrs must be given to the Contractor in writing.

3.1.3 The Contractor warrants that all personnel engaged in die Services shall be
qualified to perform such Services, and shall be property licensed and authorized to pcrfoim such
Services under all ̂ licable laws.



3.1.4 Tte Contractor will conform to the State's "Guidelines Governing the Operation
of On-Track Equipment on State-owned Railroad Lines," and will incorporate these Guidelines
into its current Time Table.

3.2 MAINTENANCE.

3.2.1 Equipment - The Contractor shall be responsible for proper upkeq) and
maintenance of all equipment it uses and shall insure that equipment is in compliance with all
applicable current FRA regulations.

3.2.2 Track - The Contractor shall be responsible for the proper upkeep and
maintenance of track focilities as stated in Article 2.1. Said upkeep and maintenance shall
include but not be limited to:

a. Surfoce and alignment
b. Brush and vegetation control (all brush to be chipped)
c. Drainage and ditches
d. All operating signals to be kept in good operating condition
e. Crossing and switches to be kq>t in good operating condition. The Contractor

shall provide a flagman during the passage of trains for the protection of any crossing protected
by signals where the signal is not operating for any reason.

t Snow removal and winter maintenance when needed for passenger excursion
service.

3.2.2.1 The Contractor shall be responsible to perform all work and routine
maintenance necessary to maintain the track described in Article 2.1 at FRA Class I (Class II
where trade is so classified) Track Safoty Standards and in any eyent will expend no less than ten
(10%) percent of its Annual Gross Ticket Revenue On actual trade maintenance exclusive of
inspections.. In the event that the Contractor expends in excess of ten (10%) percent of Annual
Gross Ticket Revenue on track maintenance in an Operational Year, such excess will be credited
towards future maintenance expense obligations hereunder. The Contractor's performance will
satisfy all obligations required of the owner of a railroad, as set forfo in Part 213 of the FRA
Track Safety Standards (49 CFR 213).

3.2.3 STRUCTURES (BRIDGES & CULVERTS)

3.2.3.1 , The Contractor shall be responsible for maintaining structures and shall
make needed repairs necessary to keep structures safe for the convenimce of the railroad and the
State. Said maintenance shall indude but not be limited to the cleaning and removal of debris,
lubrication of bearing surfaces, scour and erosion protection.

3.2.3:2 In the evoit a major maintenance expenditure is required, such as but not
limited to, a bridge failure or major washout, the Contractor shall assist in all necessary repairs,
but be limited in its direct financial contribution to the first five thousand ($5000.00) dollars per
operating year in the aggregate for both the Contractor's HOBO Railroad and Winnipesaukee



Scenic Railroad operations. However, the Contractor waives any claims to damages for any
delays in repairing or reopening die line after such an occurrence and the State reserves to itself
the decision whether, when and how such repairs and reopening will be done.

3.3 INSPECTION.

3.3.1 The Contractor shall patrol the area of service and inspect the track when
operating as per FRA Track Safety Standards Subpart F (49 CFR 213.233) at least twice weekly
from MP C29.20 to 37.67 and from MP P 12.36 to P 21.00 and at least twice monthly with at
least one calendar week interval between inspections frxim MP C 17.61 to MP C 29.20 and MP
37.67 to MP P 12.36. The Contractor shall submit an inspection report in a timely manner but no
more than one (1) week after each inspection. Should any defects be found, the Contractor shall
take the appropriate remedial action and notify the Contracting Officer in writing of said
remedial action.

3.3.2 The Contracting Officer has the right to monitor the Contractor to ensure that the
Contractor complies with the conditions of the Agreement The Contracting Officer shall be
granted full access to die operations and shall have the authority to direct the Contractor through
its Oeneral Manager or his designee to remedy deficiencies as per FRA Class I under this
Agreement

3.3.3 The Contracting Officer may take any action, including the field inspection of
any project site and the inspection of the rail &cilities, equipment, and all books and records of
Contractor and of any contractor or subcontractor relating to any project or task accomplished
under this Agreement

3.3.3.1 Such inspection shall include, but not be limited to:
a. Ensure that work complies with the contract ̂ >ecification.
b. Verify quantitative measures of materials installed, such as tie counts.
C; Verify labor and materials charges for contracts.providing for payment on an

actual cost basis ("force account work").
. d. Verify the quantities of uninstalled State-owned materials and the security of

the same against damage, theft, or use other than for approved projects.
e. Provide any other information requested by the Contracting Officer.

3.4 CONSTRUCTION PROJECTS.

3.4.1 The Contracting Officer reserves the right to advertise and let construction
rehabilitation projects within the confines of the line. The constructioD contractor to whom this
work may be awarded shall have the right to perform the work so described in the contract The
Contracting Officer shall have the right to adjust trips not published in the regular railroad
schedule to accommodate the construction schedule.

3.4.2 The Contracting Officer will from time to time allow Water Pollution Abatement
and other utility projects to be constructed within the railroad rigfit-of-way. Construction
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contractors for these projects will be required to enter into a license with the State, which will
require certain conditions such as liability insurance, and to cooperate with the Contractor in
assuring that the woric be performed in such a manner that the tracks, operations and
appurtenances of the rail facility will be safeguarded. The Contractor may require a flagman
and/or railroad inspector at a construction site if he deems it necessary.

3.5 FORCE MAJEURE

3.5.1 The parties hereto will be excused fo)m performance of any of tiheir respective
obligations hereimder occasioned by any event beyond their respective control, including, without
limitation, any action of any fedo^, state or local agency or instrumentali^, by government
authorities including compliance Widi environmental quality, energy conservation and
occupational safety requirements adopted or effected after the date of this Agreement; by acts of
God; by strikes or other labor trouble; by explosions, fires, or vandalism until such events are
remedied.

ARTICLE IV - USER FEE PAYMENTS, ACCOUNTING AND AUDITS

4.1 RECEIPT OF PAYMENTS

4.1.1 The Contractor shall make User Fee payments required under this article directly
to the State of New Hampshire, Department of Transportation, Bureau of Rail and Transit.

4.2 SCHEDULE OF PAYMENTS

4.2.1 Payments shall be paid monthly, based upon the level of operation, as explained
below. Payments shall be made no later dian thirty (30) days after the last day of
month and will include a breakdown of the number and type of tidcets sold during the reporting
period.

4.3 USER FEE PAYMENTS

4.3.1 The Contractor shall pay ten (10%) percent of gross ticket sale revenues for
tickets sold.

4.3.2 If combination tickets are sold, the rail fare portion of the ticket shall be stated and
fairly represent foe relative value of the rail fore in relation to foe total value of foe ticket

4.3.3 The Contractor shall pay every month foe sum of one hundred ($100.00) dollars
for foe use of foe Meredith Railroad Yard for railroad purposes. The Contractor shall pay every
monfo the sum of twenty ($20.00) dollars for use of the Mountain Park Station for railroad
purposes. These purposes shall include but not be limited to ticket and gift sales, tourist
information, tourist events staging areas, general storage and repair facilities. The Contractor
shall pay every monfo the sum of sixty-two dollm and fifty cents ($62.50) for use of the Ticket
Booth on foe Weirs Beach Boardwalk for ticket and gift sales and tourist information purposes.
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4.3.4 The Contractor may utilize certain State-owned railroad equipment if the State
determines diey arc available. If the Contractor utilizes this State-owned railroad equipment for
passoiger/revenue service, for any day or fiaction thoeo^ it shall pay on a monthly basis the
following amounts:

a. For die 100 ton ALCO diesel electric locomotive, Model S-1, Serial Number
77109, the sum of one thousand one hundred ($1,100.00) dollars per month is used
twenty-two (22) days or more during a calendar month, or fifty ($50.00) per day if
used less than twenty-two (22) days per calendar month.
b. For the railroad kitchen car. Model number 1773 USAX 89654, the sum of two
hundred forty ($240.00) dollars per year in twelve (12) monthly payments of twenty
($20.00) dollars.
c. For the railroad Idtchen car Model number 1773 USAX 89620, the sum of six
hundred forty ($600.00) dollars per year in twelve (12) monthly payments of fifty
($50.00) doiiars.
d. For the three (3) ballast cars and one (1) side dump car, no monthly payment if
used for maintenance-of-way purposes.

4.3.5 The Contractor may, where directed in writing by the Contracting Officer, deduct
fiom payments the cost of specific expenditures including but not limited to major maintenance
projects in track work, structure repair, engine house repair, and State-owned rolling stock.

4.4 LATE PAYMENT

4.4.1 Should any payment be received more than five (5) days after the due date, the
Contracting Officer shall be entitled to a five (5%) percent late charge on that month's User Fee.

4.5 ACCOUNTING AND AUDITS

4.5.1 The Contracting Officer shall have access, (during regular working hours, for the
purpose of audit and examination, to any books, documents, p2q>ers, and records of the
Contractor that may be related or pertinent to this Agreement during the period of this Agreement
and for a period of five (5) years after the termination of this Agreement The Contractor shall
impose tUs requirement of each of its subcontractors.

4.5.2 The Contracting Officer shall have the right to audit ell books, records and
accounts of the Contractor, w^ich p^tain to this Agreement annually. Throughout the term of
fiiis Agreement and for a pmod of five (5) years following, the Contractor shall maintain detailed
records and accounts of all passenger revenues and any records required for the Contractor to
show compliance with the terms of this Agreement

4.5.3 as a result of any audit, the Contracting Officer determines that the amount paid
to State is less than the amount owed, the Contractor shall pay the difference to State within
thirty (30) days of the determination.
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4.5.4 If, as a result of any audit, the Contracting Officer determines that the amount paid
to State is more than the amount owed, State will make repayment or credit the Contractor
accordingly, so far as ̂propriations allow, the overpayment to NHDOT.

ARTICLE V - MARKETING EFFORT

5.1 BUSINESS PRACTICES

5.1.1 The Contractor will make every effort to maricet the line in order to make it a
profitable and to maintain good business and woridng relationships with local businesses. State
and local government officials, employees, and other railroads.

5.2 ADVERTISING DEVICES

5.2.1 All advertising devices including signs, banners, fix^ and portable displays or
anything else placed in the railroad right-of-way to attract attention to &c railroad shall^wnform
with local, State and Federal ordinances that apply to the abutting highway right-of-way or private
property. All permanent advertising to be placed in the railroad right-of-way shall have prior
written ̂ >proval of the State.

N

ARTICLE VI - OTHER OPERATORS

6.1 COOPERATION WITH OTHER OPERATldNS

6.1.1 In all of its operations and use of the property numerated herein, the Contractor
will cooperate with the State's railroad fiei^t operator and other passenger excursion operators
in the use of rail facilities and not infringe upon their contractual rights. If the Contractor and the
railroad freight operator and other passenger excursion operators cannot agrOe among
themselves, the State retains the power to determine priority of occi^mtiofi or use. The decision
of the State is final.

^ STATE'SRltAn-TONEOOTliCrE - '

6.2.1 The parties agree that the State is fî  to negotiate with others concerning the ri^t
to operate a Service on the State-owned Concord to Lincoln Railroad Line in locations other than
the segment of line upon which this Agreement grants the Contractor's rights. However, before
the State enters into any contract concerning regular frequent Service with any other operator, the
State will, first offer the Contractor the option of performing such Service upon the same terms
and conditions as the State may have negotiated with another operator. Once notified by the

• State of such'an opportunity, the Contractor shall have fourteen (14) days to respond to the State,
and after that time the State shall be free to enter into an agreement with such other operator.
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ARTICLE Vn - TERMINATION OF AGREEMENT

7.1 obugahons

7.1.1 The parties will be excused from the performance of any of their obligation under
this Agreement if performance becomes impossible due to any event beyond their control)
including acts of God, explosions, fires and vandalism.

7.1.2 If at any time after the CommencemcDt Date the Contractor opiates the Service
fewer than sixty (60) days during any Opqutional Year, this Agreement will automatically
terminate and the parties will be relieved of all obligations hereunder, except the Contractor's
continuing duty to maintain financial records and to continue to defend and hold harmless the
State for any claims arising during the period of this Agreement.

IN WITNESS WHEREOF, we have hereunto set our hands on the fe? day of

PLYMOUTH & LINCOLN RAILROAD CORP.

PresidentE.

BY:

WITNESS

THE STATE OF hffiW Hjy4PSHIRE
COUNTY OF ^a44rjJ

On this ^ day of v J , 20 H_ , before me, v Qyir^^tfhe
imdersigned officer, personally appeared Benjamin E. Oaric known to me (or satisfactmly proven)
to be the person whose name is subscribied to the widiin instrumqit and acknowledged that he has
executed the same for the purposes dierein contained.

IN WITNESS WHEREOF, I hereunto set my hand and g^cial seal.

iJ y<M.
MOTARV

fe^e.
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THE STATE OF NEW HAMPSHIRE

BY:

N Jramp

fTent on

WITNESS

Commissf

THE STATE OF NEW HAMPSHIRE

COUNTY OF MERRIMACK

On tibis day of , 20 , before me, the
undersigned officer, personally q>pearod Oeorge N. Campbell. Jr. known to me (or satisfectorily
proven) to be the person v^diose name is subscribed to fiie wifiiin instrument and acknowledged that
he has executed the same for the purposes therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

NOTARY PUBUC

This is to certify that the Passenger Excursion Agreement shown above has been reviewed by this
office, and is approved as to form and execution.

OFnCE OF ATTORNEY GENERAL

DATE: _ BY:
Assistant Attorney General

Ax.

2 8 20t1
APPROVED by Govemor and Executive Council on , 20 , ITEM #

ATTEST:

DEPimrSECHmtY OF STATE
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EXHIBIT A

PLYMOUTH & UNCOLN RAILROAD, INC.
REPORT AND PAYMENT DUE DATES

1
janUA^V FESrUArV MAPbH APkIL

Ist - NOVEMBER PAYMENT. Isl - DECEMBER PAYMENT. 1 St - JANUARY PAYMENT 4 Isl - FEBRUARY PAYMENT,
REVENUE REPORT 4 REVENUE 4 REVENUE 4 TRAFFIC REVENUE 4 TRAFFIC
TRAFFIC REPORT TRAFFIC REPORT REPORT REPORT

1st - MARKETING REPORT 1st-JULY - DECEMBER

MAINTENANCE COST

REPORT

MAY JUNE JULY

1st-MARCH PAYMENT 1st-APRIL PAYMENT, 1 St-MAY PAYMENT, Ist-JUNE PAYMENT,
REVENUE 4 TRAFFIC REVENUE 4 TRAFFIC REVENUE 4 TRAFFIC REVENUE REPORT 4

REPORT REPORT REPORT TRAFFIC REPORT

Ist-JANUARY-JUNE

MAINTENANCE COST

REPORT

OCTOBER NOVEMBER DECEMBER

1st-JULY PAYMENT 4 1 St - AUGUST PAYMENT 4 1st - SEPTEMBER PAYMENT 4 Isl -OCTOBER PAYMENT

REVENUE 4 TRAFFIC REVENUE 4 TRAFFIC REVENUE REPORT REVENUE 4 TRAFFIC

REPORT REPORT REPORT REPORT



ATTACHMENT A

U.S. ROUTE 3

LADD HILL ROAD

MAPLE STREET

FROM RAILROAD VALUATION MAP V21/74

N.

r
S RoiitB 3 Lowct Ladd Hdl Road

1
ft M-ft

' -Gs' nfi l^v
Mill Street

A

4

V



ATTACHMENT B

MOUNTAIN PARK STATION, WOODSTOCK

209' +/-

Station 944+00 to 946+09+/-

FROM RAILROAD VALUATION MAP V30/18

I PARCEL LOCATION

i *

^ 1t.
-I.0^

S: %
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