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New Hamplhire  1oiE STATE OF NEW HAMPSHIRE

DEPARTMENT OF TRANSPORTATION

Departinent of Transpontation

Victoria F. Sheehan William Cass, P.E.
Commissioner Assistant Commissioner
Bureau of TSMO
. May 7, 2021

His Excellency, Governor Christopher T. Sununu
and the Honorable Council

State House

Concord, New Hampshire 03301

REQUESTED ACTION

+

Authorize the Department of Transportation to enter into agreement with City of Portsmouth, New
Hampshire (Vendor # 177463) by license amendment and renewal for communications facility use of a
water tank located at Portsmouth International Airport at Pease at a total cost of $18,734.55 effective
July 1, 2021 or Governor and Council approval, whichever is later, through June 30, 2026. 54%
Highway Funds and 46% Turnpike Funds (Intra-Agency Transfers)

Funding is contingent upon the availability and continued appropriation of funds in FY 2022, FY 2023,
FY 2024, FY 2025 and FY 2026, with the ability to adjust encumbrances through the Budget Office
between State Fiscal Years if needed and justified:

FY 2022 FY 2023 FY 2024 FY 2025 FY 2026
04-096-096-960515-3052

Trans Sys Mgmt & Operations
022-500248 Rent/Lease Other $3,600.00 $3,672.00 $3,74544  $3,82035  $3,896.76

Than State

EXPLANATION

The Department of Transportation (NHDOT) operates a statewide intelligent transportation system
(ITS) that consists of roadside ITS devices such as closed circuit television cameras, changeable
message signs and weather stations that are monitored and operated from the Transportation
Management Center located in Concord. Broadband microwave radio communication links
communicate with ITS field devices to monitor safety and security cameras located on the following
bridges in the Seacoast area: 1-95 High Level Bridge, Sarah Mildred Long Bridge, Memorial Bridge, and
the Spaulding Turnpike bridge over Little Bay.

JOHN O. MORTON BUILDING « 7 HAZEN DRIVE » P.O. BOX 483 +, CONCORD, NEW HAMPSHIRE 03302-0483
TELEPHONE: 603-271-2171 « FAX: 603-271-7025 « TDD ACCESS: RELAY NH 1-800-735-2064 » INTERNET: WWW NHDOT.COM
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The City of Portsmouth, Public Works Department, owner and manager of the Hobbs Hill water tank
provide a secure and reliable facility as a mounting structure for a significant microwave radio node in
the NHDOT seacoast ITS system. This amendment and renewal 1s necded due to the replacement of the
Hobbs Hill Water Tank and the desire of Department to locate additional microwave radio
communication equipment on the new tank.

The Department is satisfied that the new annual lease price with escalator is reasonable. The first year
cost is $3,600.00 with a two percent (2%) increase each year after.

This contract amendment has been approved by the Attorney General as to form and execution and the
Department has verified that the necessary funds are available. Copies of the fully executed license
agreement and amendment are on file at the Secretary of State office and the Department of
Administrative Services office, and subsequent to Governor and Council approval will be on file at the
Department of Transportation.

Your approval of this license agreement is respectfully requested.

Sincerely,

.

Victoria F. Sheehan
Commissioner

Attachments



AMENDMENT 1 TO INTERNATIONAL DRIVE WATER TANK LICENSE AGREEMENT

The City of Portsmouth, a municipal corporation with a principal place of business of 1
Junkins Avenue, Portsmouth, New H_ampshire (hereinafter “Licensor”} and the State of New
Hampshire, acting through its Department of Transportation, with an office at 54 TMC, P.O.
Box 483, Concord, New Hampshire 03302 (“Licensee”) hereby agree as follows:

WHEREAS, the Licensor and Licensee have entered into a License Agreement for the
International Drive Water Tank dated September 28, 2011 (the “License Agreement”); and

WHEREAS, the Licensor owns certain infrastructure located on certain premises
located off Pinecrest Terrace in the City of Portsmouth, County of Rockingham, and State of
New Hampshire, known as the Hobbs Hill Water Storage Tank, (the water tank and other
fixtures and improvements referred to collectively as the "Property”); and

WHEREAS, the Licensee seeks to amend the Agreement by including additional
telecommunication transmitting and receiving equipment associated with its Advanced Traffic
Management System program (“Additional Equipment”) whicﬁ Licensee may install, maintain
and operate on the Property and under the terms of and subject to the Agreement; and

WHEREAS, the Licensee and Licensor agree to enter into Amendment 1 to
Internationai Drive Water Tank License Agreement {“Amendment 17); and

NOW THEREFORE, the Licenéee and Licensor hereby agree as follows:

1. To remove and replace paragraph 1 of the Agreement, LICENSE in the Agreement
with the following:

LICENSE: Subject to the terms and conditions of this Agreement, Licensor grants to licensee

a license to use certain space on and around the water tank portion of the Property for the

installation of Equipment. The Equipment is defined and listed as Exhibit A to this

Amendment, attached herewith.

2. To remove and replace paragraph 4. TERM, with the following:



TERM: The initial term of this License shall be five (5) years commencing on the date of
Govermnor and Council Approval (the “Commencement Date”). As used herein, “Term” refers
to the initial term and any renewal term as provided herein. If, at any time during the Term,
Licensee makes a good faith determination that the Licensed Premises have become
unsuitable for the conduct of Licensee’s telecommunication needs Licensee may terminate
this Agreement by written notice to Licensor. Termination shall be effective thirty (30) days
after receipt of notice by Licensor, except that in the case of a casuaity or taking by eminent
domain, the License Fee shall be payable only to the date of the casualty or the transfer of
property to the condemning party, as the case may be.

3. To remove and replace Paragraph 5, Fees, in its entirety with the following:

FEES:

{a) License Fee. Licensee shall pay Licensor a license fee hereunder monthly in
advance on and from the Commencement Date, the sum of Three Hundred
Dollars ($300.00) (the “License Fee"), without notice, deduction or setoff.

(b) Increase of License Fee. At each anniversary of the Commencement Date, the
License Fee in effect for the subsequent year shall increase two per cent
(2.00%).

(c) Payment. All Fees due from Licensee under this Amendment shall be made
payable to:

City of Portsmouth
Attn: Controller

One Junkins Ave
Portsmouth, NH 03801

(d) Invoices. The Licensor may send monthly invoices to the Licensee at the
following address:

Bureau of TSMO Administrator
NH. Dept of Transportation
PO Box 483

Concord, NH 03302-0483.

Failure by the Licensor shall not constitute a waiver of Licensee’s obligation to
pay the License Fee, and shall in no way relieve the Licensee of its duty to pay
the License Fee.

4. To remove and replace paragraph 3 of the Agreement, LICENSE RENEWAL with the
following:

LICENSE RENEWAL.: Provided Licensee is not in default of any provision hereunder, the
expiration of each five-year (5) Term, this Agreement shall be automatically renewed for the
successive five (5) year term unless either party gives written notice to the other of its




intention to cancel this Agreement at least sixty (60) days prior to the expiration of the
extended Term hereunder.

LICENSOR
City of Portsmouth
PORTSMOUTH, NEW HAMPSHIRE

Date: 3 ’ £ ’ Zody _ By: KédA

Karen S. Conard, City Manager

Pursuant to vote of the City Council on Q_/&&/JD& \

LICENSEE
STATE OF NEW HAMPSHIRE,
Department of Transportation

By: ///\'

Print Name: - -
Title: Director of Operations

Pursuant to vote of Governor and Council on




EXHIBIT A to Amendment 1 to the International Drive Water Tank License Agreement

List of Inventory

A. Radio antennac located on top of water tank

1.

1 of 6 Microwave dish antenna HP2-18 339° 1o location-2 Spaulding 2.4-mile
marker

2 of 6 Microwave dish antenna HP4-11, 250° to location-3, Troop —A, Epping, '
NH '

3 of 6 Microwave dish antenna HP4-11 197° to Location-4, Hampton Water Tank
4 of 6 Microwave dish antenna HP4-11, 333° to Location-5 Spauldmg Tumpike
12.4

5 of 6 Microwave dish antenna Model TBD 88° to Memorial Bridge, Portsmouth
6 of 6 Microwave dish antenna Model TBD 60° to Kearsage Way, Portsmouth

1 of 3 Motorola PMP 49400, 4.9 Ghz Access point (AP) panel antenna integrated
radio

A Y

. 2 of 3 Motorola PMP 49400, 4.9 Ghz Access point (AP) panel antenna integrated

radio
3 of 3 Motorola PMP 49400, 4.9 Ghz Access point (AP) panel antenna integrated
radio

10. 1 of I LMR Andrews DB-201, Omni directional uni-gain UHF antenna

Notes: Items 5, 6, and 10 and associated items such as cables to be added during this license term
Item-9 to be removed during this license term and replaced by Item #6

B. Microwave radio integrated with antenna located at top of tank.

1.

1 of 8 remote mount Dragonwave Compact + Microwave radio, 18 Ghz to
Location -2

2 of 8 remote mount Dragonwave Compact + Microwave radio, 18 Ghz to
Location -2 (Standby)

3 of 8 remote mount Dragonwave Compact + Microwave radio, 11 Ghz to
Location- 3

4 of 8 remote mount Dragonwave Compact + Horizontal Microwave radio, 11
Ghz to Location - 4

5 of 8 remote mount Dragonwave Compact + Vertical Microwave radio, 11 Ghz
to Location - 4

6 of 8 remote mount Dragonwave Compact + Microwave radio 11 Ghz. to
Location-5 '

7 of 8 remote mount maker TBD microwave radio to Memorial Bridge,
Portsmouth



NH Attorney General

" Signature / 0

Evdlty . Gocf) NG

Name

AAG
Title

Authorized to enter into Agreement as approved by
Governor and Council on:

Secretary of State

Dated



THE STATE OF NEW HAMPSHIRE
DEPARTMENT OF TRANSPORTATION

CHRITOPHER D. CLEMENT, SR. ]H-TBRHJ.HART PE
COMMISSIONER ASSISTANT COMMISSIONER

October 26, 2011
Bureau of Traffic

His: Excellency, Governor John H. Lynch
and thie Honorable Couricil

State House

Concord, NH 03301

REQUESTED ACTION

Authorize the Depaitment of Transportation to enter into a five-year license
agreement totaling $15;612.12 with the City of Portsmouth, One Junkins Avenue,
Portsmouth, New Hampshire 03801, for communications facility & tower space located
off Pinecrest Terrace, Portsmouth, New Hampshire, for the period commeéncing on the
day the communication equipment installation begins and extending for a five year
period. The license cost of $15,612.12 is.to be paid by TransCore ITS LLC to the City of
Portsmouth, as part of a contract between the Department of Transportation and
TransCore ITS LLC to provide a wireless microwave backbone-network ‘along the 1-95,
Spaulding Turnpike and RT. '101 corridors, previously approved by Governor and
Council. This agreement is to be effective upon Governor-and Council approval and does
not require any additional funds.

EXPLANATION

~ On September 22, 2010, Governor and Council approved (Item #239) The New
Hampshire Department of Transportation to enter into a contract (contract #4000874)
with TransCore ITS LLC, (Vendor #173636) for implementation and maintenance of a
wireless microwave commuhications backbone/network (hardware and software) and
deployment of Intelligent Transportation System (ITS) field devices along the 1-95,
Spauldmg Turnpike & RT. 101 corridors.

The purpose of this TransCore ITS LLC project was to develop and-install the needed
communications infrastiucture to facilitate and implement deployment of ITS
technologies in the I- 95, Spaulding Turnpike and RT. 101 corridors. The- deploymcnt of
ITS technology is important to help manage traffic, congestion, and incidents in these
commdors. More speclﬁcally, TransCore JTS LLC was tasked with désigning, building,
and placing ITS microwave radioc -communications devices on appropriate
cominunication towers that exist along the '[-95, Spaulding Tumnpike and RT 101.
corridors.

JOHN O. MORTON BUILDING » 7 HAZEN DRIVE » P.O. BOX 483 «» CONCORD, NEW HAMPSHIRE 03302-0483 -
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Also as'part of their contract, TransCore ITS LLC was required to negotiaté. and-
arrange'S year license agreements between The, Departirient and the ownets of the towers:
to be utilized. The: resolution- before the Executive Council involves -a°5 year license
agreeinent with the City of Portsmouth amounting to $15,612.12, based on $250.00" per
month for the first year with a built in. 2% éscalation éach year thereafter. The total cost
is;paid for by TransCore ITS LLC as part of the original contract with The Départment.
‘The Department is satisfied-that' the annual license price is, reasonable and comparable. to
'other commercial rates throughout the State. It is the desire of both the site manager and
the- Department to form a long-term license that would secure tower and floor space for
the Department at this strategic site.

This licehise agreement has ‘been approved by the Attorney General as to form and
execution. Copies of the fully executed license are on file at the Secretary of State’s
office; and subsequent to Governor and Council approval will be on file at the
Department of Transportation.

Your approval of this license agreemeént is respéctfiilly requested.

Sincerely,

LN

Christoplier D. Clement, Sr.
Commissioner



253 W, 35:h Sirdet, trel Floor

SCORE 253 3k sr 1
- AL Phone: 212.629.8180- Fax: 212.629.6369

Septerber 27, 2011

Ms. Denise-Markow

TMC Manager

New Hamipshire DOT

110 Smokey Bear Boulevard
Concord, NJ 03301

Re: Project #11151£
RFP 2010-043A
1-95 ITS Advanced Transportation Management System
Seabrook to Portsmouth

Subject: 1-95 Tower Lease Payments

Dear Ms. Markow:

As discussed, TransCore TS, LLC, agrees to pay the five year lease term per the DOT space on the Pease
Water tank in full, prior to the acceptance of the project by the department.

If you have any guestions, please contact me.

rely,

Trans€ore

Senior Associate

RR:dk



STATE OFNEW HAMPSHIRE
DEPARTMENT QOF INFORMATION TECHNOLOGY
. 27'Hazen Dr; Coricord, NH'03301
Fax: '603:271-1516 TDD Access: 1:800-735:2964
www.nhigov/doil

Peter C: Hastmgs
Interinm Commissioner

Augiist 4. 2010

George N. Campbell, Jr.
Commissioner

Srate of New Hampshire
Departmeént-of Transportation
7 Hazen Drive

Concord, NH 03302

Dear Commissioner Campbell:

This letter rcprcscms formal notificstion that-the Department of Inforfation Technglogy (DolT) has
approved your agency's request to énter into a-contract with TransCore [ FS, LLC. of New York, New \*m'k (Vendor
i I73636) as-described below and referenced as Dol T No. 2010-043 4,

Authorize the New Hampshire Department of Transportation (NHDOT) 1o enter into a-contract with
TransCore ITS, LLC, of New York, New York (Vendor #173636). for full implementation and
mmintenance of o wireless microwave communications backboneinerwork (Hardware and software)
and deptoyment of Intelligent Transportation System (ITS) field devices along the following
corridors: 1-95 Seabrook to Portsmouthi, Spaulding Turnpike from Exit 16 to the Pontsmocth Circle,

Route 4 from the Porismouth Circie 10:the intersection of Route 155 in Durham, and Route 101 to Exit
10 and a communications neiwork connecting the field devices 1o ihe NHDOT Trafisportation
Management Center {TMC) in Concord. The contract would be in efféct from Governor and Council
approval through Octobei 7, 2016, including the waranty, tweaty-four month Maintenance period and
the reqisired leased line agreement, The Term may be extended for additional:periods ‘of up w five {3)
years, ai the sole option of the State, subject to-the partics prior written agreement on applicable fees
for each extended 1erm and Governor and Council approval. up to bul not beyond Ociober 7, 202],

Thé total cost al'the 1-95 Project contract is not to exceed $4,784.729.60,

A copy of this leter should accompany the submission to the Governor and Executive Council for

approval,
Sinceyely,
v (.
Peter C. Hastings
PCH/efg
OIT 2010-043A
RLD 8092

cc: Gl Hambleton, [T tesder, Department of liformation Technology for Deparmment of Transponation
Denise Markow, Civil Engineer, Traffic-Management Center, Department of Transporiation
James Knowlion, Systems Development Specialist, TrafTic Management Centér, Depditment 6/ Trensponation
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ACORD CERTIFICATE OF LIABILITY INSURANCE o2 ra00t
Irmom (603)669-321B FAX: (603)645-4331 ! E:IEYCEE:‘EFI(:CSJEEISSI_SSUE%E&TAMl.lAPgER OE‘INFORMATION v
jFardinande Insurance Asscc. Ino. HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND, OR
Laura Perrin ALTER'THE COVERAGE “AFFORDED. BY THE.POLICIES BELOW.
637 Chestriut Street. .
Manchester- ‘NH 03104 INSURERS AFFORDING COVERAGE. NAIC #
INSURED i wsirera: Philadaelphia Ins Co
‘Communi'ty Action Program wsurere; Liberty iMutual Ina Co |
Bai}nap—Mrrimck Counties Inc. wsurer c:Hanover Insurance Co 1soss
P.0. Box 1016 weuRir N H M. M. JUA’ _, T
Concord | WH 03302 Muﬂggg: e R t - !
covsmcss ‘ ' ~ _

' THE'POLICIES OF lNSURANCE LISTED BELOW HAVE BEEN ISSUED,TO THE INSURED NAMED'ABOVE FOR THE POLICY PERIOD INDICATED. ‘NOTWITHSTANDING
ANY REQUIREMENT, TERM-OR CONDITION,OF ANY CONTRACT OR OTHER DOCUMENT WATH RESPECT TO WHICH THIS CERTIFICATE MAY, BE ISSUED, OR
MAY PERTAIN, THE INSURANCE AFFORDED By- THE POLICIES DESCRIBED HEREIN 1S SUBJECT TO ALL THE: TERMS EXCLUSIONS AND CONDITIONS OIBUCH
POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE.BEEN REDUCED BY-PAID CLAIMS,

- e PMANCE- o |1 ... POUCYNUMBER ... AT ROT: | DATE Hemarerac] LTS
N ) o " [ eacH occurrBICE s 1,000, 000
o x "COMMEREIAL GENERAL LIABILITY Pt D e |5... 100,000
A ) ]amswme; OCCUR PHFKI85825 6/17/2011 |6/17/2012 |.MED EXP(Anp oneperson} .| § 5,000]
| ' PERSONAL & ADVINAIRY | § 1,000,000
_] GENERAL AGGREGATE s 2,000,000/
' GENL AGGREGATE! uurrm-uss PER: PROGUCTS - COMPIOPAGG' | § 2,000,000
i X oouey [ 188 T Jiee
-i—mm:;“m ety "LELMT1s 1,000,000
A | | AL owkeED ALTOS - PRPR525825 6/17/2011 |6/17/2012 |poceynuumy :
| rireD aas BODALY INJURY
| nonowED AUTOS {Pos nocidert) :
] (o scionrts s ii
| GARAGE LABILITY AUTO ONLY - EAACCIDENT |'s
|| anvauto OTHER THAN EAACC |3
B AUTG ONLY. 20 | 5.
. EXCESS | UMBRELLA LIABILITY ’ EACHOCCURRENCE. . |8, -5,000, 000
(X Jocour [ crams maoe: . acorecaeE . |s 5, oo0, 000
) s )
A DEDUCTIRLE FEUB311406 6/17/2021 |6/17/2012 3
X |RETENTION __$ 10,000 . 1s
B | WORKERS COMPENSATION [ sTAT |
AND EMPLOYERS' LIABILITY -~ -
ANY ARTNEREXECUTIVE E.L.EACH ACCIDENT 1] 500, 000
OFFICERMEMBER EXCLUOED?
cmm NH) - Z91446010010 6/17/2011 6/17/2012 EL DISEASE - EA EMPLOYEE § 500,000
B RN betow rU . . E.L DISEASE - POLICY LT | 3 500, 000
A “’!‘E'?D,iractorn & Officers ) i/1/2011 4/172012 $1,000,000 i
c Blanket Crime 3/27/2011  13/27/2012 |sac0,000 .
D Professional 12/30/2010 1.12/30/2011 1000000 !

DESCRIPTION OF OPERATIONS/ LOCATIONS ! VEHE‘LESI EXCLUSIONS ADDED BY ENDORSEMENT / $PECIAL PROVISIONS
| State of NH, Dapt of' Tranlpo:tltlun is n:md as an Additional Insured with respect te General Liability and Auto
Liability. In accordance with NH law, cu':i-r will give 50 days advance notice of cencellation ‘or non-renawal, eaxcept

for non-payment - nh.i.ch is 10 days.

CANCELLA'HON

" SHOULD ANY OF THE ABOVE OESCREED POLIGES BE CANCELLEDDEFORE THE EXPIRATION
DATE THEREOF, THE ISSUING INSURER WILL ENCEAVOR 1o Wik, 10 oars wiitven
NOTICE TO THE CERTIRICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO 00 50 SHALL
IMPOSE NO OBUGATION OR LIABILITY OF.ANY. KIND UPON THE. INSURER, TS AGENTS OR

REPRESENTATIVES.
AUTHORIZED REPRESENTATIVE

o Laura Perrin/Kss % .a,‘.w-\[h ’ ..c,a—-.-;v-—
. N ©1988-2009 ACORD CORPORATION. AllTights reserved.
The ACORD name and logo are registared marks of ACORD :

CERTIFICATE HOLDER_

State of New Hadpshire
Dept of Transportation
7 Hazen Drive

PO Box 483

Concord, NH 03302

ACORD 25 (2008/07}
INS025 (2omoi)




LICENSE AGREEMENT

INTERNATIONAL DRIVE WATER TANK
PORTSMOUTH, NEW HAMPSHIRE

'I'HIS LICENSE AGREEMENT (this “Agreement”) is made as of the 3! day of

A, 2011, by and between the City of Portsméiith, One-Jinkins Avénue, Portsmouth
New Harnpshire (“Licensor”), and the STATE OF NEW HAMPSHIRE, acting. through'its
Department of Transportation, with an office at-54 TMC, P.Q. 483, Concord, New Hampshire

. 03302 (“Licensee™).

WITNESSETH

WHEREAS, Licensor has operational control through a license agreement with the Pease
Development Authority.(“PDA™).of certain premises located off Pinecrest Terrace inithe City of
Portsmouth, County of Rockingham, and State of New Hampshire, said premises being the
International Drive Water Storage Tank, (the water tank and other fixtures and improvemeénts
referred to collectively as the “Property”); and

WHEREAS, this Agreement is subject to and subordinate.to all agreemets between the
City of Portsmouth and PDA énteréd into under the authority of RSA 12-G et seq; and

WHEREAS, Licensor grants to Licensee only such access as Licensor lawfiilly controls
pursuant to such agreemerits; and

WHEREAS Licensor makes no representations regarding the ownership of the Property
as'the ownership resides in the PDA; and

.WHEREAS_‘ Licensor makes no representations regarding the PDA’s adherence to the
terms of this Agreement; and

WHEREAS, Licensor makes no representations as to the continued existence of the
Property; and _

WHEREAS, Licensee desires to use a portion of the Property, as it exists upon execution

of this Agreement, for the installation, maintenance and operation of telecommunication
transmitting and receiving equipment associated with its Advanced Traffic Managerént System

program (“Equipment”); and

NOW, THEREFORE, in consideration of all the foregoing, and in further consideration
of the obligations, terms and conditions hereinafter set forth and recited, both parties do hereby
agree as follows

1. LICENSE Subject to the terms and conditions of this. Agreement, Licensor grants to
Licensee a license to use certain space on the watér tank portion of the Property fof the
installation of



O

Three (3) 26" x 7"x 4" antennas pipé mounted to thi railing;

Three (3).4° dish anterina 6ii-pipe nouit stud welded to the tank face;
‘One (1) 2* dish antérinia oh.pipe-mount stud welded to tank face; and
One (1) 30” square DOT equipment cabinet on a 4’ x 4’ concréte pad.

These installations are.shown in Exhibit A. The space on which they are installed is reférréd to
colléctivély as thé “Licerised Premiises”. Licensee shall accept the Licensed Premises “as-is”;

Licensor making no representations, regarding, the suitability of the. Licensed Premises for
Licenseé's intended use and Licensor having no obligation'to prepare the Licensed:Premises for

usé or occupancy by Licensee. Further, Licensor makes no representations that it shall continue
the existence of the Property, if in Licensor’s sole discretion such Property is no longer of useto
Licensor. '

2. USE OF PREMISES

(a) The Licensed Premises are to be used solely for the installation, operation,
maintenance, repair and replacement; at Licensee’s expense, of telecommunication equipment,
along with associated electroriic equipment and transmission and utility lines and cables

(collectively called “Telecommunication Equipment™) for Licensee’s Advanced Traffic
‘Management System thonitoring program. Licensee shall have the right to install Three (3) 26” x

7” x 4” antennas pipe mounted to the railing; Two (2) 4' dish antenna on pipe mount stud welded
to the tank face; One (1) 2° dish antenna on pipe mount stud welded to tank face; and One (1)
30" square DOT equipment cabinet on a 4’ x 4’ concrete-pad on the Property. All portions of the
Telecomimiinication Equipiment or other property or improvements attached to or otherwise
brought onto the Licensed.Premises by Licensee shall at al] times and for all ‘purposes related to
this Agreement be Licensee’s personal property and, at Licernisee’s option, may be removed by
Licensee at any time during the term of this Agreement-and, in any case, shall be removed within
thirty (30) days after expiration or termination of this Agreement. Any damage caused to the
Property by Licensee as a result of the removal by Licensee of its equipment shall be repaired by
Licensee, at Licensee's sole cost.and expense. If Licensee fails to remove its Telecommunication
Equipment and associated property within thirty (30) days of expiration or termination of this
Agreement or to repair any damage caused by such removal, Licensor shall be entitled to perform,
its own removal and/or repair at Licensee’s cost and expense.

(b) Licensee, at its sole cost and expense, shall have the right to install and
operate the Telecommunication Equapment according to plans and specifications (the “Plans”)
submitted.to and subject to priof- approval in writing by the Deputy Director of Public Works,
680 Peverly Hill Rd., Portsmouth, NH 03801 which approval shall not be unreasonably withheld,
conditioned or delayed Licensor recognizes that, in order for Licensee to install and operate the
Telecommunication Equipment, it will need to run data transmission lines from its equipment
shelter, if any, to its antenna locations, run power from the main power feed on the Property to
the equipment shelter, and run telephone lines from the-main tclcphone entry point on the
Property to the equipment shelter. Licensee shall have the right to make the forégéing
installations in a reasonable and appropriate manner. Licensee shall Have the further nght to

2



‘méKe altéritions or additions upon or to the Licensed Premises in order to install and-operate the

Telecommutication. Equipment (said installations, alterations or additions in.connection with the
Telecommunication Equipment collectively referred to herein as "Licensee's Changes’ "} ih:a
manner consistent with Licensee’s Plans, provided that Licenseé¢’s Changes shall not interfere
with the rights of any other licensees at the Propeity. Notwithstanding the foregoing, Licensor
shall not beentitled to review and approve Licensée’s Telecommunication Equipment within the
equipmerit sheltér, provided Licensee’s equipment does not interfere with the rights of Licensor
or any otherlicensee. The approval of Licensee’s Plans, or any modifications thereof, shall:not

be tinféasonably withheld or delayed by Licensor, provided the following conditions are met by

Licensee
(1) All installations of data transmission.lines to the base of the water

tank, electric power lines from the main power feed on the Propeity to-the equipmient shelter, and

telephone lines from the main telephone entry point on the Property to the equipment shelter
shall be located underground, field conditions perfnitting; so as fot to iriterfere with Licensor’s’
use of its facilities and equipment.

(2) The structural integrity of the incumbent improvements, water tank,
buildings, and the systems and equipment of Licensor and other licensees already installed and
located on the Propeity shall not be impaired by the installation or modification of Licensee's
proposed Telecommunication Equipment.

) (3) Only those portions of Licensor’s Property designated on.Licensee's
Plans, approved by Licensor, may be physically altered by the installation or modification of

Licensee's proposed Telecommunication Equipment.

(4) The proper functioning of any mechanical, electrical, sanitary or other
service systems of Licensor or other licensees already installed and located on thé Property shall
not be adversely affected by the installation or modification of Licensee's proposed
Telecommunication Equipment.

(5) The antennas, aritenna cables, .and all other related fixtures shall'be
fastened to the tank by means of mechanical connections bolted to stainless steel brackets welded
to the tank surface. All mounting hardware shall be stainless steel. The stainless steel brackets
shall be welded to the tank surface in accordance with the standards of the American Water
Works Association (AWWA) and any applicable requirements of local, state, and:federal
governments.. The welding shall be performed by a welder licensed topractice welding in the
State of New Hampshire. Any surface area of the tank damaged by Licensee’s welding activity
shall be repaired and prepared for painting by Licensee in accordance with the standards of the
AWWA and any requirements of Licensor. Licensor shall have the right to inspect Licensee’s
materials and welding work and order Licensee to replace any materials or redo any welding
work that do not conform with the standards cited herein.

(6) At Licensor’s option, Licensee shall paint all' materials, trays,
fasteners, conduit, and other related. fixtures attached to the tank to match the existing cotor of
the tank. If Licensor opts-to have Licensee paint such materials, Licensor will furnish Licensee

finish specifications.for use by Licensee, and Licensee shall be responsible for conforming with

same to match the existing color of the tank. In such event, Licensee shall provide Licensor a
sample panel, medsuring two (2) feet square, painted and finished with-any urethane coating to
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match as closely as possible the existing color and finish of the tank: Licensor shall have the
.nght to approve Licensee’s color matchmg -and_materials béfore Licensee begins pamtmg

(7) Before commencing any such work on the Property, Licensee- shall
brmt to Licensor, for Licensor’s prior approval, the names of the contractors who will-perform
the proposed work; which-approval Licensor agrees shall not be unreasonably withheld or
delayed.
(8) Licensee, at.its expense and with Licensor’s reasonable cooperation,
shall 6btain-all hecéssary govemmental permits, approvals, and certificates required for

Licensee's Chariges, and shall cause all such work'to be made in compliance with all applicable

laws and requirements of governmental authorities and insurance bodies having. jurisdiction
thereof, in a good and workmanlike manner; and if Licensor so'requests, Licensee shall deliverto
Licensor evidence, reasonably satisfactory to Licensor, of any and all governmental consents or
approvals and/or compliance with governmental requirements relating to any work on the

(9). Licensee, at'its expense and as soon as practicable, shall procure the
cancellation or discharge of all notices of violation arising from or in any way relating to its work
on the Property, mcludmg the construction or installation thereof, which shall be issued by any
governmenml or.quasi- govemmental authority having or asserting jurisdiction. -

(10) The operation of the Telecommunication Equipment and Licensee’s
Changes shall not interfere with the rights of Licensor or any other licensee at the Property
established arid disclosed to Licensee prior to the Agreement.

7 (11). Within thirty (30) days following the completion of construction of
Licensee’s Telecommunication Equipment installation, Licensee’s Engineer shall provide

Licensor a set of as-built drawings-of Licensee's Telecommunication Equipment together with a

letter certifying to Licensor that the Telecommunications Equipment has been constructed in
accordance with the plans and specifications and changes thereto approved by Licensor.

(c) Licensee shall have the right to make alterations or additions upon or to.the
Licensed Premises in order to install and operate the Telecommunication Equipment (said
installations, alterations or additions.in connection with the Telecommunication Equipment
collectively referred to herein as “Licensee’s Changes”). Licensor shall have the right of prior
approval of the plans for Licensee’s Changes in accordance with the plan approval process set
forth above. Licensee’s Changes shall not interfere with the rights of any other licensee with
equipment installed and opérating prior to the dated of Licensee’s Changes at the Property.

(d) Licensor will make available architectural information regarding Licensor’s
buildings and facilities on the Property upon request or provide access to available plans and
suirveys, if necessary, to the extent same are in Licensor’s possession.

(e) Licensor shall reasonably cooperate with Licensee and join in any applications
for governmental licenses, permits, and approvals reasonably required of or reasonably deemed
necessary by Licensee for its usé of the Licensed Premiises, including, without limitation,
applications for permxts applications for zoning variances and.zoning ordinance amendinents
and special use permits, provided that Licensee shall réimburse and hold Licensor; harmless for
any costs or fees actually incurred and payable by Licensor.in connection with. such applications
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arid approvals, provided sidme do'notinterfere with Licensor’s or other licensees' use of the
Property.

(f) Licensor hereby grants Licensee a non-exclusive license over the:Property
providing Licensee suitable, adequate, and.direct;access, for. ingress and egress and for electrical

.and telecommunication services, to and from the Licensed Premises fromi the ¢losest public right-

of-way Licensor.agrees that it will grant an easemenit over the Propeity to the appropnatc public

:service company ‘or agency to facilitate the provision of electric and telecommiiinication services

to the Licensed Preinises. Such licénse shall remain in effect during’the term and dny extended
térin of this. Agreement. No additional fees shall’ ‘be payable by reason of Licensor’s grant of
such license.

(8) Licensce, its officers, employees, agents, invitees, and representatives shall
have the right of access to the Licensed Premises, both for the installation.and operation of utility
lines and for access by foot or motor vehicle, through other portions of the Property mutually
agreed by'the parties, as set forth in the Plans for-Licensee’s permitted uses. Such access to the
TLicensed Premises shall be seven (7) days a week, ‘twenty-four (24) hours a day, and shall be
preceded by twenty-four (24) hour verbal notice to the City of Portsmouth, Deputy, Directot of
Public Works 766-1421 except that’ pnor verbal notice may be waived in the event of
unscheduled repairs or emergencies, in which event, Licensee shall contact City of Portsmouth
Public Works as soon as.possible.

(h) All rights granted to Licensee under this Agreement shall not be revoked until
the expiration or sooner termination of this Agreement in accordance with its terms.

3. MANAGEMENT OF EQUIPMENT ENGINEERING

(2) Licerisee is héreby granted a non-exclusive right to install the
Telecommunications Equipment on Licensor's water tank located on the Property.

(b) Licensee represents and warrants that, following adequate testmg and
evaluation by Licensee, the use and operation of the Telecommunication Equipment by Licénsee
will riot'interfere with the transmission and receiving equipment of existing wireless
communications users at the Property, provided that the equipment of such other users is
properly installed and lawfully operated.

(¢) Licensee agrees to operate its-equipment (or any replacements of such
equipment) within the frequencies.approved and authorized by the FCC, anid shall not cause
measurable interference, as defined by the FCC, with Licensot or other licensees at the Property.

If the installation or operation of Licensee's Telecommunication Equipment; or modifications
thereto, should cause such interférence, Licensee agrees and representsthat it shall eliminate
such interference within a reasonable period of tiine, not exceeding thirty (30) days after notice
thereof by Licensar, after which, if such interference has not been eliminated, Licensor may elect
1o terminate this Agreement and Licensee's rights:and privileges hereunder. Licensee further
agrees and represerits that it shall cooperate with Licensor to eliminate any such interference that
LLicefisee's aperations on the Licénsed Premises may cause to radio transmission or reception
equipmient placed on Licensor's water tank subsequent to the installation of Licensee’s

Telecommunication Equipment.




(d) In the event Licensor needs to repair, alter or replace any.of its equipment-or
improvementslocated on the Property to fulfill its governmental purpose to prémdte the piblic
good orto comply. with.any.governinental regulations, énd. stichi répair, alteratiori. or replacement
would render coitifiuéd use.-of the. Teélecomminication: Equnpment by Licensee unsuitable, in
Licensof's:sole discretion, iLicensor shall have the right to terminaté this Agreemeiit upon thirty
.(30) days priot written notice to Licensee.

(¢) In_the event the exercise of the rights and privileges of Licensee provided in
'this Agreement are determined to interfere with or contravene any present or future:law or
regulation regarding protection of or operation of public water supply by any government agency
having authority:over Licensor, or interferes with Licensor’s municipal purpose to;promotc.the
;public good, then in'that event, Licensor:shall have the right to terminate this Agréemerit upon
thirty (30) days prior written: notice to Licensee, Licensee-acknowledging that as.a:Licensee it.has
no vésted.interest in or 'to the Licensed Premises.

(f) In no event shall either party be liable to the other for indirect, special,
'incidental, exemplary of consequential damages, including but not limited to, loss;of profits or’
revenues, loss of use of any property, fines or penalties, cost of capital, cost of substitute
equipmeént, facilities or services, or claims of Licensee’s constituents for such damages.

(g) Either Licensor or Licensee may terminate this Agreement upon thirty (30) days:
written notice to the other party in the event that the Federal Communications Cominission or
other authorized government agency makes a détermination which is final and rion-appealable or
which is affirmed and becomes final afterithe exhaustion of all available appeals.concluding that
Licensee’s use as set forth-in this Agreement presents a material risk to the public health or
safety.

(h) If at any time after the expiration of the first, five-year tetm of this
Agreement, Licensor determines, in its sole discrétion, that the exercise of Licensee's privileges
pursuant to-this license ddversely interferes with Licensor’s efficient use and enjoyment of its
Property, Licensor shall have the right to terminate this. Agreement upon thirty (30) days prior
written notice to Llcensec, fotwithstanding the commencement of the renewal option of the

License.

4, TERM The initial term of this License shall be five (5) years, commencing on the
start of construction f Licensee’s improvements (the “Commencement Date™). The initial term
of this License shall end on the day before the fifth (5th) anniversary of the Commencement
Date. As used herein, “term” refers to the initial term and any renewal term as herein-provided
(the "Term"). If, at any time during this Agreement, Licensee makes a good faith determination
that the Licensed Premises have become unsuitable for the conduct of Licensee's
telecommunications needs Licensee may terminate this Agreement by written notice to Licensor.

Termination shall be effective thirty (30) days after receipt of such notice by Licensor, except
that in the case of a casualty or taking by:eminent domain, the License Fee shall be payable only
to the date of the casualty or the transfer of property to the condemning party, a3 the case may be.

5. FEES
(a) License Fee. Licensee shall pay Licensor a license fee hereunder monthly in advance



on and from'the Commencement Date, the-sum of Two Hundred Fifty Dollars ($250.00) (the
"License Fee"), without notice, deduction or setoff.

(b) Increase of License Fee. At the commencement-of each successive year of this
License; as hereinafter. provided, the License Fee'in effect for the preceding year shall increase

‘two per cent (2.00%)

(c) Payment. All fees due from Licensee under this Agreement shill be made payible to

City of Poitsmaiith, Attn Controller, One Junkins Ave. Portsmouth, NH 03301.

6. LICENSE RENEWAL Provided Licensee is not in default of any provision
hereunder, this Agreement shall be ‘automatically renewed for three’(3) additional, consecutive
five-year (5) periods, unless either party gives written notice to the other of its intention to cancel
the Agreement at least sixty (60) days prior to the expiration of the initial Term hereof. Upon the
expiration of each five-year (5) Term, this Agreement shall be automatically renewed for the
successive five-year (5) Term; unless either party gives written notice to the other of its intention
to cancel this Agreement at lease sixty (60) days prior to the expiration of the extended Term
hereof.

7. CONTINGENCIES

(a) Licensor agrees that this agreement, -including-any renewal terms hereof; is
contingént:upon Governor and Council approval; or the approval of thé New Hampshire
Department of Transportation (“DOT™) and the appropridtion of sufficient funds from the New
Hamipshire Legislature for Lessée to carry out its obligation under this contract. If, in the sole
discretion of Lessee, sufficient funds were not appropriated, Lessee may terminate this agreement
upon thirty (30) days written notice. Such termination shall relieve both parties of all obligations
hereunder, except for the obligation to pay rent for the period prior to termination. In the event
of termination pursuant to this clause prior to the end of the lease term, Lessor shall reimburse
Lessee on a pro-rata basis for rent gaid in advance.

(b) Licensor understands and agrees that Licensee’s ability to use the Licensed
Premises is contingent upon its suitability for Licensee’s intended use from a technical
engineering basis and upon Licensee’s ability to obtain and maintain any governmental licenses,
permits and approvals that may be required of or deemed necessary or appropriate by Licensee
for its.use of the Licensed Premises, including applications for zoning variances, Zoning
ordinances, amendments, special use perrhits, and building perimits (collectively referred to as
“Govemmental Approvals™) by that date which is one year from the date of the License
Agreetiient herein (the “Contingency Date™); provided that Licénsee shall have the right, without
obligation; to.appea! any denial by a governmerital agency, and the Contingency Date for
obtaihing Governmenta! Approvals shall be extended until such time as a final decision is
rendered and is not the subject of any further appeal made or defended by Licensee. Licensor
agrees to use reasonable efforts to cooperate with Licensee and join in any application to obtain
the Governmental Approvals, provided that Licensee sha!l pay and hold Licensor harmless for
any costs or fees actually incurred by Licensor in connection with such applications and
approvals. '
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(c) Licensor agrees that, if there are any violations:of any applicable law at or

relating to the: Property; which have a material adverse effect on Licensee’s. mtendcd use of.the
‘Licensed Premises, including any environmental, land use or other governmental laws,

ordinancés, rulés, fegulations, directives, policiés or judicial determinations (collectivély called

“Laws™), Licensee may, at Licensee's option, términate this Agreement at any time:prior to. the

Contingency Date.

(d) If cither contingency set forth in this' Paragraph 7i$ not satisfied (including
Vithin #ny dpplicable time period as may be:provided) of is not expressly waived by Licensee in
writing, then Licensee shall have the right, without obligation, to terminate this Agreement at any

time prior to expiration of the Contingency Date.

8. LIABILITY
(a) Licensee.agrees to self-insure all liability for bodily-injury, death-and/or
property damage under the State of New Hampshire's self-insu:nnpe program, in accordancé with
the Laws of the State of New Hampshire. Such self-insurance shall insure against dll costs,
damages, expenses and/or any payment of any and all claims, _accidents,.and injuries, and il

damages whatsoever caused to any person or any property in or about the’ Property-or Licensed
Premises caused by to the operation of Licensee’s Telecommunication Site.

(b) If Licensee shall, at any time following the execution of the Agreemerit
herein, change from a self-insurance program to a traditional insurance program, then Licensee
shall, prior to the:termination of said self-insurance program, procure such insurance policies and'
limits of coverage as shall be agreed to by Licensor and Licensee and furnish Licensor
endorsements of such insurance coverage naming, Aquarian Company and its subsidiaries as an
additional insured. «

(c) Except for the‘intentional acts or willful misconduct of Licensor, its agents or
employees, and to the extent permitted by law, Licensee agrees to indcmnify and hold ha‘ri'nless

attorneys' fees (mcludmg dlsbursements) mcurred by Licensor in connectlon with (i) Licensee's
Telecommunication Equipment, (ii) Licensee’s Changes (iii) any work reldted thereto or on
account of any claims under Licensee’s Workmen’s Compensation or employees’ disability, and
(iv) Licénsee’s use of or access to or over the Licensed Premises or Property, including without
limitation, the installation, maintenaiice, operatior, replacement, repair. and removal of
Licensee’s equipment.

(d) Licensor shall not be responsible for any loss or damage to property, ..
materials, or equipment located on the Licensed Premises, resulting from theft, vandalism, the
actions of other licensees, or other casualty except for the intentional or willful misconduct of
Licensor, their agents or employees.

(¢) The obligations of Licensee to Licensor pursuant to this Paragraph 8, shall
survive the expiration or sooner termination of the License Agreement herein.

(f) This License does not abridge or limit, nor shall it be interpreted as abridging
or limiting, the sovereign or official immunity to which Licensee and its representatives and
agents are lawfully entitled.
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'9. CONDITION OF PREMISES

Upon tetmination or expiration of this Agreemcnt Licensee shall surrender; the Licensed
Preinises to Licensor in‘good condition as described in Paragraph 2 above, except for reasonable

wear and tear, and damage. due, to the elements.

10. WARRANTY OF. TITLE ANDRIGHT IQ LICENSE
(a) Both parties represent that'they are duly organized/formed,. validly existirg, in

good standing and have all rights, power, and authority to make.this Agreement and bind

themselves thereto through the party. set forth as signatory of Licensor and Licensee set forth
below; subject to the Licensor’s agreement with the PDA regarding the Property

(b) Both parties.represent that they have not dealt with, and that no brokerage
commission is due to, any real estate broker in connection with this Agreemeént.

(c) Licensee shall hive quiet and peaceful use, enjoyinent, and possession of the
Licensed Premises during the Teim of the License for its permitted uses; provided Licensee is not

ini defanlt of any of the terms or conditions of this Agreement (after notice and opportunity to

cure).
11. ACCESS

Nothing contained herein shall operate to prevent Licensor from granting similar licenses
to other parties so long as such parties comply with all applicable laws, rules, and regulations.and
do.not interfere with Licensee’s effective use of the Property for Telecommunication Equipment.

12. LICENSEE’S RIGHT. TO MAINTAIN SECURITY

Licensee, at its cost and expense, may place, construct, and, maintain a fence around any
equipment structire housing Licensee's equipment, or undertake any other appropriate means to
restrict.access thereto, subject to Licensor’s approval, not to be unreasonably delayed or ‘
withheld. Licensee’s rights provided herein shall not interfere in any way with Licensor’s right

to.access the Property.
13. MECHANICS' LIENS

If, because of any construction, addition, alteration or other activity by or on behalf of
Licensee, any Notice of Intention; mechanic’s or other lien, charge, or order for the payment of
money or other.encumbrance shall be filed against Licensor or the Property, Licensee shall, at its
own cost and expense, cause-same to be discharged of record, bonded or othérwisé secured to
Licensor’s reasonable satisfaction within forty-five (45) days after the filing thereof. If Licensee
fails to'comply with the foregoing, Licensor shall have the option of discharging or bonding any
such lien, charge, order, or encumbrance; and Licensee agrees that it shall promptly reimburse
Licensor upon demand forall reasonable costs, expenses, and other. sums of money in connection
therewith.



14. MAINTENANCE AND REPAIRS, UTILITIES |
(8) Licensee shall perfoiin:all fepairs.necéssary 1o keep its Télecommunication
Equipment and all other Licensee improvements located on the Licensed Premises!or located on
any rights-of-way or other access tg the Licensed Premises in good condition so that same do not
create any form of nuisance on the Property: Licensor shall maintain the Property and access
thereto, other than Licensee’s Telecommunication Equipment and other improvements thereon,
in good condition and repair.

(b) Licensee, at its sole éxpense, shall arrange for its own separately metered
electrical supply setvice from the local utility company and shall pay forall charges for
eléctricity and other utilities corisurmed by Licensee. Licensee shall be permitted to bring a.
gencrator onto the Property for temporary or emergency power, provided that the generator shall
comiply with:all state and local laws and reguilations governing the use of same.

(c) Licensee shall conduct its activities on the Licensed Premises in compliance
with all applicable environmental laws. Licensee shall not store, produce, use or maintain any

hazardous materials in its equipment.shelter or-anywhere else on the Property, other than if

contained in sealed gel-cell batteries for back-up power or in fire suppression equipment located
on the Licensed Premises. Licensee shall, subject to its insurance coverage, defénd, indeninify,
and hold Licensor harmless from and.against all liabilities, damages, losses, costs, assessments,
penalties, fines, expenses and fees incuired, including reasonable attomeys’ fees, that Licensor
may suffer-due to the existence or discovery of hazardous materials on the Property or release

into the environment of such hazardous materials arising in either case from Licensee’s use of the

Property.

15. DEFAULT AND RIGHT TO CURE

(a) Each of the following shall be deemed a default by Licensee and a breach of
this Agreement

-

(i) Non-payment of License Fee, including any adjustments-in fee amount
as required hereunder, due hereunder for a period of ten (10) days after receipt of notice of such
failure to pay from Licensor;

+  (i1) Failure to perform any other covenant under this Agreement for a
period of thirty (30) days after receipt of notice from Licensor specifying the failure. No such
failure, however, shall be deemed to exist if Licensee shall have commenced good faith efforts to
rectify the same within such thirty-day (30) period'and if such efforts shall be proseciited to
completion with reasonable diligence and within a reasonable period of time.

(b) In the event Licensor has defaulted under the-terms of this Agreement,
Licensor shall use reasonable efforts to cure such default within thirty (30) days after receipt of
notice from Licensee specifying the failiire. If such default interferes with Licensee’s ability to
operate its Telecommunication Equipnient, Licensor shall use reasonable efforts to cure such
default within thirty (30) days after notice from Licensee or as expeditiously as posmblc If

Licensor does not cure the default within said thirty-day (30) period, Licensee may, as its sole

and exclusive temedy, terminate this Agreement. ‘
(c) Following default by Licensee as defined herein, beyond any applicable cure

10



@

period, Licénsor shall have the right to terminate this Agreement:upon.five (5) days written
notice, wheéréupon Licensee shall forthwith.remove:ll of its-equipment and antennae and repair
any damage caused by such'removal, at the Licensee’s sole expense: Licensee shall-not be
released from any liability that may accrue to Licensee under this Agreemerit priorito the
termination date. Licensee shall:also pay to Licensor.as damages.for any-$uch default the balance
'of-the license fees that would otherwise have constitited the balance due for the then current
term of this Agreement.

16. ASSIGNMENT

Licensee may.not sell orassign this License. Licensor hes granted this Licénse to the
State of New Hampshire, Department of Trarisportation, for the sole use and enjoyment of the
State of New Hampshire for its Advanced Traffic Management System program, for public
purposes.

17. NOTICES

Unless otherwise provided herein, any notice of demand required or permitted‘to be given
hereunder shall be given in writing by overnight delivery, certified.or registered'mail, return
receipt requested, in a sealed envelope, postage prepaid, to be effective when received, refused or
returned undelivered. Notice shall be addressed to the parties at the addresses hereinafter set
forth. Either:party hereto may change the place for the giving of notice to-it by like written notice
to the other as provided herein.

As to Licensor City Attorney
City of Portsmouth
One JunKins Ave.
Portsmouth, NH 03801

As to Licensee Mr. David Chase
State of New Hampshire
Department of Transportation
Bureau of Traffic
54 TMC, P.O. Box 483
Concord, NH 03302

18. RESERVATION OF RIGHTS

Licensor reserves to itself, its successors and assigns, the right to access the Property at
any time in order to operate and maintain its facilities and improvements thereon in such a
manner as will best enable it to fulfill its own requirements as a municipality, consistent with the
respective rights of the parties, pursuant to this Agreement, including the right to remove the
Property at Licensor’s sole discretion. Notwithstanding the foregoing, Licensor agrees to notify
Licensee thirty (30) days prior to fémoval or undertaking extensive maifitenance to the tank; such
as.repainting the tank, whi¢h.may involve pressure blasting the tank surface; or performing any

11



. 'work that may require the temporary protection of Licensee’s equipment. Such maintenance will
'be conducted as-diligently and expeditiouslyas possible by-Licensor, but-Licensor shall:not be
responsible for Licensee's inability:to operate:its Telécormunication Equipment whjlc Licensor.
undertakes extensive maintenance to.its facilitics located on the Property, or removes the
Property itsclf. Licensor will, however, allow Licenseeto utilize another:portion of the Propeity -
for the placement of a temporary anterina striictiire, to the éxterit stich alternative may be
reasonably feasible. If such maintenance cannot be:completed within one'hundred twenty ( 120)
days Licenisee. shall lave the. right to terminate the License upon written'notice to Licensor;
which notice shall be effective upon receipt. If Licensee terminates the License pursuant to the
provision‘herein, Licensee shall, at its own cost and expense, remove all of its eqmpment and

infrastructure from the Property and restore Licensor’s Property to its prior condntnon however,
in-that event, there'shall be a pro-ration of the License Fee for that year as provided for in

paregraph 5 (a) above.
19. Intentionally Omitted

20. SEVERABILITY

If any provision of this Agreement shall be held to be invalid, illegal or unenforceable,
the remaining provisions shall be binding upon the parties and shall be enforceable as though
said invalid, illegal or unenforceable provision where not contained herein, provided, however,
that if the invalid, illegal or unenforceable provision is material to this Agreement, this
Agreement may be: terminated by either party on ten (10) days prior written notice;to the other
party hereto providing that Licensée, at its own cost and expense, refmove all of it$ eqmpment and
inffastructure from.the Property and restore Licensor’s Property-to its prior condition as existing
on the date of execution of this License.

21. AMENDMENT; WAIVER

No revision of this Agreement shall be valid unless made in wntmg and signed by an
authorized representative of both parties. No provision of this Agreement may be’ ‘waived except
in writing signéd by both parties.

22. BIND AND BENEFIT

All the conditions and covenants contained in this Agreement shall inure to the benefit of
and be binding upon the successors and-permitted assignees of each of the parties hereto.

23. ENTIRE AGREEMENT

This Agreement and the exhibits attached hereto constitute the entire agreement of the
parties hereto and shall superseéde all prior offers, negotiations and agreements.

24. GOVERNING LAW

T}us Agreement shall be govémed by the.laws of the, State of New Hampshire. Any
action arising out of or related to the Agreement shall be brought in State Coutt in New

12
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Hampshire.

25. LICENSEE’S RIGHT TO TERMINATE: Notwithstariding any provision
contained in this Agreement, Licensee may terminate this Agreement under the'following
circumstances.and notice given to Licensor in accordarice with Paragraph 1.7. heredf:

(a) Before the Commencément Date, Licensee shall have the right to terminate
this Agréement at any time and for any or no reasoii by delivering prior written notice to

“iLicensor.

(b) After the Commencement Date, during the Initial Term and any Renewal
Term; Licensee shall have the right to terminate this Agreement at any time.and for any or no
reason by delivering prior written notice to Licensor and paying Licensor a fee equal to.six (6)
months of the then current License Fee (“Termination Fee™), unless Licensee términatés for
reasons set forth in Paragraph 7(a)_, 24(c) or-otherwise set forth within this Agreement, in which
event Licenseeé shall not pay a Termination Fee to Licensor.

(c) After the Commencement Date, during the Initial Terin or any Renewal Term,,
Licensee shall have the right to terminate this Agreement without paying Licensor any
Termination Fee by delivering prior written notice to. Licensor upon occurrence of any of the
following events (which Licensee shall cite and explain in its notice): (1) if Licensor fails to have
proper ownership of the Property or authority to enter into this Agreement; (ii) if Licensor is in
default of any covenant herein:and has not cured such default within the.time allotted; (iii) if
Licensee, through no fault.of Licensee, forfeits or is unable to obtain or mdintain any license
(including, without limitation, a FCC license), permit or any governmental approval necessary to
the installation and/or operation of the Telecommunications Site, and Licénsee provides Licensor:
evidence of such forfeiture, denial ortermination, satisfactory to Licensor; (iv) if any
modifications of éor. additions to the witéless commiunications equipthent of other licensees
operating on the Property interfere with the operation of Licensee’s Telecommunication Site, and
such interferénce is not resolvable in dccordance with Section 3(b); (v)'if destruction or damage
to the Licensed Premises occurs, through no fault of Licensee, or the taking thereof by eminent
domain, siifficient, in Licensee’s sole discretion, to adversely afféct Licensee’s use of'its
Telecommunication Site.

26. COUNTERPARTS

This Agreement may.be executed.in one or.more counterparts; each of which shall be deemed
an original.

IN WITNESS WHEREOF, the parties have executed this Agreement the date and year first
written above.
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LICENSOR

City of Portsmouth

PORTSMOUTH, NEW HAMPSHIRE

Tk Fgl/cuc ol
Print Nafne.

LICENSEE

STATE OF NEW HAMPSHIRE,
Department of Transportation

Lyle W. Knowiton, P.E.
Director of Operations
NHDOT

Print Name

HRPS\PEASE\Peass water tank Industrial Drive.doc

BY/\ /Z 70%
P. Bohenko
(/gtl(ynManagcr

Pursuant to vote of the City Council on
September 6, 2011.
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8. New Hampshire Départment of Transportatton (DOT) Request fon License to
Affix Telecommumcatton Equipment to:Pease Water Tower

City Manager Bohenko reporied that the New Hampshire Department of Transportation
(NHDOT) is'requesting use of the Water Tower licensed by the Pease Development AUthOI’Ity
(PDAY to the City located off International Drive at Oak Avenue on the Tradeport. He, mdlcated
that the NHDOT proposes to deploy an Advanced Traffic Management System (ATMS) onthe
southern corridor of Route1-95. Further, the wireless communication network will involve t_h_ree
(3) antennas on the ralhng of the water tank with support structure on the:land near the tank.

City Manager Bohenko advised the Council in order to proceed with the project, NHDOT
requires a license from the City to allow:-the antennas to be attached to the water tank. He
also reported that the PDA will be involved as the owner of the property.

City Manager Bohenko indicated that NHDOT will pay.the City $250.00 a month and ali design,
construction, maintenarice and risk associated with the .antennas will be the responsibility of:
NHDOT. In addition, the NHDOT desires that'the license be for a.term of five (5) years with
three (3) automatic five (5) year renewal periods.

Councilor Covuello moved to authorize the City Manager to negotiate and execute an.

agreement with NHDOT to allow use of the Intérnational Drive WateF' Storage Tank by

NHDOT and adjoining property for the purpose of installing telecommunication:
equipment for the purpose of creating and operating an Advance Traffic Management
System kept on the southern cofridor of Route 1-:95. Seconded by Councilor Smith.

Councilor Kennedy asked what the support structures would look like. City Attorey Sullivan
reported that it would be like a small electrical box.

Assistant Mayor Novelline Clayburgh asked if the PDA ‘had to approve the request. C:ty

+ Aftorney Sullivan responded affirmatively.

Motion passed.
9. Report Back Re: On-street Parking at 233 Vaughan Streét

City Manager Bohenko requésted that Parking and Transportation ManagerFrederick to come*
forward.to speak on this matter. l

Parking and Transportation Director Frederick said that the Site Review Tet¢hnical Advisory
Committee referred the project to the Parking Committee. He indicated there would be two-
hour metered parking on the south side of Vaughan Street and no parking on the north side.



|. Approval by the Attorney General (Form, Substance and.Execution)

By: _ 0 Lot ﬂpr On: ./(‘//."//’.'.

vern d Expcutive Council
| , NOV 30
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