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»r

Dcpnrlmrnt ofTnmportnllon

Victoria F. Sheehan William Cass, P.E.
Commissioner Assistant Commissioner

Bureau of TSMO

- May?, 2021

His Excellency, Governor Christopher T. Sununu
and the Honorable Council

State House

Concord, New Hampshire 03301

REQUESTED ACTION

Authorize the Department of Transportation to enter into agreement with City of Portsmouth, New
Hampshire (Vendor # 177463) by license amendment and renewal for communications facility use of a
water tank located at Portsmouth International Airport at Pease at a total cost of $18,734.55 effective
July 1, 2021 or Governor and Council approval, whichever is later, through June 30, 2026. 54%
Highway Funds and 46% Turnpike Funds (Intra-Agency Transfers)

Funding is contingent upon the availability and continued appropriation of funds in FY 2022, FY 2023,
FY 2024, FY 2025 and FY 2026, with the ability to adjust encumbrances through the Budget Office
between State Fiscal Years if needed and justified:

FY 2022 FY 2023 FY 2024 FY 2025 FY 2026

04-096-096-960515-3052

Trans Sys Mgmt & Operations
022-500248 Rent/Lease Other $3,600.00 $3,672.00 $3,745.44 $3,820.35 $3,896.76
Than State

EXPLANATION

The Department of Transportation (NHDOT) operates a statewide intelligent transportation system
(ITS) that consists of roadside ITS devices such as closed circuit television cameras, changeable
message signs and weather stations that are monitored and operated from the Transportation
Management Center located in Concord. Broadband microwave radio communication links
communicate with ITS field devices to monitor safety and security cameras located on the following
bridges in the Seacoast area: 1-95 High Level Bridge, Sarah Mildred Long Bridge, Memorial Bridge, and
the Spaulding Turnpike bridge over Little Bay.
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The City of Portsmouth, Public Works Department, owner and manager of the Hobbs Hill water tank
provide a secure and reliable facility as a mounting structure for a significant microwave radio node in
the NHDOT seacoast ITS system. This amendment and renewal is needed due to the replacement of the
Hobbs Hill WaterTank and the desire of Department to locate additional microwave radio
communication equipment on the new tank.

The Department is satisfied that the new annual lease price with escalator is reasonable. The first year
cost is $3,600.00 with a two percent (2%) increase each year after.

This contract amendment has been approved by the Attorney General as to form and execution and the
Department has verified that the necessary funds are available. Copies of the fully executed license
agreement and amendment are on file at the Secretary of Slate office and the Department of
Administrative Services office, and subsequent to Governor and Council approval will be on file at the
Department of Transportation.

Your approval of this license agreement is respectfully requested.

Sincerely,

Victoria F. Sheehan

Commissioner

Attachments



AMENDMENT 1 TO INTERNATIONAL DRIVE WATER TANK LICENSE AGREEMENT

The City of Portsmouth, a municipal corporation with a principal place of business of 1

Junkins Avenue, Portsmouth, New Hampshire (hereinafter "Licensor") and the State of New

Hampshire, acting through its Department of Transportation, with an office at 54 TMC, P.O.

Box 483, Concord, New Hampshire 03302 ("Licensee") hereby agree as follows;

WHEREAS, the Licensor and Licensee have entered into a License Agreement for the

International Drive Water Tank dated September 28, 2011 (the "License Agreement"); and

WHEREAS, the Licensor owns certain infrastructure located on certain premises

located off Pinecrest Terrace in the City of Portsmouth, County of Rockingham, and State of

New Hampshire, known as the Hobbs Hill Water Storage Tank, (the water tank and other

fixtures and improvements referred to collectively as the "Property"); and

WHEREAS, the Licensee seeks to amend the Agreement by including additional

telecommunication transmitting and receiving equipment associated with its Advanced Traffic

Management System program ("Additional Equipment") which Licensee may install, maintain

and operate on the Property and under the terms of and subject to the Agreement; and

WHEREAS, the Licensee and Licensor agree to enter into Amendment 1 to

International Drive Water Tank License Agreement ("Amendment 1"); and

NOW THEREFORE, the Licensee and Licensor hereby agree as follows;

1. To remove and replace paragraph 1 of the Agreement, LICENSE in the Agreement

with the following;

LICENSE; Subject to the terms and conditions of this Agreement, Licensor grants to licensee
a license to use certain space on and around the water tank portion of the Property for the
installation of Equipment. The Equipment is defined and listed as Exhibit A to this
Amendment, attached herewith.

2. To remove and replace paragraph 4. TERM, with the followirrg;



TERM: The initial term of this License shall be five (5) years commencing on the date of
Governor and Council Approval (the "Commencement Date"). As used herein. Term" refers
to the initial term and any renewal term as provided herein. If, at any time during the Term,
Licensee makes a good faith determination that the Licensed Premises have become
unsuitable for the conduct of Licensee's telecommunication needs Licensee may terminate
this Agreement by written notice to Licensor. Termination shall be effective thirty (30) days
after receipt of notice by Licensor, except that in the case of a casualty or taking by eminent
domain, the License Fee shall be payable only to the date of the casualty or the transfer of
property to the condemning party, as the case may be.

3. To remove and replace Paragraph 5, Fees, in its entirety with the following:

FEES:

(a) License Fee. Licensee shall pay Licensor a license fee hereunder monthly in
advance on and from the Commencement Date, the sum of Three Hundred
Dollars ($300.00) (the "License Fee"), without notice, deduction or setoff.

(b) Increase of License Fee. At each anniversary of the Commencement Date, the
License Fee in effect for the subsequent year shall increase two per cent
(2.00%).

(c) Payment. All Fees due from Licensee under this Amendment shall be made
payable to:

City of Portsmouth
Attn: Controller

One Junkins Ave

Portsmouth, NH 03801

(d) Invoices. The Licensor may send monthly invoices to the Licensee at the
following address:

Bureau of TSMO Administrator

NH. Dept of Transportation
PC Box 483

Concord. NH 03302-0483.

Failure by the Licensor shall not constitute a waiver of Licensee's obligation to
pay the License Fee, and shall in no way relieve the Licensee of its duty to pay
the License Fee.

4. To remove and replace paragraph 3 of the Agreement, LICENSE RENEWAL with the
following:

LICENSE RENEWAL: Provided Licensee is not in default of any provision hereunder. the
expiration of each five-year (5) Term, this Agreement shall be automatically renewed for the
successive five (5) year term unless either party gives written notice to the other of its



intention to cancel this Agreement at least sixty (60) days prior to the expiration of the
extended Term hereunder.

LICENSOR

City of Portsmouth
PORTSMOUTH. NEW HAMPSHIRE

Date: 12cl\ Bv:
Karen S. Conard, City Manager

Pursuant to vote of the City Council on 3

LICENSEE

STATE OF NEW HAMPSHIRE.

Department of Transportation

Print Name: David Rodnoue
Title: Director of Operations

Pursuant to vote of Governor and Council on



EXHIBIT A to Amendment 1 to the International Drive Water Tank License Agreement

List of Inventory

A. Radio antennae located on top of water tank

1. 1 of 6 Microwave dish antenna HP2-18 339° to location-2 Spaulding 2.4-mile
marker

2. 2 of 6 Microwave dish antenna HP4-11, 250° to location-3. Troop -A, Epping,
NH

3. 3 of 6 Microwave dish antenna HP4-11 197° to Location-4, Hampton Water Tank
4. 4 of 6 Microwave dish antenna HP4-11, 333° to Location-5 Spaulding Turnpike

12.4

5. 5 of 6 Microwave dish antenna Mode! TED 88° to Memorial Bridge, Portsmouth
6. 6 of 6 Microwave dish antenna Model TED 60° to Kearsage Way, Portsmouth
7. 1 of 3 Motorola PMP 49400, 4.9 Ghz Access point (AP) panel anterma integrated

radio ^
8. 2 of 3 Motorola PMP 49400,4.9 Ghz Access point (AP) panel antenna integrated

radio

9. 3 of 3 Motorola PMP 49400, 4.9 Ghz Access point (AP) panel antenna integrated
radio

10. 1 of 1 LMR Andrews DE-201, Omni directional uni-gain UHF anterma

Notes: Items 5, 6, and 10 and associated items such as cables to be added during this license term

Item-9 to be removed during this license term and replaced by Item #6

B. Microwave radio integrated with anterma located at top of tank.

1. 1 of 8 remote mount Dragonwave Compact + Microwave radio, 18 Ghz to

Location -2

2. 2 of 8 remote mount Dragonwave Compact + Microwave radio, 18 Ghz to

Location -2 (Standby)

3. 3 of 8 remote mount Dragonwave Compact + Microwave radio, 11 Ghz to

Location- 3

4. 4 of 8 remote mount Dragonwave Compact + Horizontal Microwave radio, 11

Ghz to Location - 4

5. 5 of 8 remote mount Dragonwave Compact + Vertical Microwave radio, 11 Ghz

to Location - 4

6. 6 of 8 remote mount Dragonwave Compact + Microwave radio 11 Ghz. to

Location-5

7. 7 of 8 remote mount maker TED microwave radio to Memorial Bridge,

Portsmouth



NH Attorney General

fluitL 0- A
Signature j

r. af^e\KiO>

Name

Title

Authorized to enter into Agreement as approved by

Governor and Council on;

Secretary of State

Dated



THE STATE OF NEW HAMPSHIRE
DEPARTMjESfT OF TRANSPORTA TfOS

DeparUnenX ̂ TrnnMpprtakok

CHRISTOPHER D. CLEMENT, SR

COMMISSldNER
JEFF BRKLHART.PE

ASSm'ANT COMMISSION^

October 26,2011

Bureau of Traffic

His Excellency, Governor John H. Lynch
and the Honorable Council

State House

Concord, NH 03301

REQUESTED ACTION

Authorize the Department of Transportation to enter into a fiye-year License
agreement totaling $15;612.12 with the City of Portsmouth, One Junkins Avenue,
Portsmouth, New Hampsljire 03801, for communications facility & tower space located
off Pinecrest Terrace, Portsmouth, New H^pshire, for the period commencing on the
day the communication equipment installation begins and extending for a five year
period. The license cost of $15,612.12 is, to be paid by Tr^sCore ITS LLC to the City of
Portsmouth, as part of a contract between the Department of Transportation and
TransCore ITS LLC to provide a wireless nlicrowave backbone-network along the 1-95,
Spaulding Turnpike and RT. 101 corridors, previously approved by Governor ̂ d
Council. This agreement is to be effective upon Governor and Council approval and does
not require any additional funds.

EXPLANATION

On Septerhbef 22, 2010, Governor and Council approved (Item #239) The New
Hampshire Department of Trai^portation to enter jnto a contract (contract #4000874)
with TransCore ITS LLC, (Vendor #173636) for implementation and maintenance of a
wireless microwave comrhuhicatioiis backbdiie/network (hardware and software) and
deployment of Intelligent Transportation System (ITS) field devices along the 1-95,
Spaulding Turnpike & RT. 101 corridors.

The purpose of this TransCore ITS LLC project was to develop and install the needed
communications irifi^thictufe to facilitate and implement deployment of ITS
technologies in the 1-95, Spaulding Turnpike and RT. 101 corridors. The deployment of
ITS technology is important to help manage traffic, congestion, and incidents in these
corridors. Mpre specifically, TransCore ITS LLC was tasked with designings builditig,
and placing ITS microwave radio comirimiications devices oh appropriate
comhiuhicatibn towers that exist alorig the 1-95, Spaulding Turnpike and RT 101.
corridors.
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Also as' part of their contract,, TrarisCbre ITS LLC was required to negptiate^ahd'
arrange 5 ye^ license agreements between The. Department and the owners of the towers-
to be utiiized. The resolution- before the Executive Council involves a'5 year license
:agreiemeht wth the City of Portsmouth amounting to $15,612.12, b^ed on $250.00'per
o^onthTpr the first year with a built in,2% escalation each year thereafter. The tot^ cost
is;paid for by TransCbre ITS LLC as part of the original contract with The D^artment.
The Department is satisfied that the annual li^nse price is,reasonable and cbmpafable to
other commercial rates throughout the State. It is the desire of both the site manager and
the D^artment to form a long-term license that would secure tower and floor space for
the Department at this strategic site.

This license agreement has been approved by the Attorney Ge;neral as to form and
execution. Copies of the fully executed license are on file at the Secretary of State's
office; and subsequent to Governor and Council approval will be oii file at the
Department of Transportation.

Your approval of this license agi^ement is respectfully requested.

Sincerely,

LA
Christopher D. Clement, Sr.
Commissioner



2SJ W. J5:h Stiwt. :M Ffcor
NcwM»K N:Y. J(XX}1

Phone: 212:629M8()-F.ix: 212.629.6369

September 27, 2011

Ms. Denlse-Markow

TMC Manager

New Hampshire DOT

110 Smokey Bear Boulevard

Concord, NJ 03301

Re: Project fllllSlE

RFP 201D-043A

1-95 ITS Advanced Transportation Management System

Seabrook to Portsmouth

Subject: 1-95 Tower Lease Payments

Dear Ms. Markow:

As discussed, TransCore ITS, LLC, agrees to pay the five year lease term per the DOT space on the Pease

Water tank jn full, prior to the acceptance of the project by the department'.

If you have any questions, please contact me.

Lrely,

TransKore U ^
aym

Senior Associate

RR:dk
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STATE OF NEW HAMPSHIRE
DEPARTKlErsrr OF INFOI^ATION TECHNOLOGY

•27'Hazen Dr;; Coivcord, NH 03301
Fax: '^V27M516 TDD Access: 1-800-73W964

wvvw.jilirgov/doit'

Pctcr C: Hastings
Interim Commusioner

Augiisl 4. 2010

Geoi^e N. Canip^ll, Jr.
Comniissioner

State of New Hampshire
Depaitmenrof Transportation
7 Haicn Diive

Concord, NH 03302

Dear Commissioner Campbell:

This letter represents forma! notification that the Department of Information Technology (polT) has
approved yoirr agency's reqtic.";t to enter into a contract with TransCore ITS, LLC. of New York, New York fVendor
» 173636). as described below and referenced as DolT No. 2010-043A.

Authorize the New Hampshire Departtneni of TtanspOrtation (NHDOT) to enter into a controci witli
TransCore ITS. LLC. of New York. New York (Vendor #173636). for full implementation and
maintenance of a wireless microwave communications backbone/'network (hardware and software)
and deployment of Intellisent' Transportation S>*siem (ITS) field devices along the following
corTidOJ"s; i-93 Seabrook to Portsmouth, Spaulding Tunipike from Eixit 16 to the t'onsmoitth Circle,
Route 4 from the Portsmouth Circle to,the intersection of Route 155 in Durham, and Route 101 to Exit
10 and a communications neiwork connecting the field devices to ihe NHDOT Transportation
Management Center (TMC) in Concord. The contract would be in effect from Governor and Council
approval through October 7, 2016, including the warranty, twenty-four month Maintenance period and
the required leased line agreement. The Term may be extended for additionahperiods of up to five (.5)
years, at the sole option of the State, subject to-the. panics prior wrincn agreement on applicable fees
for each extended term and Governor and Council approval, up to but not beyond October 7, 2021.

The total cost ofihc 1-95 Project contract is not to exceed $4,784,729.60.

A copy of this letter should accompany the submission to the Governor and Executive Council for
approval.

Sincerely,

r
L« • ^

Peter C. Hastings

PCH/cfg
OIT20I0-04.1A

KID 8092

cc: Gail Hnmblcton. IT Leader, Department of liifonnation Technology' for Department of Transportation
Denise Markow. Civil Engineer. TrafFicManagemem Center, Department of Transportation
James Knowlton, Systems Development Specialist. TiafTic'Management Center. Depanmehi of Transportation



ACORD CERTIFICATE OF LIABILITY INSURANCE
OATC (MMrOOrrYYY)

5/12/2011

jPROOixxR (603)669-3218 FAX: (603)645-4331
|Ferdinandd^ Insurance Assoc. Inc.
Laiira Pefrih

637 Chestnut Street>

l^nchester' NH 03104

THIS CERTIRCATE IS ISSUED AS A. MATTER OF INFORMATION '
ONLY AND CONFERSi NO RIGHTS UPON THE CERTIFICATE
holder: this CERTinCATE DOES NOT AMEND; EXTEND OR
ALTER-THE COVERAGE'AFFORDED BY THE:POLICIES BELOW.

INSURERS AFFOROING.COVERAGE. NAICff

INSURED

Community Action Program

Bel)map-Merrlmac)L Counties Inc.
P.O. Box 1016

Concord , NH 03302

iNSURERA-Philadelphia .Ins Co
MSURERB;ll^^ty ̂ Mutual Iris Co ,
insurer c:Hoover Ihsuranoe Co leose

wsuRERb:N-H;M.M. JUA

WSURERE; .
'

COVERAGES

THE POLICIES OF INSURANCE USTEO BELOW HAVE BEEN ISSUED.TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING
ANY REQUIREMENT. TERM,OR CONDITION,OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED. OR
MAY PERTAIN. THE INSURANCE AFFORDED BY THE POUCIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS; EXCLUSIONS AND CONDITIONS 06UCH
POLICIES. AGGREGATE UMITS SHOWN MAY HAVE.BEEN REDUCED BY-PAID CLAIMS.

im^ TVPPnPrNRISUNCF^ - - i  .. . POUCYNUMBER
POLICY EFFECTIVE
hATF IMMIOrWVWI

POUCYEXPIRATIQN 1  UMTTS

A

.GENERAL LiASUJTY

rtIFK5eS825 6/17/2011 6/17/2012

EACH0CCURRB4CE S  1,000^000

X 'COMMERClAi GENERAL LIABILITY
UAIUUI: TO HLMTtD

. MQ} EXP (Anr ona parMn)

1  .. 100.000

•  5.0001 CLAaas MAOE i| X j OCCUR
PERSONAL A ADv'iNJURY i  1.000,000

GENERAL AGGREGATE •  2.000.'000
CEia AGGREGATE UMfT APPLIES PER

xl^CYrn*<n 1 IlOC
PRODUCTS • COftlPOP AGO t  2.000,000

A

AIT

X

lOMOaLEmBUlY

ANY AUTO

AU OWNED Ai/fOS

SOCDULED'ALmSS

HIRED AUTOS

NONCWNED AUTOS

FSPKS8SB2S 6/17/2011 6/17/2012

COMBMED SINGLE LM1T
(Eaaebdart) 4  1,000,000

BOOIY INJLBIY
(Pivparw^

BOOLY INAIRY
(P« aceidinl)

PROPERTY OAAUCE
(PartcdOirl)

1
4  1

GARAGE UASILfTY I AUTO ONLY. EA ACCIDENT

_J ANY AUTO nruesTuAM 6AACC

~J AUTO ONLY; ^

A

EXCESS / UtttRCUA UAStUTY

ITj OCCUR 1 1 ClABIS MADE

PBOB311486 6/17/2011 6/17/2012

EACH0CCURRB4CE. . S, .-5,000.000

ACCRECATE t  5.000.000'

OEOUCnBLE

RETENTION S 10,000X

B WORKERS COMPENSATION

Aim EMPLOYERS'LIABUTY

ANY PROPRETOR/PARTMEffEimCLfnVE (—-1
0FnceR«4EMBeR e»:luo£07 N
(ItantttorylnNH) '—^
If m. Maoew mlv
SreCIAL PROVEIONS batow

«CJZ91446010010 6/1.7/2011

VVCSTATU. || OTH-
TOf?Y {IMFTS II FR

E.LEACHACCDENT t  500.000

6/17/2012 E.L DISEASE - EA EMPLOYEE 4  500.000

E.L. DISEASE • POLK> UMIT 4  500,000

A

C

D

OTHERDirectors C Officers

Blanket Crime

Professional

mSD56S449

lbvi64912S

rBJUAil882

4/1/2011

3/27/2011

12/30/2010 1.

4/1/2012

3/27/2012

12/30/2011

• 1.000,000 ' '

•400,000 ^ 1

ai noo.oon ■

OESCRIPnONOFOPERATKTNSI LOCATIONS/VEHICl^/EXCLUSIONS AODEDBYENOORSEMENriSPECIiUPROVISIONS
StAt* of D*p.t of'Transportation ia naaad aa an Additional Inaurad with raapact to Ganaral Liability and Auto
Liability. In accprdane* with KB law, carrier will giva 60 daya achranea notice of cancellation'or non-ranawal, except
for non-payment which ia 10 daya.

CERTIFICATE HOLDER CANCELLATION

Stata of New Hampshire
Dept of Transpor.tation
7 Hazen Drive

PO Box 483

Concord, NH 03302

<SHOULOANYOFTHEASOVEOESCHBEOPOUd£SKCANCELUOBEPORE THE EXPIRATION

DATE THEREOF. THE ISSUNO INSURER WU. ENdEAWR' TO' MAR 10 DAYS WRrTTEN

NOTICE TO THE CERIVICATE HOLDER NAMED TO THE LEFT. BOT FAILURE TO DO SO SHALL

IMPOSE HO OBUOATION OR UABBJTY OF.ANY. KINO UPON THBINSURER. ITS AO'EWTS OR

REPRESENTATIVeS. 1
AUTHOfSZEDREFRESEKTATIVE

Laura Perrin/KSS

ACORD 25 (2009/01)
INSb25(2lxmi)

C>198a*20G9 ACORD CORPORATION. All rights raserved.
Tho ACORD name and logo are registered martcs of ACORD



LICENSE AG^EMENT

international drive water tank
PORTSMOUTH, NEW HAMPSHIRE;

THIS license agreement (this "Agre^ent") is made as of the day of
5k?fj^nr|QQA , 2011, by and between the City. (^Portsmouth, One Junkins A^hue, Portsmouth
New Hampshire ("Licensor"), Md.the STATE OF NEW HAMPSHIRE, acting through its
Department of Transportation, with an.office at 54 TMC, P.O. 483, Con<Jord, NewHampshire

,  03302 ("Licensee").

WITNESiSEIii

WHEREAS, Licensor has operational control through a license agreement with the Pease
Development Authority ("PDA").of certain premises located off Pinecrest Terrace inithe City of
Portsmouth, County of Rockingham, and State of New Hampshire, said premises being the
International Drive Water Storage Tank, (the water tank and other fixtures and improvements
referred to collectively as the "Property"); and

WHEREAS, this Agreement is subject to and subordinate.to all agreements between the
City of Portsmouth and PDA entered into under the authority Of RSA 12-G et seq; and

WHEREAS, Licensor grants to Licensee only such access as Licensor lawfully controls
^  pursuant to such agreements; and

WHEREAS Licensor makes no representations regarding the ownership of the Property
as the ownership resides in the PDA; and

WHEREAS Licensor makes no representations regarding the PDA's adherence to the
terms of this Agreement; and

WHEREAS, Licensor makes rip representations as to the continued existence of the
Property; and

WHEREAS, Licensee desires to use a portion of the Property, as it exists upon execution
of this Agreement, for the installation, maintenance and operation of telecommunication
transmitting and receiving equipment associated with its Advanced Traffic Management System
program ("Equipment"); and

NOW, THEREFORE, in consideration of all the foregoing, and in further consideration
ofthe obligations, terms and conditions hereinafter set forth and recited, both parties do hereby
agree as follows

C'

1. LICENSE Subject to the terms and conditions bf this Agreement; Licensor grants to
Licensee a license to use certain space on the water tank portion of the Property for the
installation of



o

Three (3) 26" x T' x 4" antennas pi^ mounted to the raiiihg;

Three (3) 4' dish ̂ teiiha on pipe hiouht ̂ d welded to the tank face;

One (1) 2* dish anteriria on .pipe mount stud welded to tank face; and

One (1) 30" squ^ DOT equipment cabinet on a 4' x 4' concrete pad.

These installations are shown in Exhibit A. The space on which they are installedjs referred to
collectively as the -Licerisied Preniises". Licensee/shall accept the Licensed Premiises "as-is";
Licensor making no representations regarding the suitability of the Licensed Premises for
Licensee's intended u^ and Licensor having no obligation to prepare the LicensediPremises for
use or occupancy by Licensee. Further, Licensor makes no representations Uiat it shall continue
the existence of the Property, if in Licensor's sole discretion such Property is no longer of use to
Licensor.

2. USE OF PREMISES

(a) The Licensed Premises are to be used solely for the installation, operation,
mainten^ce, repair and replacement; at Licensee's expense, of telecommunication equipment,
along with as^iated electronic equipment and transmission and utility lines and cables
(collectively called "Telecommunication Equipment") for Licensee's Advanced Traffic
Management System monitoring program. Licensee shall have the right to install Three (3) 26" x
7" X 4" antermas pipe mounted to the railing; Two (2) 4' dish antenna on pipe mount stud welded
to the tank face; One (1) 2' dish antenna on pipe mount stud welded to tank face; ̂ d One (l)
30" square DOT equipment cabinet on a 4' x 4' concrete pad on the Property. Ajl.portions of the
TelecortimUnication Equipment or other property or improvements attached to or otherwise
brought onto the Licensed Premises, by Licensee shall at all times and for alj purposes related to
thiis Agreement be Licensee's personal property and, at Licensee's option, may be removed by
Licensee at any time during the term of this Agreement and, in any case, shall be removed vidthin
thirty (30) days after expiration or termination of this Agreement. Any damage caused to the
Property by Licence as a result of the removal by Licensee of its equipment shall be repaired by
Licensee, at Licensee's sole cost and expense. If Licensee fails to remove its Telecommunication
Equipment and a^ociated property within thirty (30) days of expiration or termination of this
Agreement or to repair any damage caused by such removal, Licensor shall be entitled to perform
its own renioval and/dr repair at Licensee's cost and expense.

(b) Licensee, at its sole cost and expense, shall have the right to install and
operate the Telecommunication Eq;uipment, according to plans and specifications (the "Plans")
submitted to and subject to prior approval in writing by the Deputy Director of Public Works,
680 PeVerly Hill Rd., Portsmouth, NH 03801 which approval shall not be unreasonably withheld,
coiidiliohed or delayed. Licensor recognizes that, in order for Licensee to install and operate the
Telecommunication Equipment, it will need to run data transmission lines from its equipment
shelter, if any, to its antenna locations, run power frorn the niain power feed on thc-Pfopcrty to
the equipment shelter, and run telephone lines from the main telephone entry point on the
Property to the equipment shelter. Licensee shall have the right to make the foregoing
installations in a reasonable and appropriate manner. Licensee shall have the further right to



make alterations or additions upon or to the Licensed Premises in order to install and operate the
Telecornmuhicatidh Equipment (said installations, alterations or additions in connection with the
Telecommunication Equipment collectively referred to herein as "Licensee's Changes") ih.a
manner consistent with Licensee's Plans, provided thafLicensee's Changes shall not interfere
with the rights of any other licensees at the Property. Notwithstanding the foregoing, Licensor
shall not be entitled to review and approve License's Telecommunication Equipment within the
equipment shelter, provided Licensee's equipment does not interfere witii the rights of Licensor
or any other licensee. The approval of Licensee's Plans, or any modifications thereof, shall mot
be iinreai^nably withheld or delayed by Licensori provided the following conditions are met by
License

(1) All installations of data transmission lines to the base of the water
tank, electric power lines from the rnain power feed on the Property to the equipment shelter, and
telephone lines from the main telephone entry point on the Property to the equipment shelter
shall be located underground, field conditions permittingi so as not to interfere with Licensor's
use of its facilities and equipment.

(2) The structural integrity of the incumbent improvements, water tank,
buildings, and the systems and equipment,of Licensor and other licensees already installed and
located oh the Property shall not be impaired by the installation or modification of Licensee's
proposed Telecommunication Equipment.

(3) Only those portions of Licensor's Property designated on Licensee's
Plans, approved by Licensor, may be physically altered by the inst^lation or modificatiori of
Licensee's proposed Telecommunication Equipment.

(4) The proper functioning of any mechanical, electrical, sanity or other
service systems of Licensor or other licensees already installed and located on the Property shall
not be adversely affected by the installation or modification of Licensee's proposed
Telecommunication Equipment.

(5) The antennas, aritenna cables, and all other related fixtures shall be
fastened to the tank by means of mechanical connections bolted to stainless steel brackets welded
to the tank surface. All mounting hardware shall be stainless steel. The stainless st^l brackets
shall be welded to the tank surface in accordance with the standards of the American Water
Works Association (AWWA) and any applicable requirements of local, state, andrfederal
governments. The welding shall be performed by a welder licensed to practice welding in the
State of New Hampshire. Any surface area of the tank damaged by Licensee's welding activity
shall be repaired and prepared for painting by Licensee in accordance with the standards of the
AWWA and any requirements of Licensor. Licensor shall have the right to inspect Licensee's
materials and welding work and order Licensee to replace any materials or redo any welding
work that do not conform with the standards cited herein.

(6) At Licensor's option, Licensee shall paint all" materials, trays,
fasteners, conduit, and other related fixtures attached to the tank to match the existing color of
the tank. If Licensor opts to have Licensee paint such materials, Licensor will furnish Licensee
finish specifications.for use by Licensee, and Licensee shall be responsible for confomiing with

(■ same to match the existing color of the tank. In such event. Licensee shall provide Licensor a
sample panel, measuring two (2) feet square, painted and finished with any urethahe coating to



m^ch as closely as possible the existing color and finish of the tank; Licensor shall have Ae
ri^t to approve Licensee's color matching andlmaterials l^fore Licensee begins p^ting.

(7) Before commencing any such work.on the Property, Licensee shall
submit to Licensor, for Ucensor's prior approval^ the names of the contr^tors who will perform
the'proppsed work; which approval Licensor agrees shall not be unreasonably withheld or
delayed.

(8) Licensee, at .its expense and with Licensor's reasonable Cooperation,
shall obtain all necessary govemihenta! peaihits, approvals, and certificates required for
Licensee's Chaiiges, and shall cause all such work to be made in compliance with all ̂ plicable
laws and requirements of governmental authorities and insurance bodies having jurisdiction
thereof, in .a good aiid workmanlike ,maimer; and if Licensor sorequests, Licensee shrdl deliverto
Licensor evidence, reasonably satisfactory to Licensor, of any and all governmental consents or
approvals and/or compliance wiA governmental requirements relating to any work on the
Proi>erty.

(9). Licensee, at'its expense and as soon as practicable, shall procure the
cancellation or discharge of all notices of violation arising from of in any way relating to its work
on the Property, including the construction or installation thereof, which shall be issued by any
governmental or quasi^govemmental authority having or asserting jurisdiction.

(10) The operation of the Telecoihmunication Equipment and Licensee's
Changes shall not .interfere with the rights of Licensor or any other licensee at the Property
established and disclosed to Licensee prior to the Agreement.

(11) Within thirty (30) days following the completion of cqnsfructioii of
Licensee's Telecommunication Equipment installation. Licensee's Engineer shall provide
Licensor a set of as-built drawings of Licensee's Teleconimunication Equipment together with a
letter certifying to Licensor that the Telecommunications Equipment has been constructed in
accordance with the plans and specifications and changes thereto approved by Licensor.

(c) Licensee shall have the right to make alterations or additions upon or to.the
Licerised Premises jn order to install and operate the Telecommunication Equipment (said
installations, alterations or additions.in connection with the Telecommunication Equipment
collectively referred to herein as "Licensee's Changes"): Licensor shall have the right of prior
approval of the plans for Licensee's Changes in accordance with the plan approval process set
forth above. Licensee's Changes shall hot interfere with the rights of any other licensee with
equipment installed and operating prior to the dated of Licensee's Changes at the Property.

(d) Licensor will make available architectural information regarding Licensor's
buildings and facilities on the Property upon request or provide access to available plans and
alleys, if necessary, to the extent same are in Licensor's possession.

(e) Licensor shall reasonably cooperate with Licensee and join in my applications
for governmental licenses, permits, and approvals reasonably required of or reasonably deemed
necessary by Licensee for its use of the Licensed Premises, including, without limitation,
applications for permits, applications for zoning variances and.zoning ordinance amendments

*  and special use permits, provided that Licensee shall reirnburse and hold Licensor harmless for
any costs or fees actually inciured and.payable by Licensor,in connection with.such applications



arid ajpprov^s, provide same do'rtot! interfere with Licensor's or other licensees' use of the
'Property.

(f) Licensor hereby gr^ts Licensee a non-exclusive license over the Property
providing Liceri^ suitable, adequate, and dircctaccess, for ingress and egress and for elcctiicaJ
and telecommunication services, to and from me Licensed Premises fî iri the closest public right-
df-vyay. Licen^r agrees that it will grant an easement over the Property to the appropriate public
'service company or agency to facilitate the provision of electric and telecomrhunication services
to the Licensed Preriiises. Such license shall remain in effect during the term and any extended
term of this Agreement. No additional fees sh^l'be payable by reason of Licensor's grant of
such license.

(g) Licensee, its ofBcers, employees, agents, invitees, and represeritafrves shall
have the right of access to the Licensed,Prcmises, both for the installation.and operation of utility
lines and for access by foot or motor vehicle, throu^ ofrier portions of the Property mutually
agreed by'the parties, as set forth in the Plans for Licensee's permitted uses. Such access to the
Licensed Premises shall be seven (7) days a week, twenty-four (24) hours a day, arid shall be
preceded by twenty-four (24) hour verbal notice to the City of Portsmouth, Deputy, Director of
hiblic Works 766-1421 except that prior verbal notice may be waived in the event of
^unscheduled repairs.or emergencies, in which event. Licensee shall contact City of Portsmouth
Public Works as soon as possible.

(h) All rights granted to Licensee.under this Agreement shall not be revoked until
the expiration or sooner termination of this Agreement in accordance with its terms.

3. MANAGEMENT OF EOUIPMENT.ENGINEERING

(a) Liceiisee is hereby granted a non-exclusive right to install the
Telecommunications Equipment on Licensor's water tank located on the Property.

(b) Licensee represents and warrants that, following adequate testing and
evaluation by Licensee, the use and operation of the Telecommunication Equipment by Licerisee
will riot interfere with the transmission and receiving equipment of existing wireless
communications users at the Property, provided that the equipment of such other users is
properly installed and lawfully operated.

(c) Licensee agrees to operate its equipment (or any replacements of such
equipment) within the frequencies approved and authorized by the FCC, and shall riot cau^
measurable interference, as defined by the FCC, with Licensor or other licensees at the Property.
If the installation or operation of Licensee's Telecornmuriication Equipment,- or modifications
thereto, should cause such iriteffefence. Licensee agrees arid represents that it shall eliminate
such interference within a reasonable period Of time, riot exceeding thirty (3()) days after notice
thereof by Licen^r, after which, if such interference has not been eliminated. Licensor may elect
to terrhiriate this Agreement and Licensee's rights:and privileges hereunder. Licensee further
a^es and represents that it shall cooperate with Licensor to eliminate any such iriterfcrence that
licensee's operations on the Licensed Premises may cause to radip transmission or reception
eqiiipfriem placed on Licensor's water tank subsequent to the installation of Licensee's
Telecommunication Equipment.

O



C)

(d) In the event Licensor needs to repair, alter or replace any of its equipment or
imprpvementsllocated on the Property to fulfill its governmental purpose to promote the public
good or to comply with any .govermhent^ regulations, ahd.sucH repair, alteration of replacement
would render continued u^ of the.Tdecdmmlmication ̂uipm'eht by Licensed unsuitable, in
Licensof's:soie discretion, iLicensof shall have the right to terminate this Agreemeht upon thirty
(30) days prior written notice to Licensee.

(e) In,the event the exercise of the rights and privileges of Licensee providedjn
this Agreement are determined to interfere with or contravene any present or future law or
regulation .regarding protection of or operation of public water supply by any government agency
haying authprityrover Ljcei^r, or interferes with Licensor's.municipal purpose to;promote the
-public good, then in tlmt event, Licensor shall have the right to terminate this Agreement ujwh
thirty (30) days prior written notice to Licensee, Licensee-acknowledging that as aiLicensee it.has
no vested interest in or to the Licensed Premises.

(f) In no event shall either party be liable to the other for indirect, special,
'incidental, exemplary of consequential damages, including, but not limited to, loss,of profits Or
revenues, loss of use of any property, fines or penalties, cost of capita, cost of substitute
equipment, facilities or services, or claims of Licensee's constituents for such damages.

(g) Either Licensor or,Licensee may terminate this Agreement upon thirty (30) days
written notice to the other party in the event that the Federal Communications Commission or
other authorized government agency makes a determination which is final md ribn-appealable or
which is affirmed and becomes final after 'the exhaustion of all available appeals.concluding that
Licensee's use as set forth in this Agreement presents a material risk to the public he^th or
safety.

(h) If at any time after the expiration of the first, five-year term of this
Agreement, Licensor determines, in its sole discretion, that the exercise of Licensee's privileges
piursiiant to this license adversely interferes with Licensor's efficient use and enjo]^erit of its
Property, Licensor shall have the right to terminate this Agreement upon thirty (30) days prior
written notice to Licensee, notwithstanding the commencement of the renewal option of the
License.

4, TERM The initial term of this License shall be five (5) years, commencing on the
start of construction f Licensee's improvements (the "Commencement Date"). The initial term
of this License shall end on the day before the fiffh (5th) anniversary of the Commencement
Date. As used herein, *^erm" refers to the initial term and any renewal term as herein provided
(the "Term"). If, at any time during this Agreement, Licensee makes a good faiith determination
that the.Licensed Premises have become unsuitable for the conduct of Licensee's

telecommunications needs Licensee may terminate this Agreement by written notice to Licensor.
Termination shall be effective thirty (30) days affer receipt of such notice by Licensor, except
that in the c^e of a casualty or taking by eminent domain, the License Fee shall be payable only
to the date of the casualty or the transfer of property to the condemning party, as the case may be.

5. FEES

(a) License Fee. Licensee shall pay Licensor a license fee hefeunder monthly in advance



on and^m the Commencement Date, the sum of Two Hundr^ Fi% Dqllars ($250.00) (the
"LiceiiM Fee"), without notice, deduction or

(b) Increase of License Fee. At the commencementofeach successive year of this
LicensCj^as hcreinafterprovided, the Licen^ Fee in effect for the preceding year shall increa^
two per c«it (2.00%)

(c) Payment All fees due fromLicensee under this Agreement shall be nrtade payable to
City,of Portsmouth, Attn Controller, One Junkins Ave. Portsmouth, NH 03301.

.6. LICENSE RENEWAL Provided Licensee.is not in default.of any provision
hereunder, this Agreement shall be automatically renewed for'three (3) additional, consecutive
five-year (5) periods, unless either party gives written notice to the other pf.its.intentibn to cancel
the Agreement atieast sixty (60) days prior to the expiration of the initial Term hereof. Upon the
expiration of each fiye-year (5) Term, this Agreement shall be autornatically renewed, for the
successive five-year (5) Term,- unless either party gives written notice to the other of its intention
to cancel this Agreement at lease sixty (60) days prior to the expiration of the extended Term
hereof.

7. CONTINGENCIES

(a) Licensor agrees that this agreement,'including any renewal terms hereof; is
contingent upon Governor and Council approv^^ or the approval of the New Hampshire
Department of Transportation ("DOP") and the appropriation of sufficient fimds from the New
Hampshire Legislature for Lessee to carry out its obligation under this contract. If, in the sole
discretion of Lessee, sufficient funds were not appropriated. Lessee may terminate this agreement
upiofi thirty (30) days written notice. Such termination shall relieve both parties of all obligations
hereunder, except for the obligation to pay rent for the period prior to termination. In the event
of termination pursuant to this clause prior to the end of the lease term. Lessor shall reimburse
Lessee on a pro-rata basis for rent paid in advance.

(b) Licensor understands and agrees that Licensee's ability to use the Licensed
I^niises is contingent upon its suitability for Licensee's intended use from a technical
engineering basis and upon Licensee's ability to obtain and maintain any governmental licenses,
permits and approvals that may be required of or deemed necessary or appropriate by Licensee
for its use of Ae Licensed Premises, including applications for zoning variances, zoning
ordinances, mendmehts, specif use perihits, and building permits (collectively referred to as
"Governmental Approvals") by that date which is one year from the date of the License
Agreement herein (the "Contingency Date"); provided that Licensee shall have the right, without
obligation; to appeal any denial by a governmental agency, and the Contingency Date for
obtaining Governmental Approvals shall be extended until such time as a.final decision is
rendered and is not the subject of any further appeal made or defended by Licensee. Licensor
agrees to use reasonable efforts to cooperate with Licensee and join in any application to obtain
the Governmental Approvals, provided that Licensee shall pay and hold Licensor harmless for
any costs or fees actually incurred by Licensor in connection with such applications and

V... approves.
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'  (c) Licensor agrees that, if there are any violations of any applicable law at or
-relating to the F^pcrty, which have a maten^ adverse effect on Licensee's intehded use ofthe
Licens^ Premises, including any environmental, land use or other governmental laws,
ordinances,.rules, itgulatiphs, directives, policies or judicial determinations (collectively caJled
"Laws"), Licensee may, at Licensee's.option, tenhihate this Agreement at any time-prior to the
Coiitingehcy Date.

(d) If either contingency set forth in this Paragraph 7 is not satisfied (including
v^thin wy applicable time period as may be;provided) or is not expressly waived by Licensee in
writing,.then.Licensee shall have the right, without obligation^ to terminate this Agi^ment at any
time prior to expiration of the Contingency Date.

8. LIABILITY

(a) Licensee.agrees to sejf-insure all liability for bodily-injury, death and/or
property dam^e under the State of New Hampshire's self-insurance program, in accordance with
the Laws of the State of New Hampshire. Such self-insurance shall insure against'dl costs,
damages, expenses and/or any payment of any and all claims, accidents,, arid injuries, and all
damages whatsoever caused to any person or any property in or about the Property or Licensed
Premiss caused by to the operation of Licensee's telecommunication Site.

(b) If Licensee shall, at any time following the execution of the Agreement
herein, change fn>m a self-insurance program to a traditional insurance program, then Licensee
shall, prior.to the termination of said self-insurance program, procure such insurance policies and'
limits of coverage as shall be agreed to by Licensor and Licensee and furnish Licensor
endorsements of such insurance coverage n&ming. Aquarian Coinpany and its subsidiaries as an
additional insured.

(c) Except for the intentional acts or willful misconduct of Licensor, its agents or
employees, and to the extent permitted by law, Licensee agrees to indemnify and hold haimless
Licensor from a\\ claims, liabilities, damages, losses, costs and expenses, including reasonable
attomeys' fees (including disbursements) incurred by Licensor in connection with (i) Licensee's
Telecommunication Equipment, (ii) Licensee's Changes (iii) any work related thereto or on
account of any claims under Licensee's Workmen's Com^nsation or employees* disability, and
(iv) Licensee's use of or access to or over the Licensed Premises or Property, including without
limitation, the installation, niaintenarice, operation, replacement, repair, and removal of
Licensee' s equipment.

(d) Licensor shall not be responsible for any loss or damage to property,
matehals, of equipment located on the Licensed Premises, resulting from theft, vand^ism, the
actions of other licensees, or other casualty except for the intentional or willful misconduct of
Licensor, their agents or employees.

(e) The obligations of Licensee to Licensor pursuant to this Paragraph 8, shall
survive the expiration or sooner termination of the License Agreement herein.

(f) This License does not abridge or limit, nor shall it be interpreted as abridging
(  or limiting, the sovereign or official immunity to which Licensee and its representatives and

agents are lawfully entitled.
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9. CONPmON OF PREMTSES

Upon termination or expiration of this Agrwmeiit, Licensee shall surrenderi the Licensed
Prethiises to Licensor ih'good condition ais described in Paragraph 2 above, except for reasonable
wear and tear, and damage, due. to the elements.

10. WARRANTY OF. TITLE AND RIGHT TO LICENSE

(a) Both parties represent that they are diily organized/fprrned, validly existing, in
good standing and have all rights, pow;er, and authority to m^e this Agreement and bind
themselves thereto through the party set forth as signatdiy of Licensor and Licensee set forth
below, subject to the Licensor's agreement with'the PDA regarding the Property

(b) Both parties represent that they have not de^t with, arid that no brokerage
commission is due to, any real estate broker in connection with this Agreement.

(c) Licensee shaill Have quiet and peaceful use, enjoyment, and possession of the
Licensed Premises during the Term of the License for its permitted uses^ provided Licensee is not
in default of any of the terriis or conditions of this Agreement (after notice and opportunity to
cure).

11. ACCESS

Nothing contained herein shall operate to prevent Licensor from granting similar licenses
to other parties so long as such parties comply with all applicable laws, rules, and regulations and

^  do,not interfere with Licensee's effective use of the Property for Telecommunication Equipment.

12. LICENSEE'S RIGHT TO MAINTAIN SECURITY

Licensee, at its cost and expense, may place, construct, andmaintain a fence around any
equipment structure Housing Licensee's equipment, or undertake any other appropriate means to
restrict access thereto, subject to Licensor's approval, not to be unre^priab|y delayed or
withheld. Licensee's rights provided herein shall not interfere in any way with Licensor's rî t
to.access the Property.

13. MECHANICS' LIENS

if,,because of any construction, addition, alteration or other activity by or on behalf of
Licensee, any Notice of Intention^ mechanic's or other lien, chwge, or order for the payment of
money or.other encumbrance shall be filed against Licensor or the Property, Licensee shall, at its
own cost and expense, cause Same to be discharged of record, bonded or otherwise secured to
Licensor's reasonable satisfaction within forty-five (45) days after the filing thereof. If Licensee
fails to 'comply with the foregoing, Licensor shall have the option of discharging or bonding any
such lien, charge, order, or encumbrancei and Licensee agrees that it shall promptly reimburse
Licensor upon demand for all rea^nable costs, expenses, and other.sums of money in connection
therewith.
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,  14. MAINTENANCE AND REPAmS. UTfLITIES

(a) Licensee shall pelfonh^all iepairs necess^ to keep its Telecommunication
Equipment aid dl other Licensee improvements located on the Licen^d Premises'or locate on
any rights-of-way or other access to the Licensed Premises in good condition so that same do not
create any form of nuisance on the Property. Lic^or shall maintmn the Property and access
thereto, other than Licensee's Telecommunication Equipment and other improvements thereon,
in good condition and repair.

(b) Licensee, at its sole expense, shall arrange for its own separately metered
electrical supply setvice from the local utility company and shall pay for all chaises for
electricity and other utilities corisuihed by Licensee. Licensee shall be permitted to bring a
generator onto the Property for temporary or emergency power, provided that the generator shall
Corhpiy with all state and local laws and regulations governing the use of same.

(c) Licensee shall conduct its activities on the Licensed Premises in compliance
with all applicable environmental laws. Licensee shall not store, produce, use or maintain any
hazardous materials in its equipment shelter or anywhere else on the Property, o^er than if
contained in sealed gej-cell batteries for back-up power or in fire suppression equipment located
on the Licenred Premiss. Licensee shall, subject to its insurance coverage, defend, indenuiify,
and hold Licensor harmless fiom and,against all liabilities, d^ages, losses, costs, assessments,
penaldes, fines, expenses and fees inciifred, including reasonable attorneys' fees, that Licensor
may suffer due to thc.existence or discovery of hazardous materials on!the Property or release
•ihto the environment of such hazardous materials arising in either case from Licensee's use of the
Property.

15. DEFAULT AND RIGHT TO CURE

(a) Each of the following shall be deemed a default by Licensee and a breach of
this Agreement

(i) Non-payment of License Fee, including any adjustments in fee amoimt
as required hereunder, due hereunder for a period of ten (10) days after receipt of notice of such
failure to pay fiom.Licensor;

(ii) Failure to perform any other covenant under this Agreement for a
period of thirty (30) days after receipt of notice from Licensor specifying the failure. No such
failure, however, shall be deemed to exist if Licensee shall have commenced good faith efforts to
rectify the same within such thirty-day (30) period and if such efforts shall be prosecuted to
completion with reasonable diligence and within a reasonable period of time.

(b) In the event Licensor has defaulted under the terms of this Agreement,
Licensor shall use reasonable efforts to cure such default within thirty (30) days after receipt of
notice from Licensee specifying the failure. If such default interferes with Licensee's ability to
operate its Telecommunication Equiprheht, Licensor shall use reasonable efforts to cure such
default within thirty (30) days after notice from Licensee or as expeditiously as possible. If
Licensor does not cure the default within said thirty-day (30) period. Licensee may, as its sole
and exclusive remedy, terminate this Agreement.

(c) Following default by Licensee as defined herein, beyond any applicable cure
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c period, Licen^r shall have the right to terminate this Agreement upon.fiye (5) days written
notice, whereupon Licensee shall forthwith.remoye all of its equipment and antennae and repair
any damage caused by such'remoya}, at the Licensee's sole expense; Licensee shall not be
released from any liability thatmay.accrue to Licensee under this Agreement prior;to the
terminatipn date. Licensee shaltal^ pay to Licensor as damages.for any such default the balance
*ofthe lice'nse.fees thaf would otherwise have constituted the balance diie for the then cuirent

terih of this Agreement.

16. ASSIGNMENT

Licensee.may.not sell or assign this License. Licensor has granted this License to the
State of.New Hampshire, Department of Trarisportatioh, for the sole use aind enjoyrrient of the
State of New Hampshire for its Adyanced Traffic Management System program.fot public
purposes.

17. NOTICES

Unless otherwise provided herein, any notice of demand required or permitted'to be given
hereunder shaill.be given in.writing.by overnight delivery, certified.or registeredlmail, return
receipt requested, in a sealed envelope, postage prepaid, to be effectiye when received, refused or
returned undejivered.- Notice shall be addressed to the parties at the addresses hereinafter ̂ t
forth. Either party hereto may change the place for the giving of notice to it by like written notice
to the other as provided herein.

As to Licensor City Attorney
City of Portsmouth
One Junkins Ave.

Portsihouth, NH 03801

As to Licensee Mr. David Chase

State of New Hampshire
Department of Transportation
Bureau of Traffic

54 TMC, P.O. Box 483

Concord, NH 03302

18. RESERVATION OF RIGHTS

Licensor reserves to itself, its successors and assigns, the right to access the Property at
any time in order to operate and maintain its facilities and improvements thereon in such a
manner as will best enable it to fulfill its own requirements as a municipality, consistent with the
respective rights of the parties, pursuit to this Agreement, including the right to rerhove the
Property at Licensor's sole discretion. Notwithstanding the foregoing, Licensor agirees to notify
Licensee thirty (30) days prior to removal or undertaking extensive maihtenahce to the tank, such
as repainting the tank, which.may involve pressure blasting the tank surface; of performing any
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f \ wortc thflt nmy require the temporary protection of Licensee's equipment. Such maintenwce will
"te conducted as djliigently and expeditiously as possible by Licenspr, but-Licenspr slwlhnot be
lesppnsible for Licensee's inability to operate.its Tel^nimunication Equipment while Licensor
undertakes extensive rii^iitehance to its facilities located on the Property, or removes the
Ihopcrty itself. Licensor will, however, allow Licensee to utilize another portion of the Piopehy
for the placement of a temporary ahtehna structure, to the exferit such.aitemative may be
reasoneily feasible. If such maintenance cannot be completed within onelhundred twenty (120)
days, Liceiisee shall have the right to terminate the License upon Svritten'notice to Licensor;
which notice shall be effective upon receipt, if Licensee terminates the License pursuant to the
provision'herein. Licensee shall, at its own cost and expense, remove all of its equipment and
infiastructure from the Property and restore Licensor's Property to its prior condition; however,
in that event, there shall be a pro-ration of the License Fee for that year as provided for in
paragraph 5 (a) above.

19. Intentionally Omitted

20. SEVERABILITY

If any provision of this Agreement shall be held to be invalid, illegal or unenforceable,
the remairiing provisions shall be binding upon the parties and shall be enforceable as thou^'
said invalid, illegal or unenforceable provision where not contained herein, provided, however,
that if the invalid, illegal or unenforceable provision is material to this A.greemeht, this
Agreement'may be terminated by either party on ten (10) days prior written notice.to the other
party hereto providing that Licensee, at its own cost and expense, remove all of its equipment and
infrastructure from.the Property and restore Licensor's Property to its prior condition as existing
on the date of execution of this License.

21. AMiENDMENT; WAIVER

No revision of this Agreement shall be valid unless made in writing and si^ed by an
authorized representative of both parties. No provision of this Agreement may be'waived except
in writing sighed by both parties.

22. BIND AND BENEFIT

All the conditions and covenants contained in this Agreement shall inure to the benefit of
and be binding upon the successors and permitted assignees of.each of the parties hereto.

23. ENTIRE AGREEMlENT

liiis Agreement and the exhibits attached hereto constitute the entire agreement of the
parties hereto and shall supersede all prior offers, negotiations and agreements.

24; GOVERNING LAW

This Agreement shall be governed by the la\vs of the State of New Hampshire. Any
action arising Oiit of or related to the Agreement shall be brought.in State Court in New
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25. LICENSEE'S RIGHT TO TERMINATE: Notwithst^ding any provision
contained in diis Agreement, Licensee may terminate this Agreement under the'following
circumstances and notice given to Licensor in accordance with Paragraph 17. hereof:

(a) Before the Commencement Date, Licensee sh^l have the right to terminate
this Agreement at any time and for any or no reason by delivering prior written notice to
iLicensdr.

(b) After the Commencement Date, during the Initial Term and any Renewal
Termi Liceiwee shaJl have the right to terminate this Agreement at any time-and for My or no
reason by delivering prior written notice to Licensor and paying Licensor a fee equal to six (6)
months of Ae then current License Fee ("Termination Fee"X unless Licensee terminates for
reasons set forth in Paragraph 7(a), 24(c) or otherwise set forth within this Agreement, in which
event-Licensee sKdl hot pay a Tenhihation Fee to Licensor.

(c) After the Commencement Date, during the Initial Term or any Renewal Term,,
Licensee shall have the right to terminate this Agreement without paying Licensor any
Termination Fee by delivering prior written notice to. Licensor upon occurrence of any of the
following events (which Licensee shall cite and explain in its notice): (i) if Licensor fails to have
proper ownership of the Property or authority to enter into this Agreement; (ii)jf Licensor is in
default of any covenant herein and has not cured such default within the time allotted; (iii) if
Licensee, through no fault of Licensee, forfeits or is| unable to obtain or m^ntain any license
(including, without limitation, a FCC license), permit or any governmental approval necessary to
the installation and/or operation of the Telecommunications Site, and Licensee provides Licensor
evidence of such forfeiture, denial or termination, satisfactory to Licensor; (iv) if any
modifications of or additions to the wireless comihuhicatiohs equipment of other licensees
operating on the Property interfere with the operation of Licence's Telecommunication Site, and
such interference is not resolvable in accordance with Section 3(b); (v)iif destruction or damage
to the Licensed Premises occurs, through no fault of Licensee, or the taking thereof by eminent
domain, sufficient, in Licensee's sole discretion, to adversely affect Licensee's use of its
Telecommunication Site.

26. COUNTERPARTS

This Agreement may.be executed in one or,more counterparts; each of which shall be deemed
an original.

IN WITNESS WHEREOF, the parties have executed this Agreement the date and ycM first
written above.
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8. Mbw Hampshire Department of Transportation (DOT) Request fdn License ̂ tp
Affix Telecommunication Equipment to l^ease Water Tower

City Mahager Bohehko reported that the New Harnpshife Departhnerlt of Transportation
(NHppT) is requesting use of fhe Water Tower licensed by the Pease Development Authority
(PDAy to'the City located off.Internatiohar Drive at Oak Avenue on the Tradeport. He, indicated
"that the'NHDOt proposes to deploy an Advanced traffic Management System (ATMS) on the
southern corridor of Route '1-95. Further, the wireless cdrrirhurTiicatiori rietWofk will involve three
(3) antennas on the railing of the water tank with support structure on the land near the tank.

City Manager Bbhenko advised the Council jn order to proceed with the project, NHDOT
requires a license from the City to allow the antennas to be attached to the water tank. He
also reported that the PDA will be involved as the owner of the property.

City Mahager Bohenko indicated'that NHDOT will pay the City $250.00 a month and all design,
construction; maintenance and risk associated with the antennas wjj! be the responsibility of
NHDOT. In addition, the NHDOT desires that'the license be for a .terrn of five (5) years with
three (3) automatic five (5) year renewal periods.

Councilor Covielto moved to authorize the City Manager tO' negotiate and execute an
agreement with NHDOT to allow use of the International Drive Water Storage Tank by
NHDOT and adjoining property for the purpose of installing telecomniunicatioh
equipment for the purpose of creating and operating an Advance Traffic Management
System kept on the southern corridor of Route 1-95. Seconded by Councilor Smith.

Councilor Kennedy asked what the support structures would look like. City Attorney Sullivan,
reported that it would be like a small electrical box.

Assistant Mayor NoVelline Clayburgh asked if the PDA had to approve the request. Cjty
■ Attorney Sullivan responded affirmatively.

Motion piassed.

9. Report Back Re; On^street Parking at 233 Vaughan Street

City Manager Bohenko requested that Parking and Transportation Manager'Frederick to wme'
forward to speak on this matter. I

Parking and Transportation Director Frederick said that the Site Review technical Advisory
Committee referred the project to the Parking Comrriittee. He indicated there would be two-
hour metered parking on the south side of Vaughan Street and no parking on the north side.

L-
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